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ADDENDA. 

To  head  note  No.  3  at  the  top  of  paero  98,  add  the  words  "is  reversible  error.' 
On  p.  104,  H.  W.  Wilson  should  read  H.  S.  Wilson. 
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MARKS  r.  WllililS. 

[58Pac.526.] 

1.  Injunction— Alternative  Judgment.— Injunction  is  the  proper  remedy  to 

restrain  the  enforcement  of  an  alternative  money  Judgment  in  an  action  for 
the  recovery  of  personalty  after  a  tender  of  the  property. 

2.  Offer  to  Return  Property— Satisfaction  of  Judgment.— An  ordinary 

alternative  replevin  Judgment  may  be  satisfied  before  levy  by  returning  the 
property  named  in  the  writ,  and  under  such  circumstances  the  defendant  can- 
not be  compelled  to  pay  the  value. 

8.  Form  of  Replevin  Execution— Injunction.— Where  an  alternative  Judg- 
ment is  rendered  in  a  replevin  action,  the  return  of  an  execution  unsatisfied 
because  the  officer  was  unable  to  obtain  the  property,  docs  not  Justify  the  issu- 
ance of  an  alias  execution  directing  the  enforcement  of  only  the  alternative 
money  Judgment.  Such  an  execution  would  not  follow  the  Judgment  on 
which  it  must  rest,  and  its  enforcement  will  be  restrained  where  a  tender  has 
been  nuide  of  the  property  described  in  the  Judgment. 

From  Douglas  :   J.  C.  Fullerton,  Judge. 

Bill  by  Asher  Marks  against  William  R.  Willis  and 
others  to  restrain  the  enforcement  of  an  execution.  The 
facts  are  that  on  May  8,  1894,  the  defendant  Willis  re- 
covered a  judgment  against  the  plaintiff  in  the  County 
Court  of  Douglas  County  in  an  action  to  recover  pos- 
session of  a  certain  verified  claim  against  the  estate  of 
S.  Marks  &  Company,  or,  if  delivery  could  not  be  had, 
for  the  sum  of  $477.50,  the  value  thereof.  On  the  seven- 
teenth of  May  an  execution  in  regular  form  was  issued 
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thereon,  and  on  the  twenty-fifth  of  the  same  month  Marks 
appealed  to  the  circuit  court,  giving  an  undertaking  for  a 
stay  of  proceedings,  and  on  the  ninth  of  June  the  sheriff 
returned  the  execution  indorsed  as  follows  :  '*I  am  un- 
able to  collect  the  sums  in  this  writ  specified,  or  to  get,  as 
directed,  the  said  claim  against  plaintiff  [defendant]  in 
said  execution  set  out,  and  I  hereby  return  this  writ  un- 
satisfied." Thereafter  such  proceedings  were  had  that  the 
judgment  was  reversed  by  the  circuit  court,  but  on  an  ap- 
appeal  to  this  court  the  judgment  of  the  latter  court  was 
reversed  :  Willis  v.  Marks,  29  Or.  493  (45  Pac.  293) .  On 
the  fifteenth  of  July,  1896,  the  mandate  of  this  court  was 
filed  in  the  circuit  court,  and  on  the  same  day  a  judgment 
was  rendered  therein  in  all  things  affirming  the  judgment 
of  the  county  court.  Two  days  later,  Willis  caused  an 
alias  execution  to  issue  out  of  the  county  court,  which, 
after  reciting  the  rendition  of  the  judgment,  and  return 
of  the  first  execution,  commanded  the  sheriff  to  satisfy 
the  sum  of  $477.50,  with  interest  thereon  from  the  date 
of  the  rendition  of  the  judgment  in  the  county  court,  and 
the  costs  and  disbursements  of  the  action,  out  of  the  per- 
sonal property  of  the  defendant  Marks,  or,  if  sufficient 
could  not  be  found,  then  out  of  his  real  property.  But 
three  days  thereafter,  and  before  any  levy  had  been  made, 
Marks  tendered  to  Willis  and  to  the  sheriff  the  verified 
claim  referred  to  in  the  judgment  and  execution,  and  the 
costs  and  disbursements  taxed  against  him.  But  they 
refused  to  accept  such  tender,  and  were  proceeding  and 
threatening  to  levy  upon  the  property  of  Marks  to  satisfy 
the  sum  of  $477.50  and  the  costs  and  disbursements  of  the 
action,  when  this  suit  was  commenced  to  enjoin  the  en- 
forcement of  such  execution,  which  resulted  in  a  decree 
in  favor  of  Marks  ;   hence  this  appeal.  Affirmed. 
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For  appellant  there  was  a  brief  over  the  names  of  Wm. 
R.  Willis  and  Andrew  M.  Crawford^  with  an  oral  argument 
by  Mr.  Willis  in  pro  per.  and  Dexter  Rice, 

For  respondent  there  was  a  brief  over  the  name  of  J. 
W.  Hamilton^  with  an  oral  argument  by  Messrs,  J,  C, 
Fullerton  and  jF.  W.  Benson, 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  It  is  first  claimed  that  the  plaintiff's  remedy  was 
by  a  motion  in  the  court  issuing  the  execution  to  quash 
or  recall  it,  and  not  by  injunction.  The  mere  improper 
issuance  of  an  execution  is  ordinarily  no  ground  for  equi- 
table interference,  but  any  irregularity  in  that  regard 
must  be  corrected  by  the  court  issuing  the  writ :  Greg- 
ory V.  Ford^  14  Cal.  138.  But,  as  we  understand  it,  this 
suit  is  not  based  on  a  mere  irregularity  in  the  form  of 
the  execution,  nor  in  the  manner  of  its  issuance,  although 
questions  of  that  kind  are  argued  in  the  briefs.  It  is  sub- 
stantially a  suit  to  enjoin  the  enforcement  of  an  alterna- 
tive money  judgment  in  an  action  for  the  recovery  of 
personal  property  after  a  tender  of  the  property  described 
in  the  judgment,  and  an  injunction  is  a  proper  remedy 
in  such  case  :  McClellan  v.  Marshall,  19  Iowa,  561  (87 
Am.  Dec.  454) ;   1  High,  Inj.  §  139  ;    1  Beach,  Inj.  §  625. 

2.  Passing  over,  therefore,  any  questions  as  to  the 
form  of  the  writ  or  its  regularity,  and  coming  directly  to 
the  merits  of  the  controversy,  we  are  agreed  that  the 
decree  of  the  court  below  must  be  affirmed.  The  judg- 
ment upon  which  the  execution  was  issued  is  the  ordi- 
nary judgment  in  an  action  of  replevin  for  tlie  return 
of  the  property  sued  for,  or,  in  default  thereof,  for  its 
value,  and  the  defendant  had  a  right  to  discharge  it  by  a 
return  of^  such  property  within  a  reasonable  time,  and 
he  could  be  compelled  to  pay  its  value  only  in  case  a  de- 
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livery  could  not  be  had  :  Wells,  Repl.  §  778  ;  2  Freeman, 
Ex.  §  468  ;  Etchepare  v.  Aguirre,  91  Cal.  288  (25  Am.  St. 
Rep.  180,  27  Pac.  668);  Meads  v.  Lasar,  92  Cal.  221  (28 
Pac.  935);  CaraonY.Applegarth.&^eY.l^T,  When,  there- 
fore, Marks  tendered  and  offered  to  return  the  property 
within  five  days  after  the  litigation  had  ended,  and  before 
any  levy  had  been  made  under  the  writ,  it  operated  as  a 
satisfaction  of  the  judgment,  and  thereafter  no  proceed- 
ings could  legally  be  had  for  enforcing,  by  execution,  the 
alternative  judgment  for  money. 

3.  Nor  is  the  fact  that  the  first  execution  was  returned 
unsatisfied  because,  as  the  sheriff  certifies,  he  was  unable 
to  obtain  the  property  described  therein,  of  any  conse- 
quence in  this  connection.  We  are  not  dealing  with  the 
effect  of  proceedings  under  the  first  writ.  Its  return 
unsatisfied  did  not  change  the  form  or  character  of  the 
judgment,  nor  authorize  or  justify  the  issuance  of  an  alias 
writ  in  any  form  other  than  that  prescribed  by  statute. 
An  execution  must  follow  the  judgment,  and,  under  the 
statute,  there  is  but  one  form  of  execution  on  a  judgment 
in  an  action  of  replevin  (Hill's  Ann.  Laws,  §  276,  subd. 
4)  ;  and  it  is  satisfied,  so  far  as  the  subject-matter  of  the 
litigation  is  concerned,  by  a  delivery  to  the  officer  of  the 
property  described  in  the  writ.  If,  under  such  an  exe- 
cution, the  officer  is  unable  to  obtain  possession  of  the 
property  described  therein,  he  may  proceed  under  the 
same  execution  to  enforce  the  alternative  judgment,  and 
his  return  would  probably  be  conclusive  between  the  par- 
ties, and  not  subject  to  collateral  attack  :  Irvin  v.  Smithy 
66  Wis.  113  (27  N.  W.  35,  28  N.  W.  351).  But  no  attempt 
was  made  to  enforce  the  first  execution,  and  when  it  was 
returned  unsatisfied  it  ceased  to  perform  any  office  in  the 
case  except  as  the  basis  of  the  subsequent  issuance  of  an 
alias  writ.  It  follows  that  the  decree  of  the  court  below 
must  be  affirmed,  and  it  is  so  ordered.  Affirmed. 


Oct.  1899.]  Kern  v.  Kern. 


Ai^ued  9  October;  decided  16  October,  1809. 
KERN  V.  KEBN. 

[68  Pac.  527.] 

PUBCHASE  BY  Tbustee  OF  Pbopebty  Held  BY  HiM  AS  SUCH.— A  Hftther  Joined 
with  his  children  to  mortgage  their  land,  in  which  he  had  a  life  estate,  to 
secnre  his  loan,  and  conveyed  other  land  to  one  son  (J.),  in  trust  to  sell  and 
apply  the  proceeds  on  the  principal  of  the  mortgage.  Another  son  (E.)  being 
in  possession  of  the  mortgaged  land  under  an  agreement  that  he  was  to  pay 
the  interest  as  rental,  borrowed  money  to  pay  the  same.  This  not  being  re- 
paid, Judgment  therefor  was  recovered  against  him,  and  his  interest  in  the 
mortgaged  land  was  sold  under  execution,  and  bought  by  J.  Held,  that 
J.'s  position  as  trustee  did  not  prevent  his  purchasing  under  the  execution 
against  E. 

Trustee— Contract  With  Cestui  que  Trust— A  statement  by  a  person  that 
he  had  bought  certain  property  to  save  it  for  a  stated  individual  is  not  binding 
on  him  in  the  absence  of  a  previous  contract  to  so  purchase. 

From  Multnomah:   Loyal  B.  Stearns,  Judge. 

Suit  by  Eldon  A.  Kern  against  J.  W.  Kern,  Sarah  M. 
Kern  and  William  Kern  to  declare  a  trust  in  certain 
land.     Defendants  prevailed  ;   hence  this  appeal. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Wat- 
son^ Beekman  &  Watson,  with  an  oral  argument  by  Mr. 
Edward  B,  Watson, 

For  respondents  J.  W.  and  Sarah  M.  Kern,  there  was 
a  brief  over  the  name  of  Cleland  &  Cleland,  with  an  oral 
argument  by  Mr.  William  A.  Cleland. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  object  of  this  suit  is  to  have  it  decreed  that  the 
defendant  J.  W.  Kern  holds  the  title  to  an  undivided  one- 
fifth  of  the  wife's  half  of  the  donation  land  claim  of 
William  Kern  and  wife  in  trust  for  the  plaintiff.  It  ap- 
pears that  after  the  final  proof  of  residence  and  cultiva- 
tion required  by  the  donation  law  had  been  made  by  Kern 
and  wife,  and  accepted  by  the  land  department,  but  before 
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the  patent  had  been  issued,  Mrs.  Kern  died,  without  mak- 
ing any  disposition  of  her  half  of  the  claim.  An  estate 
by  the  curtesy  therefore  passed  to  her  husband,  and  the 
fee  to  him  and  her  two  sons,  the  plaintiff  and  defendant, 
and  her  two  daughters,  Mrs.  Marquam  and  Mrs.  Stan- 
borrough,  in  equal  parts,  as  tenants  in  common.  On 
March  15,  1877,  the  elder  Kern  and  his  four  children 
jointly  executed  a  mortgage  on  the  wife's  half  of  the 
claim  to  the  Oregon  and  Washington  Trust  &  Invest- 
ment Company,  Limited,  to  secure  the  payment  of  a 
principal  note  for  $1,000  and  nine  interest  notes,  executed 
by  him  for  money  borrowed  for  his  own  use.  The  first 
of  the  interest  notes  was  for  $21.35,  and  became  due 
March  1,  1877,  and  the  other  eight  were  for  $55  each, 
and  became  due  at  intervals  of  six  months ;  the  last  of 
the  series  maturing  with  the  principal  note,  June  1,  1881. 
At  the  time  of  the  execution  of  this  mortgage,  and  as  a 
part  of  the  same  transaction,  and  for  the  purpose  of  in- 
demnifying and  saving  harmless  his  children,  William 
Kern  conveyed  his  half  of  the  donation  land  claim  to  the 
defendant  J.  W.  Kern,  in  trust  to  sell  the  same  and  apply 
the  proceeds  thereof  in  payment  of  the  mortgage  on  the 
wife's  half  of  the  claim.  When  the  interest  note,  matur- 
ing June  1,  1878,  became  due,  it  was  not  paid,  and  on  the 
twenty-first  of  June  the  plaintiff,  Eldon  Kern,  bori*owed 
of  Kahn  Brothers  $60,  giving  therefor  a  note,  executed 
by  himself  and  his  father,  and  used  the  money  in  pay- 
ment of  the  interest  then  due.  When  the  note  matured, 
neither  the  plaintiff  nor  his  father  being  able  to  meet  it, 
Kahn  Brothers  brought  an  action  thereon,  and  recovered 
a  judgment  against  them  jointly  for  the  amount  of  the 
note,  attorney's  fees,  and  costs,  and  caused  an  execution 
to  be  issued  and  levied  upon  their  interest  in  the  premises 
covered  by  the  mortgage  referred  to,  and  on  the  second 
of  August,  1879,  such  interest  was  sold  thereunder  to  the 
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defendant  J.  W.  Kern  for  $150,  and  the  execution  returned 
satisfied  in  full.  On  November  18,  1881,  the  mortgage 
executed  by  William  Kern  and  his  children  on  the  wife's 
half  of  the  donation  claim  was  satisfied  of  record,  and  on 
April  8, 1895,  the  plaintiff  brought  this  suit,  and,  a  decree 
having  been  rendered  against  him  in  the  court  below,  he 
appeals. 

There  are  no  controverted  questions  of  law  presented 
by  the  record.  The  only  question  is  one  of  fact,  viz., 
whether  the  defendant,  at  the  time  of  his  purchase  under 
the  Kahn  judgment,  stood  in  such  a  relation  to  the  prop- 
erty in  controversy  as  would,  in  equity,  prevent  him  from 
purchasing  on  his  own  account,  and  for  his  own  use. 
The  plaintiff's  contention,  as  we  understand  it,  is:  (1) 
That  the  defendant  was  in  duty  bound  to  pay  and  dis- 
charge the  interest  upon  the  mortgage  as  it  became  due, 
and  therefore  can  reap  no  advantage  from  his  negligence 
to  perform  such  duty  ;  and  (2)  that  the  Kahn  judgment 
was,  in  equity,  a  common  charge  upon  the  property  of  all 
the  tenants  in  common,  and,  therefore,  one  tenant  could 
not  purchase  thereunder  for  his  own  use.  It  would  pro- 
mote no  useful  end  for  us  to  notice  the  testimony  in 
detail.  We  deem  it  sufficient  to  say  that  we  have  exam- 
ined it  with  care,  and  have  reached  the  conclusion  that 
neither  of  the  positions  assumed  by  the  plaintiff  is  sup- 
ported by  the  evidence.  There  was  no  personal  obliga- 
tion on  the  part  of  J.  W.  Kern  to  pay  either  the  mortgage 
debt  or  the  interest  thereon.  It  was  the  debt  of  his  father, 
who  agreed  to  and  did  take  care  of  the  several  interest 
notes  as  they  matured  except  the  one  due  June  1,  1878 ; 
and  the  mere  fact  that  the  defendant  did  not  pay  this  note 
would  not  prevent  him  from  purchasing  the  plaintiff's 
interest  in  the  property  under  a  judgment  against  him. 
And  it  appears  from  the  evidence  that  the  judgment  un- 
der which  the  purchase  was  made  in  fact  for  a  personal 
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debt  or  obligation  of  the  plaintiff.  At  the  time  he  bor- 
rowed the  money  of  Kahn  Brothers  he  was  in  possession 
of  the  mortgaged  premises  as  a  tenant  of  his  father,  who 
had  a  life  estate  therein,  under  an  agreement  to  pay  the 
interest  on  the  mortgage  as  a  rental  for  the  use  of  the 
premises,  and  the  money  was  borrowed  for  the  purpose 
of  meeting  and  discharging  this  obligation,  and  not  to 
prevent  a  foreclosure  of  the  mortgage,  as  alleged  in  the 
complaint.  There  is  some  testimony  tending  to  show 
that  the  defendant  stated  at  the  time  of  or  before  his  pur- 
chase under  the  Kahn  judgment,  that  he  intended  to 
make  it  in  order  to  preserve  the  property  for  the  plaintiflF, 
and  that  he  afterwards  said  he  made  the  purchase  for  that 
purpose.  But  there  is  no  evidence  of  any  contract  or 
agreement  between  him  and  the  plaintiff  by  which  he  was 
to  so  purchase  the  property,  and  any  intended  gratuity 
on  his  part  is  no  ground  for  equitable  relief.  It  follows 
that  the  decree  of  the  court  below  must  be  aflSrmed,  and 
it  is  so  ordered.  Affirmed. 


Decided  16  October ;  rehearing  denied  20  November,  1899. 
In  re   OSBUBN'S   ESTATE. 

[58  Pac.  521.] 

Administration— Papers  in  Transcript.— The  filing  of  a  final  account  by 
an  executor  or  administrator  makes  the  Inventory  on  which  It  Is  based  a  part 
of  the  record,  and  ii  is  properly  included  In  the  transcript  on  appeal. 
,  Idem.— In  case  of  an  appeal  from  an  order  settling  an  administrator's  final 
account,  the  petition  for  letters,  the  order  appointing  the  administrator,  his 
bond,  and  the  order  of  distribution,  are  not  part  of  the  record,  and,  unless 
ofl!'ered  in  evidence,  should  not  be  included  in  the  transcript. 
,  Estoppel  by  Filing  Final  Account.— AHer  an  administrator  has  filed  a 
final  account  showing  an  administration  on  the  estate  he  is  estopped  to  deny 
his  representative  capacity  or  his  liability  to  account. 

Completeness  of  Pinal  Report.— Where  the  property  of  an  estate  was  dis- 
posed of  by  auction  and  private  sale,  and  the  administrator  shows  that  it  was 
impossible  to  keep  an  account  of  each  article  sold,  or  of  the  purchaser's 
names,  as  required  by  Hill's  Ann.  Laws,  g  1173,  the  court,  if  convinced  that 
the  administrator  made  an  honest  efiTort  to  sell  for  the  best  interests  of  all 
concerned,  will  not  require  an  itemized  and  detailed  report. 

Administration  —  Expense  op  Continuing  the  Business.— Under  Hill's 
Ann.  Laws,  g  114-1,  authorizing  the  court  to  order  an  administrator  to  sell  the 
personal  property  of  an  estate  at  private  sale,  it  may  order  him  to  sell  a  stock 
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of  goods  In  the  regnlar  course  of  baslness,  and  the  necessary  expenses  of  light- 
ing, clerk  hire,  rent,  etc.,  incurred  for  this  purpose,  should  be  allowed  in  the 
final  settlement  as  expenses  of  administration. 
Mb.  Justice  Bean  does  not  concur  on  this  point. 

6.  Allowance  fob  Funebal  Expenses.— Where  an  estate  is  appraised  at 

12,400,  an  order  approving  an  expense  of  S31  for  carriages,  hearse,  and  caring 
for  the  body  of  deceased  is  reasonable. 

7.  Adkinistbation  — Attobney's  Pees.— Under  a  statute  authorizing  an  ad- 

ministrator to  incur  a  reasonable  expense  for  an  attorney  in  any  matter 
requiring  legal  advice,  an  allowance  of  $100  for  an  attorney's  services  in  set- 
tling an  estate  of  $2,400  consisting  of  a  stock  of  goods  is  not  unreasonable. 

8.  ExTBA  Compensation  of  Administbatob.*— Under  Hill's  Ann.  Laws,  ^  1180, 

authorizing  the  court  to  allow  an  extra  amount  for  extraordinary  services,  an 
allowance  of  $200  for  eight  months'  work  in  closing  out  a  stock  of  goods  under 
the  court's  order  will  not  be  disturbed. 

9.  PuBCHASiNG  New  Gk>oDS  to  Help  Sales  of  Old  Stock.— A  probate  court 

has  no  authority  to  authorize  an  administrator  to  replenish  the  property  of 
the  estate,  even  though  the  estate  consists  of  a  stock  of  goods  that  cannot 
readily  be  sold  without  renewing  the  supply  of  some  articles. 

10.  Liability  fob  Ck>NsiGNED  Goods.— Where  decedent,  at  his  death,  had  goods 
in  his  stock,  the  title  to  which  was  to  remain  in  the  vendor  until  paid  for,  and 
which  the  administrator,  without  knowledge  of  the  terms,  sold,  the  court  had 
no  authority  to  direct  payment  therefor  in  fdll ;  and,  they  not  being  secured, 
nor  in  the  preferred  class,  and  the  estate  being  insolvent,  the  vendor  must 
take  pro  rata  with  other  creditors. 

11.  Unauthobized  Expenses— Coubt  Obdeb  is  no  TnoTticmoin.—Mc  parte 
orders  of  the  county  court,  directing  the  administrator  to  pay  bills  that  on 
final  settlement  are  disallowed,  can  afford  no  protection  to  the  administrator 
in  his  final  account,  under  Hill's  Ann.  Laws,  g  1178,  requiring  notice  of  the 
final  account,  and  a  day  for  the  hearing  of  objections  thereto. 

12.  Chaboino  Administbatob  With  Appbaised  Value  of  Estate.— Where 
it  satisfSEUstorlly  appears  that  an  administrator  has  really  accounted  for  all  the 
property  of  the  estate,  and  has  received  substantially  its  appraised  value,  he 
should  not  be  charged  with  more  than  the  amount  received. 

From  Douglas  :   J.  C.  FullbrtCn,  Judge. 

This  is  a  controversy  arising  out  of  the  settlement  of  an 
estate.  A.  G'.  Osburn  having  died  intestate,  the  County 
Court  of  Douglas  County  appointed  his  widow,  Grace 
Osburn,  administratrix  of  his  estate,  which  consisted  of 
a  stock  of  boots,  shoes,  and  furnishing  goods,  valued  by 
the  appraisers  at  $2,558.04 ;  but  the  inventory  improp- 
erly included  the  '*shoe  bill  of  Isaac  Farris,  $180.80,"  as 
an  asset  of  the  estate,  so  that  the  value  of  all  the  goods 
rightfully  appraised  was  $2,377.24.     Said  court  having 


•Note.— 8ee  Re  McCfuUough^t  Estate,  81  Or.  86;  He  PartHdge'a  Estate,  31  Or.  2»7, 
and  Re  Assignment  of  Woodall,  83  Or.  882.— Repobter. 
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ordered  that  the  merchandise  be  sold  at  private  sale,  and 
**as  in  regular  course  of  business,"  the  administratrix 
commenced  selling  the  goods  as  ordered,  keeping  an  ac- 
count of  the  daily  receipts,  but  not  of  the  articles  sold, 
nor  the  names  of  the  purchasers,  and,  after  conducting 
the  business  in  this  manner  about  eight  months,  sold  the 
remaining  goods  at  public  auction,  realizing  for  the  entire 
stock  the  sum  of  $2,333.15.  She  thereupon  filed  her  final 
account,  showing  that  claims  had  been  allowed  against 
the  estate  amounting  to  $2,631.73,  upon  which  she  had 
paid,  by  order  of  the  court,  the  sum  of  $759.90  ;  that  the 
funeral  charges  and  expenses  of  the  administration  were 
$1,301.49,  and  that  there  remained  on  hand  for  disburse- 
ment the  sum  of  $271.76.  Messrs.  Fowle  &  Daley,  cred- 
itors of  the  estate,  whose  claim  had  been  allowed,  filed 
objections  to  many  items  of  the  account,  and,  issue  being 
joined  thereon,  the  court  approved  the  account,  except  an 
item  of  $40,  paid  to  May  Aubery  for  clerk  hire,  which  was 
disallowed.  From  this  decision  an  appeal  was  taken  to 
the  circuit  court,  and,  the  order  complained  of  being 
affirmed,  said  creditors  appeal  to  this  court. 

Modified. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Messrs.  William  R.  Willis  and  Andrew  M.  Crawford. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  J.  W.  Hamilton. 

Mr.  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  As  a  preliminary  matter,  respondent's  counsel  move 
to  strike  from  the  transcript  the  petition  for  letters  of  ad- 
ministration, the  order  appointing  the  administratrix,  her 
undertaking,  the  inventory,  and  the  order  of  the  county 
court  directing  a  pro  rata  distribution  of  the  funds  of  the 
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estate ;  contending  that  neither  of  these  papers  was 
offered  in  evidence.  The  inventory  constituted  the  first 
item  of  charge  against  the  administratrix,  and  was  the 
foundation  of  her  account  (Hill's  Ann.  Laws,  §  1176  ;  11 
Am.  &  Eng.  Enc.  Law  [2  ed.] ,  1200;  2  Woerner,  Adm'n, 
§  510),  the  filing  of  which  made  the  inventory  upon  which 
it  was  predicated  a  part  of  the  record,  and  it  was  properly 
included  in  the  transcript  without  having  been  offered  in 
evidence. 

2.  As  to  the  order  of  distribution,  the  respondent  is 
evidently  mistaken,  as  the  transcript  shows  it  was  in 
evidence.  The  other  papers,  however,  not  having  been 
offered  in  evidence,  and  not  being  a  necessary  part  of  the 
final  report,  will  not  be  considered. 

3.  This  conclusion  cannot  change  the  result,  however, 
for,  the  final  account  having  been  filed  by  Mrs.  Osburn, 
showing  that  she  had  administered  upon  the  estate,  she 
is  estopped  from  denying  her  representative  character,  or 
her  liability  to  account  accordingly  :  Damouth  v.  Klock, 
29  Mich.  289. 

4.  When  an  estate  is  fully  administered,  the  executor 
or  administrator  is  required  to  file  his  final  account,  which 
must  contain  a  detailed  statement  of  the  amount  of  money 
received  and  expended  by  him,  from  whom  received,  and 
to  whom  paid,  and  refer  to  the  vouchers  for  such  pay- 
ments, and  the  amount  of  money  and  property,  if  any, 
remaining  unexpended  or  unappropriated  :  Hill's  Ann. 
Laws,  §  1173.  Inasmuch  as  it  does  not  appear  from  the 
final  account  from  whom  the  money  was  received,  or  what 
property,  if  any,  remains  undisposed  of,  or  that  the  es- 
tate is  fully  administered,  counsel  for  appellants  contend 
that  the  account  should  be  set  aside,  and  the  administra- 
trix charged  with  the  appraised  value  of  the  estate.  No 
memorandum  having  been  kept  of  the  goods  sold,  or  the 
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separate  amounts  received  for  the  different  articles  dis- 
posed of,  it  is  impossible  to  check  up  the  sales  with  the 
inventory,  so  as  to  be  able  to  say  with  any  degree  of  cer- 
tainty that  any  goods  remain  on  hand,  or  whether  they 
were  sold  for  more  or  less  than  their  appraised  value.  The 
administratrix,  as  a  witness,  testifies  that  it  was  impos- 
sible to  keep  an  account  of  what  each  article  sold  for  at 
the  auction,  and  impracticable,  and  almost  impossible,  to 
keep  an  account  of  the  names  of  the  persons  to  whom 
the  property  was  sold,  whether  at  the  private  sale  or  the 
public  auction.  If  it  were  possible  to  obtain  a  corrected 
report,  it  would  be  the  duty  of  the  court  to  set  aside  the 
account,  and  require  the  administratrix  to  file  one  con- 
forming to  the  requirements  of  the  statute  ;  but,  since  a 
corrected  report  cannot  be  made,  we  have  concluded  that 
the  ends  of  justice  can  better  be  subserved  by  treating 
the  account  as  the  final  settlement  of  the  estate,  believing 
that  the  administratrix  made  an  honest  effort  to  dispose 
of  the  property  for  the  best  interests  of  all  concerned. 

5.  It  is  insisted  that  the  county  court  had  no  authority 
to  order  the  merchandise  sold  at  private  sale  in  the  regu- 
lar course  of  business,  and  that  the  amounts  paid  clerks, 
for  rent  of  store,  electric  light,  and  other  expenses,  in 
attempting  to  sell  the  goods  in  the  manner  indicated, 
should  be  disallowed.  When  it  appears  to  the  court  that 
it  would  be  for  the  interest  of  the  estate,  it  may  order 
that  the  executor  or  administrator  sell  all  the  personal 
property  of  the  estate,  or  any  article  thereof,  at  private 
sale  :  Hill's  Ann.  Laws,  §  1144.  By  this  grant  of  power 
the  county  court  is  vested  with  discretion  in  the  matter 
of  ordering  sales  of  personal  property  of  an  estate,  and, 
while  the  sale  was  greatly  prolonged  by  the  administra- 
trix, we  do  not  think  there  has  been  such  an  abuse  of  her 
trust  as  to  warrant  us  in  charging  her  with  the  expenses 
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connected  therewith,  and  hence  the  compeusation  of  the 
clerks,  the  rent  of  the  store,  and  other  expenses  connected 
therewith  are  allowed. 

6.  Objection  is  made  to  certain  items  of  funeral  ex- 
penses, among  which  is  the  sum  of  $2  paid  to  the  Eugene 
Register  for  funeral  notices,  $14  for  carriages,  and  $15  for 
hearse  and  caring  for  the  body  of  the  deceased.  The 
burial  of  the  dead  is  a  necessity  which  the  preservation 
of  the  health  of  the  living  enjoins,  and  the  reasonable  ex- 
penses connected  therewith  constitute  a  preferred  charge 
upon  the  decedent's  estate.  What  is  a  reasonable  charge 
in  such  cases  must  be  determined  by  the  apparent  condi- 
tion of  the  estate  which  is  burdened  therewith  :  2  Woer- 
ner,  Adm'n,  §  359.  We  think  the  estate  left  by  the  de- 
ceased warranted  the  administratrix  in  incurring  the 
charges  on  account  of  the  burial,  and  hence  these  items 
are  approved. 

7.  Appellants  also  object  to  the  allowance  of  $100  as 
an  attorney  f-ee.  The'  statute  provides  that  "an  executor 
or  administrator  shall  be  allowed,  in  the  settlement  of  his 
account,  all  necessary  expenses  incurred  in  the  care,  man- 
agement, and  settlement  of  the  estate,  including  reason- 
able attorney  fees  in  any  necessary  litigation  or  matter 
requiring  legal  advice  or  counsel :"  Hill's  Ann.  Laws, 
§  1178.  The  county  court,  being  thus  authorized  to  make 
allowances  on  account  of  attorney  fees,  is  vested  with  dis- 
cretion in  the  matter,  and,  being  cognizant  of  the  services 
performed,  is  generally  able  to  make  a  proper  allowance  ; 
and,  the  sum  awarded  being  considered  no  abuse  of  such 
discretion,  it  will  not  be  disturbed. 

8.  Objection  is  also  made  to  the  extra  compensation  of 
the  administratrix  for  eight  months'  service  in  the  store 
conducting  sales,  amounting  to  the  sum  of  $200.  The 
statute  prescribes  the  compensation  allowed  by  law  to  an 
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executor  or  administrator  on  account  of  the  ordinary  ser- 
vices demanded  of  him  in  the  performance  of  his  trust, 
but  in  all  cases  such  further  compensation  as  is  just  and 
reasonable  may  be  allowed  by  the  court  or  judge  thereof 
for  any  extraordinary  or  unusual  service  not  ordinarily 
required  of  an  executor  or  administrator :  Hill's  Ann. 
Laws,  §  1180.  In  the  case  at  bar  the  administratrix  made 
an  honest  effort  to  sell  the  merchandise  in  her  possession 
in  the  ordinary  course  of  business,  and  was  engaged  eight 
months  in  carrying  out  the  court's  order,  in  view  of  which 
we  think  the  sum  allowed  her  is  not  unreasonable. 

9.  Objection  is  made  to  the  items  of  $15.25  and  $53.67, 
paid  to  Valentine  &  Goldsmith  and  Williams,  Marvin  & 
Company,  respectively,  for  merchandise  purchased  by  the 
administratrix  to  enable  her  to  dispose  of  the  stock  belong- 
ing to  the  estate.  Osborn  having  died  intestate,  the  busi- 
ness in  which  he  was  engaged  was  thereby  terminated, 
and  the  court  was  powerless  to  authorize  the  purchase  of 
goods  to  replenish  the  stock,  and  its  order,  being  void  in 
this  respect,  can  afford  no  protection  to  the  administra- 
trix, who  will  be  charged  with  having  paid  these  sums  on 
her  own  account. 

10.  Objection  is  also  made  to  the  claim  of  the  Douglas 
County  Bank,  amounting  to  $136.05,  on  account  of  goods 
purchased  by  the  decedent,  which  were  in  his  store  at  the 
time  of  his  death,  the  title  to  which  was  to  remain  in  the 
bank  until  the  goods  were  paid  for.  The  administratrix, 
not  knowing  the  terms  of  the  delivery,  sold  these  goods, 
whereupon  the  court  ordered  her  to  pay  the  bill  in  full. 
This  debt  was  not  secured,  nor  included  in  the  preferred 
class,  and  the  court  was  without  authority  to  direct  the  pay- 
ment of  more  than  the  pro  rata  share  thereof  :  2  Woerner, 
Adm'n,  §  520.  The  administratrix  was  authorized  by  the 
order  of  the  county  court  to  pay  only  twenty-five  per  cent, 
of  the  claims  allowed  by  her,  and,  having  paid  said  bank 
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in  full,  she  overpaid  it  $102.04,  which  sum  will  be  charged 
to  her. 

11.  The  ex  parte  orders  of  the  county  court  directing 
the  administratrix  to  pay  these  bills  aflford  her  no  protec- 
tion when  brought  in  question  and  found  to  be  unauthor- 
ized, for  it  is  the  duty  of  the  court  or  judge,  upon  the 
filing  of  the  final  ftccount,  to  make  an  order  directing 
that  notice  thereof  be  given,  and  to  appoint  a  day  for  the 
hearing  of  objections  to  such  final  account  and  the  settle- 
ment thereof:  Hill's  Ann.  Laws,  §  1173.  These  statu- 
tory requirements  show  that  all  persons  interested  in  the 
settlement  of  an  estate  are  to  have  a  day  in  court  before 
their  rights  can  be  adjudicated. 

12.  The  final  report  does  not  state  that  the  adminis- 
tratrix had  disposed  of  and  accounted  for  all  the  merchan- 
dise that  came  into  her  possession,  but  as  a  witness  she 
testifies  that  such  was  the  fact,  and  her  testimony  is  cor- 
roborated by  her  final  report,  which  shows  that  she  re- 
ceived on  account  of  sales  within  $44.09  of  the  appraised 
value  of  the  goods,  and,  this  being  so,  she  will  not  be 
charged  with  the  value  as  given  by  the  appraisers,  but 
with  only  the  amount  received.  The  final  account  shows 
that  the  administratrix  had  in  her  hands  for  distribution 
the  sum  of  $271 .76,  which  is  increased  by  the  county  court 
disallowing  the  claim  of  $40,  and  will  be  further  aug- 
mented by  the  disallowed  payments  to  Valentine  &  Gold- 
smith of  $15.25,  Williams,  Marvin  &  Company,  $53.67, 
and  the  Douglas  County  Bank,  $102.04,  making  a  total  of 
$482.72,  which  latter  sum  will  be  distributed  pro  rata 
among  the  creditors  of  the  estate  whose  claims  have  been 
allowed,  paying  each  18.3  per  cent.,  including  Mrs.  Os- 
burn's  as  the  equitable  assignee  of  the  claim  of  the  Doug- 
las County  Bank.  The  decree  of  the  circuit  court  must 
therefore  be  modified  as  hereinbefore  indicated,  but  in  all 
other  respects  affirmed.  Modified. 
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Bean,  J.  (dissenting). 

As,  at  present  advised,  I  am  unable  to  concur  in  the 
view  that  the  county  court  has  authority  to  permit  an 
administrator  to  sell  and  dispose  of  a  stock  of  merchan- 
dise belonging  to  the  estate  in  the  usual  course  of  busi- 
ness, and  therefore  withhold  my  judgment  upon  that 
point. 


Argued  11  October;  decided  23  October,  1809. 
STATE    V,   SCHUMAN. 

[58  Pac.  861,  47  L.  R.  A.  168.] 
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.  41    888         1.  FiSH«— Unlawful  Salb— Statutes.— Laws,  1889,  p.  199,  8  5,  providing  that  it 

36     16  shall  be  unlawful  to  Bell,  offer  for  sale,  or  have  in  possession  for  sale,  any 

47   500  species  of  trout,  at  any  time,  applies  with  as  much  force  to  trout  lawfully 

caught  in  another  state  and  shipped  Into  this  state,  and  becoming  a  part  of 
its  general  property,  as  to  those  caught  within  its  limits:  State  v.  McOuire, 
24  Or.  866,  disUnguished. 

2.  AppBALr- Questions  Not  Raised  Below.— Subject  to  the  statutory  excep- 
tions it  is  a  well  settled  rule  that  questions  not  presented  to  the  trial  court 
will  not  be  considered  on  appeal :  State  v.  TanUer^  19  Or.  258,  cited. 

8.  Federal  Question— Time  fob  Presenting.— A  claim  of  a  right,  privilege,  or 
immunity  claimed  under  the  Constitution  of  the  United  States  must  be 
asserted  and  denied  in  the  trial  court  before  it  can  be  considered  on  appeal. 
See  AUen  v.  CUy  of  Portland,  35  Or.  420,  422. 

4.  Due  Process  of  Law— Statutory  Construction.— Laws,  1889,  p.  199,  I  5, 
providing  that  It  shall  be  unlawlUl  to  sell,  oflf^r  for  sale,  or  have  in  possession 
for  sale,  any  species  of  trout,  at  any  time,  is  not  a  violation  of  the  Four> 
teenth  Amendment  of  the  Constitution  of  the  United  States,  as  depriving  of 
his  property  without  due  process  of  law  one  who  has  imported  into  the  state 
trout  which  have  become  part  of  the  general  wealth ;  since  the  statute  does 
not  deprive  such  person  of  his  title,  but  limits  the  rights  appurtenant  thereto, 
and,  having  Imported  such  fish  with  knowledge  of  the  law,  he  must  suffer 
the  penalties  which  it  prescribes. 

6.  Subjects  of  Police  Power.— The  sale  of  a  commodity  may  be  subject  to  the 
exercise  of  the  police  power,  though  its  use  would  not  necessarily  subvert 
the  morals,  impair  the  health,  or  disturb  the  peace  of  society. 

From  Multnomah:    Melvin  C.  George,  Judge. 


*NoTE.— There  is  a  short  monograph  on  Game  Laws  with  the  report  of  Ex 
parte  Maier  in  42  Am.  St.  Rep.  at  pp.  188-144. 

The  conflict  between  game  laws  and  the  Interstate  commerce  clause  of  the 
Federal  Constitution  is  the  subject  of  a  note  to  State  v.  C?cer,  18  L.  R.  A.  8M,  and 
has  recently  been  passed  upon  by  the  federal  court  in  the  State  of  Washington 
under  a  precisely  similar  statute :   In  re  Davenport,  102  Fed.  510.~REPORTEa. 
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The  defendant,  L.  Schuman,  was  charged  in  the  Jus- 
tice's Court  of  Portland  District  with  unlawfully  having 
in  his  possession  for  sale,  offering  for  sale,  and  selling, 
seven  trout.  A  plea  of  not  guilty  having  been  entered, 
the  cause  was  submitted  upon  the  following  agreed  state- 
ment of  facts  :  "It  is  hereby  stipulated  and  agreed,  by 
and  between  the  parties  hereto,  that  the  defendant  is  a 
dealer  in  fish,  and  operates  and  runs  a  fish  market,  in  the 
City  of  Portland,  in  the  State  of  Oregon ;  that  on  the 
third  day  of  March,  1899,  the  said  defendant,  within  the 
said  City  of  Portland,  Multnomah  County,  State  of 
Oregon,  had  in  his  possession,  and  offered  for  sale  and 
sold,  the  trout  mentioned  in  the  complaint  herein  ;  that 
said  trout  were  lawfully  caught  in  the  State  of  Washing- 
ton and  shipped  into  the  State  of  Oregon  to  said  defend- 
ant, and  said  defendant  received  said  trout  within  the 
city,  county,  and  state  aforesaid,  for  the  purpose  of  sell- 
ing the  same  in  said  city,  county,  and  state."  The  court 
upon  this  evidence  found  the  defendant  guilty,  and  sen- 
tenced him  to  pay  a  fine,  from  which  judgement  he  ap- 
pealed to  the  circuit  court,  where  the  cause  was  again 
submitted  upon  said  stipulation,  and,  the  jury  having 
found  him  guilty  as  charged,  he  was  sentenced  to  pay  a 
fine  of  $20,  from  which  he  appeals  to  this  court. 

For  appellant  there  was  an  oral  argument  by  Messrs. 
Raleigh  Stott  and  Ernest  E.  Merges,  with  a  brief  to  this 
effect : 

The  act  of  February  20,  1899,  prohibiting  the  selUing, 
offering  for  sale,  or  having  in  possession  for  sale,  any 
species  of  trout  at  any  time,  does  not,  and  was  not  in- 
tended to,  apply  to  trout  lawfully  caught  in  another  state 
and  shipped  into  Oregon  as  an  article  of  commerce  :  State 
V.  Mcauire,  24  Or.  366  (21  L.  R.  A.  478,  33  Pac.  666); 

36  Ob.— 2. 
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Dickhaut  v.  State,  85  Md.  451  (60  Am.  St.  Rep.  332,  36 
L.  R.  A.  765,  37  Atl.  21). 

This  act  could  have  no  extraterritorial  effect,  even  if 
such  had  been  the  intention  of  the  legislative  assembly  : 
Commonwealth  Y.Wilkinson,  139  Pa.  St.  304  (21  Atl.  14). 

We  assert  with  confidence  that  no  person's  property  or 
business  can  be  taken  or  destroyed  under  this  undefined 
power  unless  the  public  health,  public  safety  or  morals  of 
the  state  require  it:  Butchers^  Union  Co,y,  Crescent  City 
Co,  111  U.  S.  746  ;  Allgeyer  v.  State  of  Louisiana,  165  U. 
S.  578  (17  Sup.  Ct.  427). 

The  legislature  may  not,  under  guise  of  protecting  the 
public  interests,  arbitrarily  interfere  with  private  business 
or  impose  unnecessary  and  unusual  restrictions  upon  law- 
ful occupations  ;  in  other  words,  its  determination  as  to 
what  is  a  proper  exercise  of  its  police  powers  is  not  final 
or  conclusive,  but  is  subject  to  the  supervision  of  the 
courts  :  Lawton  v.  State,  152  U.  S.  133  ;  Railroad  Co,  v. 
Husen,  95  U.  S.  465  ;   Tiedeman,  Police  Lim.  §§  135, 136. 

For  the  state  there  was  an  oral  argument  by  Mr,  D, 
R.  N.  Blackburn,  Attorney-General,  Mr,  R^issell  E,  Sewall, 
District  Attorney,  and  Joseph  N.  Teal,  with  a  brief  to  this 
effect : 

The  State  of  Oregon,  in  its  sovereign  capacity  and  as 
the  representative  of  its  people,  is  the  owner  of,  and  un- 
der its  police  power  can  protect,  its  food  fishes  :  State-  v. 
Geer,  61  Conn.144  (13  L.  R.  A.  144,  22  Atl.  1012,  3  Inters. 
Com.  Rep.  732);  Geer  v.  Connecticut,  161  U.  S.  519  (16 
Sup.  Ct.  600);  Ward  v.  Race  Horse,  163  U.  S.  504  (16  Sup. 
Ct.  1076);  State  v.  Rodman,  58  Minn.  393  (59  N.W.  1098); 
State  V.  Craig,  80  Me.  85  (13  Atl.  129);  State  v.  Beat,  75 
Me.  289);   Ex  parte  Maier,  103  Cal.  476  (42  Am.  St.  Rep. 
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129,  37  Pac.  402);  American  Exp.  Co.  v.  reople,  133  111. 
649  (9  L.  R.  A.  138,  24  N.  E.  758,  23  Am.  St.  Rep.  637); 
Lawtan  v.  Steel,  152  U.  S.  133  (14  Sup.  Ct.  499). 

Trout  are  fersc  natursc^  and  the  state  can  limit  and  qual- 
ify the  possession  thereof  :  State  v.  Theriault,  70  Vt.  617 
(43  L.  R.  A.  290,  41  Atl.  1030);  Geer  v.  Connecticut,  161 
U.  S.  519  (16  Sup.  Ct.  600) ;  Allen  v.  Wycoff,  48  N.  J. 
Law,  90  (2  Atl.  659,  57  Am.  Rep.  548);  Organ  v.  State,  56 
Ark.  267  (19  S.  W.  840);  State  v.  Ilarrub,  95  Ala.  176 
(15  L.  R.  A.  761,  36  Am.  St.  Rep.  195,  10  South.  752,  4 
Inters.  Cora.  Rep.  99);  McCready  v.  Virginia,  94  U.  S. 
391  ;  People  v.  Fishbough,  134  N.  Y.  393  (31  N.  E.  983); 
American  Exp.  Co.  v.  People,  133  111.  649  (9  L.  R.  A.  138, 

23  Am.  St.  Rep.  637,  24  N.  E.  758);    State  v.  McGuire, 

24  Or.  366  (21  L.  R.  A.  478,  33  Pac.  666);  Commomuealth 
V.  Barber,  143  Mass.  278  (10  N.  E.  330);  Commomvealth  v. 
Savage,  155  Mass.  278  (29  N.  E.  468) . 

When  trout  are  imported  into  the  state  they  are  subject 
to  its  laws  from  the  moment  they  become  a  part  of  its 
general  property,  and  a  law  prohibiting  their  sale  abso- 
lutely is  constitutional :  Merritt  v.  People,  169  111.  218 
(48  N.  E.  325)  ;  Magner  v.  People,  97  111.  320 ;  Ex  parte 
Maier,  103  Cal.  476  (42  Am.  St.  Rep.  129,  37  Pac.  402) ; 
Roth  V.  State,  51  Ohio  St.  209  (37  N.  E.  259,  46  Am.  St. 
Rep.  566)  ;  Phelps  v.  Racey,  60  N.  Y.  10  (19  Am.  Rep. 
140)  ;  State  v.  Randolph,  1  Mo.  App.  15  ;  State  v.  Judy, 
7  Mo.  App.  525;  State  v.  Farrell,  23  Mo.  App.  176  ;  Com- 
monwealth V.  Savage,  155  Mass.  278  (29  N.  E.  468);  Com- 
monwealth V.  Barber,  143  Mass.  560  (10  N.  E.  330). 

The  statute  is  perfectly  plain  and  unambiguous,  and  is 
sufficiently  broad  and  comprehensive  to  include  the  inhib- 
ited article  wheresoever  taken  or  procured  :  Ex  parte 
Maier,  103  Cal.  476  (42  Am.  St.  Rep.  129,  37  Pac.  402)  ; 
Commonwealth  v.  Savage,  155  Mass.  278  (29  N.  E.  468)  ; 
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Merritt  v.  People,  169111.  218  (48  N.  E,  325)  ;  Magner  v. 
People,  97  111.  320  ;  State  v.  Craig,  80  Me.  85  (13  Atl.  129) ; 
Roth  V.  State,  51  Ohio  St.  209  (46  Am.  St,  Rep.  566,  37 
N.  E.  259) ;  Phelps  v.  Racey,  60  N.  Y.  10  (19  Am.  Rep. 
140)  ;  State  y.  Randolph,  1  Mo.  App.  15;  State  v.  Judy, 
7  Mo.  App.  525 ;    State  v.  Farrell,  23  Mo.  App.  176. 

Mr.  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  It  is  contended  that  the  a€t  under  which  defendant 
was  convicted  was  not  intended  to  apply  to  trout  lawfully 
caught  in  another  state,  and  shipped  into  Oregon.  The 
statute  in  question  (Laws,  1899,  p.  199)  is  entitled  *'An 
act  to  protect  trout  and  other  food  fishes  and  to  prevent 
their  destruction  by  use  of  powder  or  chemicals,  and  pro- 
viding punishment  for  a  violation  thereof."  Section  5  of 
said  act  reads  as  follows  :  "It  shall  be  unlawful  to  sell, 
offer  for  sale,  or  have  in  possession  for  sale,  any  species 
of  trout  at  any  time."  The  object  of  the  statute  was  un- 
doubtedly to  protect  the  trout  of  this  state,  and  hence  it 
can  have  no  application  to  trout  caught  in  another  state 
until  they  are  brought  into  the  State  of  Oregon,  and  be- 
come a  part  of  the  general  property  thereof :  Ex  parte 
Maier,  103  Cal. 476(42  Am.  St.  Rep.  129,  37  Pac.  402).  De- 
fendant's counsel,  to  support  the  legal  principle  for  which 
they  contend,  rely  upon  the  case  of  State  v.  McGuire,  24 
Or.  366  (21  L.  R.  A.  478,  33  Pac.  666),  in  which  it  was 
held  that  to  have  in  one's  possession,  during  a  closed 
season,  salmon  lawfully  caught  in  the  state  during  the 
open  season,  was  not  in  violation  of  an  act  making  it 
unlawful  to  fish  for  salmon  in  its  waters  during  certain 
closed  seasons,  differing  in  time  as  to  certain  rivers,  or 
to  receive  or  have  in  one's  possession,  or  offer  for  sale  or 
transportation,  or  to  transport,  during  said  closed  sea- 
sons, salmon  ''which  may  be  caught  in  any  of  the  streams 
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as  aforesaid."  The  statute  then  under  consideration,  if 
strictly  construed  and  enforced  according  to  such  con- 
struction, would  have  necessitated  the  destruction  of  vast 
quantities  of  salmon  lawfully  caught  and  canned  during 
the  open  seasons  ;  in  view  of  which  it  was  held  that,  if 
the  act  was  susceptible  of  two  constructions,  that  should 
be  adopted  which  would  avoid  such  manifest  injustice, 
and  that  the  words  *'as  aforesaid"  did  not  relate  to  the 
streams  themselves,  but  to  the  time  and  manner  of  tak- 
ing fish  from  them.  In  Commonwealth  v.  Wilkinson^  139 
Pa.  St.  298  (21  Atl.  14) ,  it  was  held  that  an  act  of  that 
state  which  forbade  any  person  to  *'kill  or  expose  for  sale, 
or  have  in  his  possession  aftei^the  same  has  been  killed, 
any  quail,"  between  certain  dates  in  each  year,  did  not 
prohibit  the  selling  or  having  possession,  during  said 
period,  of  quail  killed  in,  and  imported  from,  another 
state.  In  Dickhaut  v.  State,  85  Md.  451  (60  Am.  St.  Rep. 
332,  36  L.  R.  A.  765,  37  Atl.  21),  the  Supreme  Court  of 
Maryland,  relying  upon  the  case  of  State  v.  McGuire,  24 
Or.  366  (21  L.  R.  A.  478,  33  Pac.  666),  held  that  an  act 
of  the  legislative  assembly  of  that  state  which  forbade 
having  rabbits  in  one's  possession  during  certain  months 
did  not  apply  to  such  game  when  killed  in  another  state, 
and  shipped  into  Maryland  during  the  closed  season.  In 
the  cases  to  which  attention  has  been  called  it  was  lawful 
to  have  in  one's  possession,  and  to  offer  for  sale,  during 
certain  months,  the  game  in  question,  and,  inasmuch  as 
the  acts  are  each  susceptible  of  two  constructions,  it  was 
properly  held  that  such  possession  or  offering  for  sale  was 
not  an  offense  thereunder.  In  the  case  at  bar,  however, 
the  act  provides  that,  *'it  shall  be  unlawful  to  sell,  offer 
for  sale,  or  have  in  possession  for  sale,  any  species  of 
trout  at  any  time."  There  is  no  open  season  reserved, 
and  no  saving  clause  under  which  trout  may  be  sold,  and 
the  statute,  being  mandatory  in  character,  and  not  sus- 
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ceptible  of  two  constructions,  but  certain  and  unambig- 
uous in  its  terms,  it  applies  with  as  much  force  to  trout 
shipped  into  this  state  and  becoming  a  part  of  its  general 
property  as  to  those  caught  within  its  limits  :  Ex  parte 
Maier,  103  Cal.  476  (42  Am.  St.  Rep.  129,  37  Pac.  402) ; 
Roth  V.  State,  51  Ohio  St.  209  (46  Am.  St.  Rep.  566,  37 
N.  E.  259) ;  Phelps  v.  Racey,  60  N.  Y.  10  (19  Am.  Rep. 
140);    State  v.  Randolph,  1  Mo.  App.  15  ;    State  v.  Farrell, 

23  Mo.  App.  176;  Commonwealth  v.  Savage,  155  Mass. 
278  (29  N.  E.  468) ;  New  York  Ass'n  v.  Durham,  51  N. 
Y.  306. 

2.  It  is  contended  that  the  trout  having  been  lawfully 
caught  in  the  State  of  Washington,  and  shipped  as  an 
article  of  commerce  into  this  state,  the  defendant  had  an 
unqualified  title  to  them ;  and,  since  no  presumption  of 
his  guilt  can  be  indulged,  it  must  be  inferred  that  he  sold 
them  in  the  original  package  ;  and,  this  being  so,  to  hold 
that  the  selling  complained  of  was  an  offense,  under  the 
act  in  question,  would  render  it  obnoxious  to,  and  viola- 
tive of,  Article  I,  §  8,  subd.  3,  of  the  Constitution  of  the 
United  States,  as  being  an  attempt  on  the  part  of  the  legis- 
lative assembly  to  regulate  interstate  commerce.  But  we 
do  not  consider  it  necessary  to  pass  upon  this  question,  as 
it  does  not  appear  to  have  been  raised  in  the  court  below. 
The  transcript  shows  that  the  stipulation  was  offered  in 
evidence,  and  that  the  court  thereupon  instructed  the 
jury  that,  if  the  facts  agreed  upon  were  true,  the  defend- 
ant was  guilty,  and  refused  to  charge,  when  requested, 
that,  upon  the  evidence  submitted,  the  jury  should  return 
a  verdict  of  not  guilty,  to  which  rulings  exceptions  were 
taken.  It  does  not  appear  that  the  attention  of  the  trial 
court  was  called  to  the  claim  of  immunity  from  prosecu- 
tion under  the  state  law  because  of  the  sale  being  made 
in  the  original  package.  In  State  v.  Tamler,  19  Or.  528 
(9  L.  R.  A.  853,  25  Pac.  71),  it  was  held  that  a  motion 
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asking  the  court  to  direct  an  acquittal  in  a  criminal  case 
on  account  of  the  failure  of  proof,  unless  such  failure 
is  a  total  one,  must  specify  wherein  dt  is  claimed  such 
proof  fails.  Mr.  Justice  Bean,  speaking  for  the  court  in 
deciding  the  case,  says  :  '  *If  counsel  for  defendants  relied 
upon  the  grounds  urged  here  for  asking  the  court  below 
to  direct  an  acquittal  of  his  clients,  he  should  have  so 
stated,  and  thereby  given  the  court  an  opportunity  to 
have  passed  upon  them,  and,  if  the  ruling  was  against 
him,  preserve  the  same  on  the  record,  so  we  could  be  ad- 
vised thereof.  It  is  very  possible  that  the  grounds  upon 
which  the  appellant  now  contends  the  motion  should 
have  been  granted  might  have  been  obviated  at  the  trial, 
had  they  been  stated.  We  are  not  advised  from  the 
record  what  reason,  if  any,  was  assigned  in  the  court 
below  why  this  motion  should  have  been  allowed,  nor 
what  question  the  court  actually  did  decide.  We  have 
repeatedly  held  that  error  is  never  presumed,  but  must 
be  made  to  affirmatively  appear,  and,  in  a  case  of  this 
kind,  the  motion  should  direct  the  attention  of  the  court 
and  opposite  counsel  to  the  precise  point  made  and  the 
grounds  thereof." 

3.  The  rule  of  practice  is  universal  that,  under  Sec- 
tion 709,  Rev.  St.  U.  S.,  the  immunity  denied  must  be 
specially  set  up,  at  the  proper  time  and  in  the  proper 
way,  in  the  court  below.  Mr.  Chief  Justice  Waite,  in 
Spies  V.  State  of  Illinois,  123  U.  S.  131  (8  Sup.  Ct.  21), 
in  discussing  this  question,  says :  "To  give  us  jurisdic- 
tion under  Section  709  of  the  Revised  Statutes,  because 
of  the  denial  by  the  state  court  of  any  title,  right,  privi- 
lege, or  immunity  claimed  under  the  constitution  or  any 
treaty  or  statute  of  the  United  States,  it  must  appear  on 
the  record  that  such  title,  right,  privilege,  or  immunity 
was  specially  *set  up  or  claimed'  at  the  proper  time,  in 
the  proper  way.     To  be  reviewable  here,  the  decision 
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must  be  against  the  right  so  set  up  or  claimed.  As  the 
supreme  court  of  the  state  was  reviewing  the  decision  of 
the  trial  court,  it  must  appear  that  the  claim  was  made 
in  that  court,  because  the  supreme  court  was  only  author- 
ized to  review  the  judgment  for  errors  committed  there, 
and  we  can  do  no  more."  To  the  same  eflFect  see  Hoyt 
V.  Shelden,  1  Blacky  518;  Maxwell  v.  Ne^vbold,  59  U.  S. 
(18  How.)  511 ;  Texas  and  Pacific  Ry.  Co,  v.  Southern  Pac. 
Co,  137  U.  S.  48  (11  Sup.  Ct.  10)  ;  Caldwell  v.  Texas, 
137  U.  S.  692  (11  Sup.  Ct.  224) ;  Sayward  v.  Denny,  158 
U.  S.  180  (15  Sup.  Ct.  777) ;  Brown  v.  Massachusetts,  144 
U.  S.  573  (12  Sup.  Ct.  757)  ;  Powell  v.  Brxmswick  County, 
150  U.  S.  433  ( 14  Sup.  Ct.  166)  ;  Du7ican  v.  Missouri, 
152  U.  S.  377  (14  Sup.  Ct.  570)  ;  Miller  v.  Texas,  153  U. 
S.  535  (14  Sup.  Ct.  874)  ;  Moore  v.  Missouri,  159  U.  S. 
673  (16  Sup.  Ct.  179)  ;  Chemical  Nat,  Bank  v.  City  Bank 
of  Portage,  160  U.  S.  646  (16  Sup.  Ct.  417) ;  Dibble  v. 
Bellimjham  Bay  Land  Co,  163  U.  S.  63  (16  Sup.  Ct.  939). 
4.  It  is  also  contended  that  the  trout  were  wholesome 
food,  and  that  as  long  as  they  remained  in  that  condition 
they  could  not  become  subject  to  the  police  power  of  the 
state,  and  tliat  the  act  prohibiting  their  sale  is  tantamount 
to  their  destruction,  and,  if  enforced,  is  a  violation  of  the 
Fourteenth  Amendment  of  the  Constitution  of  the  United 
States,  inasmuch  as  it  would  result  in  depriving  the  de- 
fendant of  his  property  without  due  process  of  law.  The 
statute  permits  the  person  to  have  such  fish  in  his  pos- 
session, to  eat  tliem,  or  give  them  away,  and  hence  it 
does  not  deprive  him  of  his  title,  but  qualifies  or  limits 
the  rights  appurtenant  thereto.  In  Roth  v.  State,  51  Ohio 
St.  209  (46  Am.  St.  Rep.  566,  37  N.  E.  259) ,  it  was  held 
that  an  act  of  the  legislative  assembly  of  Ohio  forbid- 
ding the  sale  of  quail  applied  to  such  game  when  killed 
in  another  state,  and  shipped  into  Ohio,  and  that  said  act 
was  constitutional,  the  court  saying :  ''Everyone  is  pre- 
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sumed  to  know  the  law,  and  persons  who  acquire  such 
property  when  the  statute  is  in  force  take  it  subject  to  its 
provisions."  In  State  v.  Farrell,  23  Mo.  App.  176,  it  was 
held  that  an  act  of  the  legislative  assembly  of  Missouri 
forbidding  the  possession  of  quail  applied  to  such  game 
when  killed  in  another  state,  and  brought  into  Missouri, 
and  that  such  act  did  not  violate  any  provision  of  the  Con- 
stitution of  the  United  States.  To  the  same  effect  see 
Phelps  V.  Racey,  60  N.  Y.  10  (19  Am.  Rep.  140)  ;  State  v. 
Randolph^  1  Mo.  App.  15  ;  State  v.  Judy,  7  Mo.  App.  524. 
5.  The  trout  which  defendant  sold  were  undoubtedly 
wholesome  food,  and  the  prohibition  of  their  sale  by  the 
act  under  consideration  was  evidently  not  predicated  upon 
the  usual  grounds  for  the  exercise  of  police  power ;  for 
their  consumption  as  food  would  not  necessarily  subvert 
the  morals,  impair  the  health,  or  disturb  the  peace  of  so- 
ciety. But  we  do  not  understand  that  a  commodity  must 
possess  any  of  these  properties  to  render  it  subject  to  the 
exercise  of  such  power.  That  the  state,  acting  in  its  sov- 
ereign capacity,  for  the  best  interest  of  all  its  citizens, 
may  prohibit  the  taking  or  sale  of  fiph  within  its  borders, 
is  settled  beyond  controversy.  When  trout  are  caught  in 
another  state,  and  brought  into  and  mingled  with  and 
become  a  part  of  the  mass  of  the  property  of  this  state, 
they  become  subject  to  the  laws  thereof,  and  defendant, 
having  imported  them  with  knowledge  of  the  existence 
of  such  law,  must 'suffer  the  penalties  which  it  prescribes. 
It  follows  that  the  judgment  is  affirmed.     Affirmed. 

Arg^ued  20  Jane ;  decided  31  July,  1889. 
8TANI.EY  V.  liUSB. 

[68Pac.75.] 

Corporations— Fraudulent  Purchask  by  Director.— Defendant,  being  the 
owner  of  the  good  will  and  pert  of  the  plant  of  a  newspaper,  organized  a  corpo- 
ration with  his  fotber,  who  owned  the  rest  of  the  plant,  and  an  employee  to 
whom  he  was  Indebted,  and  secured  control  of  a  rat>jorlty  of  the  stock,  elect- 
ing himself  and  two  Arlends  as  the  board  of  directors.    Thereupon  he  and  his 
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father  made  an  apparent  sale  of  everything  connected  with  the  paper  to  a 
third  person,  and  afterwards,  defendant,  as  agent  of  the  corporation,  purchased 
the  same  property  for  that  organization  at  a  fair  price,  without  disclosing  that 
he  still  had  an  Interest  In  it.  The  other  two  directors  were  entirely  under 
defendant's  control.  Held,  that  the  sale  was  constructively  fraudulent  and 
should  be  set  aside. 

Fraudulent  Purchase  by  Directors.— A  purchase  by  the  directors  of  a  corpo- 
ration, in  its  behalf,  of  property  In  which  they  have  an  interest,  without  dis- 
closing that  fioct,  is  constructively  fraudulent,  at  the  instance  of  a  stockholder, 
regardless  of  the  price  paid  and  its  relation  to  the  true  value  of  the  property. 

Corporations— Position  of  Director.— A  director  sustains  toward  his  corpo- 
ration a  position  of  peculiar  trust,  and,  in  conducting  a  purchase  for  his  corpo- 
ration, he  cannot  ordinarily  take  property  in  which  he  is  personally  interested, 
though,  If  the  holders  of  a  majority  of  the  stock  understand  the  situation  and 
approve  the  proposition,  he  may,  if  the  transaction  is  entirely  &ir:  Jones  v. 
Hale,  32  Or.  465,  distinguished. 

Right  of  Stockholder  to  Avoid  Fraudulent  Contract.— A  stockholder  of 
a  corporation  has  the  right  to  disavow  and  have  annulled  a  purchase  by  the 
directors,  made  on  behalf  of  the  corporation,  of  property  in  which  they  were 
personally  Interested,  where  their  relation  to  the  property  was  not  disclosed 
at  or  before  the  purchase,  notwithstanding  there  was  no  actual  fraud,  and  the 
pricie  was  not  excessive. 

Corporations— Ratification  of  Acts  of  Directors.— Such  a  proceeding 
might  be  ratified  by  the  stockholders,  but  where  no  meeting  of  stockholders 
has  been  called  to  ratify  the  purchase  by  the  directors,  the  fact  that  the  owners 
of  a  majority  of  the  stock  are  known  to  favor  the  action  does  not  amount  to 
such  raUflcation. 

Equitable  EstoppbTi— Suit  to  Set  Aside  Sale,— Where  the  minority  stock- 
holders of  a  corporation  object  to  a  purchase  for  It  by  the  directors  ftoin  the 
time  of  its  consummation,  and  within  reasonable  time  file  a  suit  to  set  It  aside, 
no  ratification  by  estoppel  can  be  inferred. 

Corporations— Void  Contract  by  Directors.— A  purchase  of  property  for  a 
corporation  by  its  directors  Is  voidable  in  ioto  if  any  part  of  It  is  tainted  with 
ftuud,  either  express  or  constructive,  by  reason  of  the  directors*  personal  In- 
terest in  the  property,  and  their  fiillure  to  disclose  it. 

Accounting  by  Directors.- In  a  suit  to  set  aside  a  purchase  by  the  directors 
of  a  corporation  on  the  ground  of  fraud,  the  directors  cannot  be  required  to 
account  for  salaries  received  and  money  expended  in  carrying  on  the  corporate 
business ;  that  can  be  done  only  in  a  suit  to  wind  up  the  aflViirs  of  the  corpora- 
tion. 

From  Coos  :   J.  C.  Fullerton,  Judge. 

Bill  in  equity  by  J.  J.  Stanley  and  others  against  J.  A. 
Luse  and  others.  From  a  decree  setting  aside  a  purchase 
by  defendants,  as  directors  of  the  corporation,  and  calling 
in  defendant's  stock,  defendants  appeal.         Modified. 
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For  appellants  there  were  briefs  over  the  names  of  /. 
W.  Hamilton,  D,  L.  Watson,  D.  L.  Watson,  Jr.,  and  Lewis 
B.  Cox,  with  an  oral  argument  by  Mr.  Cox. 

For  respondents  there  was  a  brief  and  an  oral  argument 
by  Mr.  S.  H.  Hazard. 

Mr.  Chief  Justice  Wolvbrton  delivered  the  opinion. 

The  following  is  a  brief  narrative  of  the  facts  giving 
rise  to  the  present  litigation,  as  disclosed  by  the  evidence: 
Prior  to  1892,  J.  D.  Garfield,  J.  M.  Siglin,  A.  W.  Sefton, 
and  W.  A.  Luse  were  engaged  in  the  publication  of  a  news- 
paper called  the  Sun,  and  constituted  what  was  known 
as  the  Sun  Publishing  Company.  Individual  members 
dropped  out,  one  after  another,  until  W.  A.  Luse  was  left 
as  the  sole  proprietor.  In  May,  1892,  Luse  permitted  his 
son,  J.  A.  Luse,  who  had  theretofore  been  employed  upon 
the  paper,  to  take  charge,  and  thereafter  he  assumed 
the  control  and  management  of  the  same  as  its  publisher 
and  proprietor.  At  first  he  had  the  use  of  a  plant  be- 
longing to  the  Southern  Oregon  Company,  but  shortly 
secured  the  use  of  what  is  known  as  the  ''Minnesota 
Plant,"  then  owned  by  W.  S.  Vanderburg  and  others, 
and  this  he  has  ever  since,  either  by  himself  or  in  the 
name  of  the  Sun  Printing  Company,  continued  to  employ 
in  the  publication  of  the  paper.  He  payed  some  consider- 
ation for  its  use,  but  its  nature  or  amount  is  not  definitely 
shown.  Some  time  prior  to  August,  1894,  the  owners  of 
the  plant,  upon  terms  then  stated,  proposed  to  buy  Luse's 
interest  in  the  concern,  consisting  of  some  furniture, 
office  fixtures,  type,  and  other  materials  used  in  connec- 
tion with  the  business,  which  he  had  meanwhile  acquired 
independently  of  the  plant,  together  with  his  subscription 
list  and  good  will,  accompanying  the  proposition  with  a 
threat  to  take  the  plant  away  from  him.     He  refused  to 
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accede  to  the  terms  proposed,  but  the  negotiations  induced 
thereby  resulted  in  the  purchase  of  the  plant  by  W.  A. 
Luse  on  August  25,  1894.  The  consideration  paid  was 
$1,184.46,  to  raise  which  he  gave  his  note,  secured  by 
mortgage,  to  Flanagan  &  Bennett,  and  J.  A.  Luse  con- 
tinued as  before  in  the  use  of  the  plant.  The  promo- 
ters of  the  Sun  Printing  Company,  the  most  prominent 
among  whom  was  J. A. Luse,  while  soliciting  subscriptions 
to  the  stock  of  the  concern,  represented  that  the  purpose 
of  the  organization  was  to  purcliase  the  Sun  newspaper, 
the  plant,  subscription,  good  will,  etc.,  and  to  continue 
its  publication  by  said  company.  When  suflGicient  stock 
had  been  subscribed  for  the  completion  of  the  organiza- 
tion, a  stockholders'  meeting  was  called  for  January  19, 
1895.  In  the  meantime  the  question  of  displacing  J.  A. 
Luse  as  editor  and  manager  began  to  be  mooted,  and  a 
controversy  arose  for  the  control  of  a  majority  of  the  stock, 
resulting  in  the  success  of  J.  A.  Luse,  and  the  election 
of  himself,  M.  A.  McLeod,  and  Thomas  Howard  as  di- 
rectors. It  was  sought  to  elect  five  directors,  but  this  was 
overruled,  and  the  number  fixed  by  the  stockholders  at 
three. 

The  capital  stock  of  the  corporation  was  fixed  at  $2,000, 
divided  into  two  hundred  shares  of  $10  each  ;  and,  when 
the  stockholders'  meeting  was  finally  held,  the  stock  had 
all  been  subscribed.  J.  A.  Luse  had  subscribed  for  thirty 
shares,  McLeod  for  forty,  and  Howard  twelve.  The  latter 
subscribed  for  ten  of  these  at  the  instance  of  Luse,  who 
agreed  to  pay  for  the  same,  and  take  an  assignment  to 
himself.  S.  C.  Giles,  William  Current,  B.  C.  Lemon- 
oskie,  Wrenshall  Brothers,  John  Yoakam,  J.  C.  Ward, 
and  W.  L.  Walker  subscribed  two  shares  each,  and  J.  N. 
Phillips  five  shares,  with  a  like  understanding.  These, 
together  with  the  shares  subscribed  by  Luse,  McLeod,  and 
Howard,  constituted  a  majority  of  one  of  all  the  stock  in 
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the  concern.  The  directors  organized  by  electing  How- 
ard as  president,  Luse  secretary,  and  McLeod  treasurer. 
Thereafter  some  discussion  arose  among  the  stockholders 
regarding  the  price  which  should  be  paid  for  the  plant, 
materials,  etc.,  and  Luse  represented  to  some  of  them 
that,  before  consummating  the  purchase,  the  directors 
would  call  a  meeting  of  the  stockholders  to  determine 
the  matter.  On  March  13,  1895,  W.  A.  Luse  made  a  pre- 
tended sale  and  transfer  of  the  Minnesota  plant  to  E.G. 
Flanagan  for  the  consideration  of  $1,200,  and  Flanagan 
executed  his  note  for  the  purchase  price ;  and  on  the 
same  day  J.  A.  Luse  made  a  like  pretended  sale  and 
transfer  of  the  furniture,  fixtures,  type,  and  other  ma- 
terials used  in  connection  with  the  publication  of  the  Sun 
newspaper,  and  the  subscription  and  good  will  thereof,  to 
said  Flanagan,  for  the  sum  of  $800,  and  took  his  note 
therefor.  Three  days  thereafter,  Luse  and  McLeod,  act- 
ing as  directors  of  the  Sun  Printing  Company,  resolved 
to  purchase  the  said  plant,  subscription  list,  good  will, 
etc.,  from  Flanagan  for  $2,000 ;  and,  acting  upon  this 
resolution,  J.  A.  Luse  contracted  with  Flanagan  for  the 
purchase  thereof,  who  thereupon  transferred  the  property 
in  question  to  the  Sun  Printing  Company.  Luse  and 
McLeod,  prior  to  this  meeting,  endeavored  to  obtain  the 
attendance  of  Howard,  the  other  director,  but  he  refused 
to  meet  or  act  with  them  in  the  purchase  of  said  property 
without  first  having  the  assent  of  the  stockholders,  duly 
obtained  at  a  meeting  called  for  that  purpose.  Luse  and 
McLeod  thereupon  gave  him  notice  of  the  said  directors' 
meeting,  and,  he  not  appearing,  they  proceeded  to  resolve 
upon  the  purchase  in  his  absence,  and  without  any  meet- 
ing of  the  stockholders  having  been  called  prior  to  the 
action  thus  taken.  McLeod  had  been  in  Luse's  employ 
since  about  May,  1892,  in  connection  with  the  publication 
of  the  Sun,  and  Luse  had  become  indebted  to  him  to  the 
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extent  of  $400,  or  more,  and  had  agreed  to  pay  for  his 
stock  in  the  concern,  and  in  that  way  discharge  said  in- 
debtedness to  the  amount  of  such  stock. 

In  part  payment  of  the  $2,000  consideration,  J.  A. 
Luse  surrendered  the  Flanagan  note  for  $800,  and  Mc- 
Leod,  acting  in  the  capacity  of  treasurer  of  the  board  of 
directors,  drew  a  check  upon  the  bank  for  $600,  which 
was  indorsed  by  Flanagan  &  Bennett  upon  W.  A.  Luse's 
said  note  for  $1,184.46.  A  little  later---on  April  13 — an- 
other check  was  drawn  for  $140,  and  a  like  indorsement 
made  upon  the  note.  Two  other  payments  were  subse- 
quently made  by  Luse— one  on  September  14,  1895,  for 
$88.30,  and  one  October  7,  1895,  for  $50 — and  indorsed 
upon  the  same  note.  These  two  last  amounts  do  not  ap- 
pear to  have  been  paid  out  of  the  fund  acquired  from  sub- 
scriptions to  the  capital  stock.  J.  A.  Luse  testifies  that 
at  the  time  of  the  purchase  he  paid  Flanagan  $1,730  in 
checks  and  orders,  and  gave  him  the  company's  note  for 
$270,  aggregating  $2,000,  the  amount  of  the  considera- 
tion agreed  upon.  There  was  but  $770  in  cash  paid  upon 
the  stock  subscription,  of  which  $740  was  paid  to  Flana- 
gan by  the  treasurer.  The  balance  of  the  $1,730,  or  $990, 
seems  to  have  been  adjusted  with  Flanagan  through  J. 
A.  and  W.  A.  Luse.  This  is  the  equivalent  of  the  stock 
subscribed  by  J.  A.  Luse  and  at  his  instance,  and  Mc- 
Leod's  stock,  all  of  which  was  carried  onto  the  stock 
books  as  paid  up,  when,  as  a  matter  of  fact,  no  cash  pay- 
ments had  been  made  thereon  to  the  company.  All  such 
stock,  except  McLeod's,  was  either  issued  to  J.  A.  Luse 
or  assigned  to  him  after  its  issuance,  so  that  he  claims  to 
be  the  owner  and  holder  of  that  amount  of  paid-up  stock. 
These  shares,  with  two  of  Howard's,  constitute  a  ma- 
jority of  one  of  all  the  stock  of  the  concern.  Thirteen 
shares  of  stock  subscribed  for  by  other  parties  have  never 
been  paid.     The  next  issue  of  the  Sun  after  the  Luses 
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claimed  to  have  sold  to  Flanagan  contained  a  salutatory- 
over  the  name  of  Flanagan,  stating  that  he  had  pur- 
chasd  the  paper,  and  that  thereafter  the  same  would  be 
continued  under  his  management.  J.  A.  Luse,  however, 
admits  that  he  wrote  the  article,  and  in  fact  continued 
in  the  actual  possession  and  management  of  the  paper. 
The  next  issue  contained  Flanagan's  valedictory.  It  is 
further  shown  that  the  $1,200  note  given  by  Flanagan  to 
W.  A.  Luse  has  not  been  entirely  paid  off,  but  that  Flan- 
agan has  it  in  his  possession  and  under  his  control,  to 
prevent  its  getting  into  circulation  against  him ;  also, 
that  the  price  paid  for  the  plant,  good  will,  etc.,  of  the 
Sun  was  fair,  and  not  in  excess  of  its  reasonable  value . 
Under  this  state  of  the  case,  J.  J.  Stanley,  D.  F.  Dean, 
B.  F.  Ross,  W.  W.  Hayes,  and  J.  H.  Schroeder,  who 
claimed  to  be  the  owners  of  forty-eight  shares  of  the  capi- 
tal stock,  fully  paid  up,  in  behalf  of  themselves  and  of 
all  other  stockholders  similarly  situated,  on  July  20, 1895, 
instituted  this  suit  against  J.  A.  Luse,  W.  A.  Luse,  M. 
A.  McLeod,  Thomas  Howard,  E.  G.  Flanagan,  and  the 
Sun  Printing  Company  for  the  purpose  of  setting  aside 
the  sale  made  to  the  Sun  Printing  Company,  as  afore- 
said, declaring  the  same  void,  having  the  stock  of  the 
said  Luse  and  McLeod  called  in  and  canceled,  the  elec- 
tion of  said  directors  annulled,  and  for  such  other  relief 
as  is  proper  and  equitable. 

The  parties  agree  that  the  suit  is,  in  effect,  one  by  the 
corporation,  although  brought  in  behalf  of  certain  stock- 
holders and  all  others  similarly  situated,  and  that  the  re- 
hef  available  is  such  only  as  would  be  proper  if  the  suit 
had  in  reality  been  brought  in  the  name  of  the  corpora- 
tion itself.  Plaintiffs  insist  that  the  purchase  by  J.  A. 
Luse  and  McLeod,  acting  in  the  capacity  of  the  directors 
of  the  Sun  Printing  Company,  was  essentially  a  purchase 
by  trustees  of  themselves ;   hence  it  is  claimed  that  the 
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transaction  was  void  ab  initio,  and  subject  to  be  set  aside 
in  a  court  of  equity  upon  the  suggestion  and  proof  of  the 
fact.  It  is  maintained,  upon  the  other  hand,  that  the 
purchase  was  only  voidable  at  most,  but  susceptible  of 
ratification  by  the  stockholders ;  and  that,  while  there 
has  been  no  ratification  in  fact,  the  majority  is  in  har- 
mony with  the  action  of  the  directors,  and  consequently 
it  is  apparent  that,  if  any  action  had  been  or  should  be 
taken  touching  the  matter  by  the  stockholders,  it  would 
lead  inevitably  to  that  end,  and  that  these  conditions 
must  be  considered  as  the  equivalent  of  an  actual  ratifi- 
cation, and  so  treated.  The  position  of  plaintiffs  is  some- 
what re-enforced  by  the  fact,  as  shown  by  the  evidence, 
that  McLeod  was  acting  essentially  at  the  behest  of  Luse, 
and  was  a  pliant  instrument  in  his  hands  for  the  consum- 
mation of  the  contemplated  negotiations.  McLeod  had 
long  been  in  the  employ  of  Luse,  who  was  much  in  his 
debt,  and  had  agreed  to  pay  for  his  stock,  with  the  under- 
standing that  the  amount  paid  should  be  credited  upon 
such  indebtedness  ;  so  that  the  accomplishment  of  Luse's 
purpose  meant  the  realization  of  his.  In  this  relation- 
ship Luse  became  the  chief  actor,  and  McLeod  the  sub- 
servient agent. 

The  relation  which  a  director  sustains  towards  the  cor- 
poration he  represents  is  well  understood.  His  position 
is  of  a  fiduciary  character,  and  his  relationship  is  that  of 
a  quasi  trustee.  Hence  it  is  sometimes  asserted  that  as 
an  individual  he  cannot  deal  with  the  board  of  directors 
or  trustees  of  which  he  is  a  member  ;  or,  in  other  words, 
he  cannot  deal  in  such  a  capacity  with  the  corporation  of 
which  he  is  a  trustee.  Giving  the  doctrine  its  broadest 
scope,  it  is  said  :  *'A  person  cannot  legally  purchase  on 
his  own  account  tliat  which  his  duty  or  trust  requires 
him  to  sell  on  account  of  another,  nor  purchase  on  ac- 
count of  another  that  which  he  sells  on  his  own  account;" 
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and  '* especially  is  this  the  rule  with  corporate  directors:" 
2  Cook,  Corp.  §  652.  Such  is  undoubtedly  the  necessary 
result  where  a  majority  of  the  directors  have  so  dealt 
with  themselves  as  individuals,  or  wherein  the  acts  of 
such  majority  have  been  controlled  by  the  individual  di- 
rector dealing  with  the  corporation  :  Coleman  v.  Second 
Ave.  R.  R,  Co.  38  N.  Y.  201,  This  does  not  absolutely  pre- 
clude an  interested  director,  however,  from  dealing  or 
contracting  with  his  corporation,  but  only  from  dealing 
in  his  official  or  represeujtative  capacity,  without  special 
authority,  where  his  individual  interests  are  involved. 
Thus,  in  Gambell  v.  Queens  County  Water  Co.  123  N.  Y. 
91  (9  L.R.A.527,  25N.E.201),a  director  was  permitted 
to  contract  with  his  corporation  where  a  majority  of  the 
shareholders,  being  fully  apprised  of  the  nature  of  the 
transaction,  authorized  it.  Aside  from  the  condition  that 
Luse  had  an  interest  in  the  property  which  he  assumed 
to  purchase  for  his  company  in  the  capacity  of  a  director, 
the  transaction  was  one  the  corporation  clearly  had  the 
power  or  authority  to  consummate.  It  was,  therefore,  not 
ultra  vires.  The  price  paid  for  the  plant,  good  will,  etc., 
not  being  disproportionate  to  the  value  of  the  property, 
the  transaction  did  not  constitute  an  actual  fraud  against 
the  corporation  ;  but,  nevertheless,  it  was  such  a  one  that 
the  stockholder  had  the  right  to  disavow  and  have  an- 
nulled upon  the  establishment  of  its  real  character. 

As  is  further  said  by  Mr.  Cook  in  the  section  above 
cited:  "The  fraud  is  not  an  actual  one  if  the  director 
sold  at  a  fair  price,  and  did  not  use  his  position  to  induce 
the  corporation  to  purchase.  Such  a  sale,  however,  is 
always  a  constructive  fraud,  and,  unless  legally  ratified, 
is  voidable  at  the  option  of  any  director  or  stockholder." 
Mr.  Justice  Miller,  in  Twin  Lick  Oil  Co.  v.  Marbury,  91 
U.  S.  587,  says  :    "That  adirector of  a  joint-stock  corpora- 

86  Ob.— 8. 
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tion  occupies  one  of  those  fiduciary  relations  where  his 
dealings  with  the  subject-matter  of  his  trust  or  agency  and 
with  the  beneficiary  or  party  whose  interest  is  confided 
to  his  care  is  viewed  with  jealousy  by  the  courts,  and  may 
be  set  aside  on  slight  grounds,  is  a  doctrine  founded  on 
the  soundest  morality,  and  which  has  received  the  clearest 
recognition  in  this  court  and  others.  *  *  *  The  general 
doctrine,  however,  in  respect  to  contracts  of  this  class,  is 
not  that  they  are  absolutely  void ,  but  that  they  are  voidable 
at  the  election  of  the  party  whose  interest  has  been  so 
represented  by  the  party  claiming  under  it.  We  say  this 
is  the  general  rule,  for  there  may  be  cases  where  such  con- 
tracts would  be  void  ab  initio ;  as,  when  an  agent  to  sell 
buys  of  himself,  and  by  his  power  of  attorney  conveys  to 
himself,  that  which  he  was  authorized  to  sell.  But,  even 
here,  acts  which  amount  to  a  ratification  by  the  principal 
may  validate  the  sale."  In  further  support  of  the  doc- 
trine, see  Gardner  v.  Butler^  30  N.  J.Eq.  702  ;  Stewart  v. 
Lehigh  Valley  R,  R.  Co.  38  N.  J.  Law,  505  ;  Kitchen  v.  St. 
Louis  K.  C.  &  N.  Ry,Co.  69  Mo.  224.  The  learned'  justice 
distinguishes  the  case  thus  suggested  from  that  where  one 
director  among  several  has  loaned  money  to  the  corpora- 
tion when  it  is  needed,  and  the  transaction  is  open,  and 
otherwise  free  from  blame  ;  so  tliat  tlie  authorities  cited 
and  relied  upon,  such  as  Jones  v.  Hale^  32  Or.  465  (52 
Pac.  311),  which  have  relation  to  the  loaning  of  money 
needed  in  its  business  engagements  by  a  director  to  the 
corporation  which  he  represents,  are  not  apt  to  the  pres- 
ent exigency. 

It  is  no  doubt  true,  therefore,  that  a  transaction  of  the 
class  involved  is  susceptible  of  ratification  by  the  stock- 
holders at  a  meeting  called  for  the  purpose,  at  which  the 
directors  whose  private  interests  had  been  subserved 
would  have  a  right  to  participate  as  stockholders  :  Gam- 
ble  V.  Quee7i8  County  Water  Co.  23  N.  Y.  91  (9  L.  R.  A.  527, 
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25  N.  E.  201) ;  Bjorngaard  v.  Goodhue  Connty  Bank,  49 
Minn.  483  (52  N.  W.  48) .  This  rule,  however,  is  not  of 
universal  application,  for  a  condition  might  arise  where 
it  would  be  made  apparent  that  the  majority  of  the  stock- 
holders were  using  their  power  for  the  purpose  of  de- 
frauding the  minority.  In  such  a  case  their  acts  would 
be  subject  to  the  scrutiny  of  a  court  of  equity  at  the  suit 
of  the  minority.  But  there  has  been  no  ratification  here 
by  the  stockholders ;  nor  can  we  agree  with  counsel  in 
the  position  advanced,  that,  because  a  majority  of  the 
stock  is  controlled  by  Luse  and  McLeod,  the  fact  is  in 
itself  equivalent  to  a  ratification:  True,  a  ratification 
by  a  corporation  of  the  act  done  in  its  behalf  may  be 
efiFectually  brought  about  by  conduct  iri  pais,  and  it  is  not 
always  necessary  that  a  formal  vote  or  resolution  of  the 
board  of  directors  or  the  body  of  the  shareholders  be 
taken  to  accomplish  the  purpose.  Such  conduct  may 
consist  either  in  aflBrmative  action  or  in  the  failure  to 
act ;  that  is,  passive  acquiescence :  4  Thompson,  Corp. 
§  5286.  But  this  does  not  meet  the  case.  Affirmative 
action  by  the  body  of  stockholders,  looking  to  the  ap- 
proval of  the  act  of  the  board  of  directors  in  making  the 
purchase,  is  wholly  wanting.  And  what  is  there  in  the 
stockholders'  failure  to  act  indicative  of  such  passive  ac- 
quiescence as  will  imply  ratification  ?  Such  a  ratification 
rests  on  the  principle  of  equitable  estoppel,  the  just  con- 
ception being  that  one  person,  though  innocent,  ought 
not  to  allow  another  innocent  person  to  rest  in  the  be- 
lief that  a  voidable  engagement  is  valid  until  the  latter 
has  changed  his  position.  It  also  rests  on  the  moral 
consideration  that  the  former,  after  allowing  the  hopes 
of  the  latter  to  be  raised  for  a  considerable  length  of  time 
in  respect  of  whatever  benefits  may  accrue  or  may  have 
accrued  from  the  engagement,  ought  not  to  be  allowed  to 
disappoint  those  hopes.    Thus  we  have  the  rationale;  and 
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the  rule  is  that,  where  the  agents  of  a  corporation  exceed 
their  powers,  their  principal,  being  cognizant  of  the  ac- 
tion taken,  must,  as  in  the  case  of  a  natural  person,  dis- 
affirm promptly,  or  at  least  within  a  reasonable  time, 
having  regard  to  the  circumstances  of  each  particular 
case:  4  Thompson,  Corp.  §  5298.  The  minority  of  the 
Sun  Printing  Company  stockholders  have  objected  to  the 
proceedings  from  their  very  inception,  and  soon  thereafter 
to  wit,  on  July  20,  1895,  commenced  this  suit  to  set  aside 
the  alleged  purchase.  The  directors  have  taken  no  steps 
to  bring  about  a  ratification.  Prior  to  their  action,  the 
majority  refused  to  call  a  meeting  of  the  stockholders  to 
obtain  their  sanction  to  the  purchase,  and  they  have  subse- 
quently neglected  to  do  it,  but  have  relied  implicitly  upon 
the  validity  of  the  transaction  as  it  was  consummated  by 
and  through  themselves  only.  There  has  been  no  unrea- 
sonable lapse  of  time  attending  tlie  conditions,  nor  has  any 
one  changed  his  position  in  reliance  thereon;  so  that  all 
the  elements  of  an  equitable  estoppel  by  acquiescence  are 
wanting,  and  it  cannot  now  be  invoked  in  support  of  the 
purchase. 

Bjorngaard  v.  Goodhue  County  Bank,  49  Minn.  483  (52 
N.  W.  48) ,  does  not  reach  this  case.  There  a  meeting  of 
the  stockholders  had  been  called  for  the  especial  purpose 
of  ratifying  an  act  of  the  directors,  and  the  suit  was 
brought  to  enjoin  the  ratification.  The  court  ruled  that 
the  meeting  should  not  be  enjoined,  as  the  stockholders 
could  legally  ratify  the  purchase  attempted  by  the  di- 
rectors, and  should  have  the  opportunity  to  act  in  the 
premises.  Nor  do  any  considerations  of  fairness  help  the 
directors  in  this  instance.  Gilfillan,  C.  J.,  in  the  case 
just  alluded  to,  says  of  such  a  transaction  :  "It  is  voidable 
under  the  rule  that  one  having  authority  from  another  to 
purchase  or  sell  for  him  cannot  purchase  from  nor  sell  to 
himself.     To  do  so  is  in  law  a  fraud.     The  rule  is  abso- 
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lute,  and  the  matter  of  fraud  in  fact  is  immaterial.  The 
party  for  whom  the  purchase  or  sale  is  made  need  not 
allege  nor  prove  fraud  or  injury,  but  may  disaffirm,  with- 
out taking  any  risk.  The  rule  is  inflexible  in  order  to 
prevent  fraud  on  the  part  of  one  holding  a  fiduciary  rela- 
tion, by  making  it  impossible  for  him  to  profit  by  it ;  thus 
removing  temptation  from  his  way." 

We  have  treated  the  case  thus  far  as  though  the  di- 
rectors had  purchased  from  J .  A.  Luse.  W.  A.  Luse,  who 
was  neither  a  director  npr  stockholder,  was  formerly  the 
owner  of  the  Minnesota  plant.  He  had  purchased  it, 
however,  to  secure  its  continued  use  to  his  son,  and  what- 
ever he  did  in  negotiating  the  sale  to  the  Sun  Printing 
Company  was  for  the  benefit  and  at  the  instance  of  the 
son,  so  that  the  son  was  virtually  his  agent,  while  acting 
as  agent  and  director  for  the  corporation  on  the  other 
hand.  Another  feature  of  the  transaction  is  that  the 
purchase  through  the  supposed  agency  of  Flanagan  was  of 
the  plant,  furniture,  fixtures <  subscription  list,  good  will, 
etc.,  as  a  w^hole,  for  the  single  consideration  of  $2,000, 
and  was  treated  as  a  single  transaction  ;  so  that,  if  any 
part  of  it  is  tainted  with  fraud,  either  express  or  con- 
structive, the  whole,  being  incapable  of  severance,  must 
suffer  the  same  fate.  Under  these  conditions  the  rule 
above  ascertained  and  stated  has  application,  so  that  the 
attempted  sale^  as  it  concerns  all  of  the  property,  must 
be  set  aside  and  annulled. 

Two  other  questions  are  involved  in  the  controversy. 
It  is  sought,  in  the  first  place,  to  have  the  stock  of  Luse 
and  McLeod  called  in  and  canceled  ;  and,  in  the  second, 
to  have  the  election  of  the  directors  annulled  and  set  aside. 
There  is  no  evidence  in  the  record  which  indicates  that 
the  subscription  to  the  stock  by  Luse,  McLeod,  and  the 
parties  subscribing  at  the  instance  of  Luse  was  fraudu- 
lent, and  hence  there  has  been  no  case  made  for  canceling 
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any  part  of  the  subscription ;  nor  can  the  election  of  di- 
rectors be  disturbed,  since  the  meeting  at  which  they 
were  elected  seems  to  have  been  regularly  called  and  fairly 
conducted. 

There  was  some  contention  that  Luse  and  McLeod 
should  be  required  to  account  to  the  company  for  their 
salaries  received  for  services  rendered  and  the  moneys 
received  and  expended  in  carrying  on  the  business  of  the 
concern.  But  this  is  not  a  suit  to  wind  up  the  affairs  of 
the  corporation,  and  does  not  present  a  case  for  such  relief. 

The  court  below  having  entered  a  decree  that  the  plain- 
tiffs have  and  recover  of  and  from  the  defendants  J.  A. 
Luse,  McLeod,  and  Howard  the  amount  of  their  subscrip- 
tion, and  that  they  have  a  lien  therefor  upon  the  property 
involved,  we  are  induced,  under  the  foregoing  considera- 
tions, to  modify  such  decree.  The  order  here  will  be 
that  the  sale  of  the  plant,  good  will,  etc.,  by  W.  A.  and 
J.  A.  Luse,  tlirough  E.  G.  Flanagan,  to  the  Sun  Printing 
Company,  be  set  aside  and  annulled;  that  J.  A.  Luse, 
M.  A.  McLeod,  and  W.  A.  Luse  be  required  to  account 
to  the  corporation  for  the  sum  of  $740,  with  legal  interest 
thereon  from  tlie  date  of  the  payment  to  W.  A.  Luse; 
that  the  Sun  Printing  Company  recover  of  and  from  them 
the  amount ;  and  that  the  appellants  recover  their  costs 
and  disbursements  on  the  appeal.  Modified. 

Ai^ucd  '£i  October;  decided  13  November,  1809;  rehearing  denied. 
STATE  r.  MAGERS. 

I  86     g  [58  Pac.  «92.] 

,        ^  1.  WlTNESH— REFRKSHINO    MEMORY— PRODUCTION    0*'   WRITING.— SectlOH   838, 

I  ^    1^  Hill'N  Ann.  IjawM,  providlnjir  ibat  under  cerUiln  circumstances  a  witneRN  may 

rt'ftvHh  his  memory  by  a  memorandum  made  by  himself  or  under  his  direc- 
tion, and  that  the  writing  must  be  produced  for  inspection,  applies  only  where 
a  witncKH  coiiNults  a  writing  while  under  examination. 

2,  Witness— Re  FRESH  I  N«  Memory— Production  of  Writing.— Where  a  wit- 
ness, whether  bc»fore  testifying  or  while  under  examination,  has  referred  lo  a 
writing  to  n»fresh  his  memory,  opposing  counsel  is  not  entitled  to  have  it 
produced  for  inspection  if  the  witness'  recollection  is  thereby  so  revived  that 
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he  is  able  to  state  the  facts  of  his  own  knowledge,  Independently  of  the  writ- 
ing ;  but  if.  after  examining  the  writing,  the  witness  cannot  recall  the  events, 
and  is  dependent  on  the  memorandum,  which  he  believes  states  the  truth, 
the  writing  must  be  produced  and  submitted  for  inspection. 

3.  Striking  Out  Testimony— Request  for  Instruction.— A  refusal  to  strike 

out  a  witness'  testimony  l^ecause  of  his  failure  to  produce  a  writing  with 
which  he  had  ref^reshed  his  recollection  is  not  error,  where  opposing  counsel 
made  no  request  for  the  introduction  of  the  writing. 

4.  Practice— Motion  to  Strike  Out.— A  denial  of  a  motion  to  strike  out  all 

a  witness'  testimony  is  proper  where  a  part  of  the  testimony  is  competent: 
Jennings  v.  Oamer,  80  Or.  344,  approved. 

5.  Remarks  of  Court.— A  true  statement  by  the  court  in  a  criminal  prosecu- 

tion that  there  was  no  evidence  that  the  county  had  offered  any  reward  for 
the  apprehension  of  the  one  guilty  of  the  homicide  is  not  prejudicial  where  it 
is  made  in  response  to  the  district  attorney's  objection  to  the  statement  of 
accused's  attorney,  in  his  argument,  that  certain  detectives,  whose  testimony 
had  been  Introduced,  were  working  to  obtain  a  reward  troia  the  county. 

6.  Failure  of  Defendant  to  Testify— Duty  to  Instruct  Jury.— It  is  not 

incumbent  on  the  court  to  Instruct  the  Jury  that  no  presumption  is  created 
against  the  defendant  by  his  failure  to  testify ;  If  such  a  direction  was  desired 
it  should  have  been  requested. 

7.  New  Trial— Misconduct  of  Juror— Discretion  of  Court.— It  is  the  prov- 

ince of  the  trial  court  to  weigh  and  decide  the  disputed  questions  arising  on  a 
motion  for  a  new  trial  because  of  the  alleged  misconduct  of  a  Juror,  and  its 
decision  will  not  be  reversed  unless  it  is  manifestly  wrong. 

8.  New  Trial— Newly  Discovered  Evidence.— A  new  trial  should  not  be 

granted  on  the  ground  of  alleged  newly  discovered  evidence,  where  accused 
fails  to  show  that  he  did  not  know  of  the  evidence  prior  to  and  during  the 
trial. 

9.  Motions  are  Decided  on  Affidavits.— On  a  motion  for  a  new  trial  the 

court  Is  not  required  to  direct  that  certain  persons  be  brought  before  it  and 
examined  touching  alleged  statements  of  a  Juror,  with  a  view  of  showing  that 
he  was  disqualified  to  sit. 

From  Polk:   George  H.  Burnett,  Judge. 

A  former  conviction  of  W.  G.  Magers  was  reversed  (35 
Or.  520),  and  on  a  second  trial  the  defendant  was  again 
convicted  and  sentenced  to  be  hanged.         Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Wil- 
liam H.  Holmes  and  John  J,  Daly,  with  an  oral  argument 
by  Mr,  Holmes. 

For  the  state  there  was  a  brief  over  the  names  of 
Samuel  L.  Hayden,  District  Attorney,  John  H.  Hall^  and 
Z>.  R.  N.  Blackburri,  Attorney-General,  with  an  oral  argu- 
ment by  3fr.  Blackburn  and  Mr.  Hall, 
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Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

The  defendant  was  tried  for  and  convicted  of  the  crime 
of  murder  in  the  first  degree,  and  brings  this  appeal 
from  the  judgment  which  followed,  relying  upon  several 
grounds  of  error  for  the  reversal  thereof,  which  we  will 
discuss  in  their  order. 

1.  The  first  is  touching  the  action  of  the  court  in  re- 
fusing to  withdraw  from  the  consideration  of  the  jury 
the  testimony  of  one  D.  McLauchlan,  a  witness  for  the 
state,  who  testified,  among  other  things,  in  effect,  that 
he  was  the  Chief  of  Police  of  the  City  of  Portland  ;  that 
he  remembered  the  circumstance  of  the  defendant,  Wil- 
liam G.  Magers,  being  brought  into  his  oflSce  on  the 
twenty-third  of  September,  1898 ;  that  he  had  on  his 
person  $58.60, — ^between  $58  and  $59 ;  that  he  had  a 
mackintosh,  a  pair  of  gloves,  and  a  handkerchief;  that 
the  mackintosh  was  wet,  and  seemed  to  have  been  in 
that  condition  for  some  time ;  that  the  gloves  were  wet 
also,  and  appeared  to  have  been  put  in  the  pocket  wet. 
He  detailed  a  statement  made  to  him  by  Magers  in  the 
presence  of  detectives  John  Cordano  and  H.  P.  Ford,  and 
a  stenographer  named  Fred  Moos,  who  took  it  down  in 
shorthand  at  McLauchlan 's  instance.  On  cross-exami- 
nation he  answered  interrogatories  as  follows:  ''Q.  Have 
you  related  the  entire  conversation  which  you  had,  giving 
the  substance  of  the  questions  and  answers, — all  ques- 
tions and  answers?  A.  Well,  I  don't  know.  Might  have 
forgotten  some  of  them.  Q.  The  stenographer  was  sup- 
posed to  write  down  everything  you  said,  as  well  as  all 
that  Mr.  Cordano,  Ford,  and  defendant  said?  A.  Well, 
some  of  the  defendant's  answers  were  pretty  low.  Don't 
suppose  he  got  them  all.  Q.  Did  you  ever  see  the  notes 
of  the  stenographer?  A.  Yes,  sir.  Q.  Could  you  read 
them?  A.  Well,  no;  could  not  read  them.  After  they 
were  extended,  I  could  read  them.     Q.  Is  it  not  a  fact 
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that  you  have  refreshed  your  memoiy  from  those  notes? 
A.  Yes,  I  did.  Q.  You  are  testifying  in  part  from  memory 
and  partly  from  refreshing  your  memory  from  the  type- 
written notes  of  the  stenographer?  A.  Yes,  I  presume  I 
am.  Don't  know  just  how  much.  Q.  You  went  to  them 
for  the  purpose  of  refreshing  your  memory?  A.  Yes,  sir. 
Q.  Have  you  those  notes  with  you?  A.  No;  I  wasn't 
told  to  bring  them.  Q.  You  have  the  shorthand  notes? 
A.  No,  sir.  I  never  had  them.  Q.  Where  is  the  ste- 
nographer? A.  In  Alaska  now.  Q.  Without  the  notes, 
or  the  typewritten  copy  of  the  notes,  rather,  which  you 
had  in  your  possession,  which  you  read,  you  would  not 
undertake  to  testify  to  all  the  facts  as  clearly  as  you  have? 
A.  I  might  not  have  the  story  as  well  connected,  but 
I  think  I  would  remember  most  of  the  facts.  Q.  You 
haven't  been  called  upon  to  tax  your  mind  for  the  recol- 
lection of  the  facts  to  that  extent  that  you  might  have 
done  or  would  have  done  had  you  not  had  the  notes? 
A.  I  presume  the  notes  helped  me  some.  Q.  You  haven't 
depended  upon  your  memory  as  to  what  occurred  to  that 
extent  had  you  not  been  supplied  with  notes?  A.  Well, 
I  don't  know  if  I  would  say  that.  I  think  the  notes 
were  of  some  assistance  to  me  in  refreshing  my  memory. 
Q.  Is  it  not  a  fact  that  you  would  have  paid  more  atten- 
tion to  it,  and  taxed  your  mind  or  memory  with  the 
recollection  of  what  occurred,  more  than  you  have  done 
on  account  of  knowing  it  had  been  written  down?  A.  I 
might  have  done  so  ;   yes,  sir." 

At  the  close  of  the  examination  of  the  witness,  counsel 
for  defendant  moved  the  court  to  direct  the  jury  not  to 
consider  his  evidence,  upon  the  grounds  that  it  appeared 
the  witness'  recollection  was  supported  in  part  by  the 
notes  taken  by  the  stenographer  ;  that  he  had  refreshed 
his  memory  by  reference  thereto  before  coming  on  the 
stand  to  testify ;    and  that  he  had  neither  produced  the 
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original  notes  nor  the  extended  copy  thereof  in  court,  so 
that  defendant  could  cross-examine  him  touching  them . 
The  court  denied  the  motion,  and  error  is  assigned  be- 
cause of  its  ruling  in  that  regard.  Section  836,  Hill's 
Ann.  Laws,  provides  that  '*a  witness  is  allowed  to  re- 
fresh his  memory  respecting  a  fact  by  anything  written 
by  himself  or  under  his  direction  at  the  time  when  the 
fact  occurred,  or  immediately  thereafter,  or  at  any  other 
time  when  the  fact  was  fresh  in  his  memory,  and  he 
knew  that  the  same  was  correctly  stated  in  the  writing. 
But  in  either  case  the  writing  must  be  produced,  and 
may  be  inspected  by  the  adverse  party,  who  may,  if  he 
choose,  cross-examine  the  witness  concerning  it,  and  may 
read  it  to  the  jury.  So,  also,  a  witness  may  testify  from 
such  a  writing,  though  he  retain  no  recollection  of  the 
particular  fact ;  but  such  evidence  shall  be  received  with 
caution."  It  is  contended  that  under  this  statute  Mc- 
Lauchlan  should  have  been  required  to  produce  either 
the  shorthand  notes  or  the  extended  copy  in  court,  so 
that  the  defendant  could  have  had  the  benefit  of  cross- 
examination  touching  them  ;  otherwise,  that  his  testi- 
mony should  have  been  taken  from  the  consideration  of 
the  jury.  It  will  be  observed  that  while  upon  the  stand 
he  was  able  to  state  from  his  own  recollection  what 
occurred,  and  to  detail  the  statement  of  the  defendant 
without  reference  to  the  stenographer's  notes.  In  such 
a  case  the  testimony  of  the  witness  is  the  substantive 
evidence,  and  not  the  stenographic  notes,  which  could 
not  properly  go  to  the  jury  in  that  capacity.  It  was  not 
a  question  of  the  relevancy  or  competency  of  the  notes 
themselves  as  evidence,  but  a  question,  under  the  statute, 
whether  the  defendant,  within  the  meaning  of  the  section 
referred  to,  was  entitled  to  have  the  notes  produced  in 
court,  so  that  he  could  inspect  them,  and  thereby  be 
enabled  to  cross-examine  the  witness  concerning  them. 
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Under  the  common-law  rule  there  are  three  classes  of 
cases  in  which  a  witness  is  allowed  to  refresh  his  memory 
by  means  of  written  memoranda  :  (1)  Where  the  writing 
serves  only  to  revive  or  assist  the  memory,  and  to  bring 
to  mind  a  recollection  of  the  facts  ;  (2)  where  the  witness 
may  recall  having  seen  the  writing  before,  and,  though 
he  has  no  independent  recollection  of  the  facts  mentioned 
in  it,  yet  remembers  that  at  the  time  he  saw  it  he  knew 
the  statements  therein  contained  to  be  correct ;  and  (3) 
where  it  brings  neither  any  recollection  of  the  facts  men- 
tioned in  it,  nor  any  recollection  of  the  writing  itself,  but 
which  enables  him  (the  witness)  to  swear  to  a  particular 
fact  from  the  conviction  of  his  mind  on  seeing  a  writing 
which  he  knows  to  be  genuine  :  2  Phillips,  Ev.  p.  916. 
In  elucidating  the  case  before  us,  it  is  necessary  to  keep 
in  view  the  first  and  second  classes  only,  and  we  may, 
therefore,  eliminate  further  reference  to  the  third,  except 
as  it  may  be  convenient  incidentally.  Mr.  Phillips  says  : 
"In  the  first  class  of  cases,  where  the  memory  of  a  wit- 
ness has  been  revived  by  the  previous  inspection  of  a 
writing,  it  is  not  necessary,  as  a  condition  of  the  admis- 
sion of  his  oral  testimony,  that  the  writing  should  be 
produced  in  court.  The  case  seems  to  differ  only  in  de- 
gree from  many  others  in  which  memory  is  revived  by 
reference  in  the  mind  of  a  witness  to  any  circumstance 
to  which  his  attention  may  have  been  drawn  with  a  pe- 
culiar degree  of  force.  The  absence,  however,  of  the 
writing  might  afford  matter  of  observation.  If  it  is  pro- 
duced, the  counsel  for  the  other  party  has  a  right  to  see 
it,  and  cross-examine  from  it.  Where  writing  has  not 
the  effect  of  reviving  the  witness'  memory  (as  in  the  two 
last  classes  of  cases  above  mentioned),  but  yet  enables 
him  to  speak  positively  to  a  fact,  so  that  his  testimony 
depends  upon  his  inference  from  the  writing,  the  writing 
must  be  produced,  and  his  testimony  is  admissible  as 
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proof  of  the  fact."  Mr.  Greenleaf  states- the  rule,  both 
as  to  when  writings  may  be  used  to  assist  the  memory 
and  when  they  shall  or  shall  not  be  produced  in  court,  as 
follows:  *'(1)  Where  the  writing  is  used  only  for  the 
purpose  of  assisting  the  memory  of  the  witness.  In  this 
case  it  does  not  seem  necessary  that  the  writing  should 
be  produced  in  court,  though  its  absence  may  afford 
matter  of  observation  to  the  jury  ;  for  the  witness  at  last 
testifies  from  his  own  recollection.  (2)  Where  the  witness 
recollects  having  seen  the  writing  before,  and,  though  he 
has  now  no  independent  recollection  of  the  facts  men- 
tioned in  it,  yet  he  remembers  that  at  the  time  he  saw  it 
he  knew  the  contents  to  be  correct.  In  this  case  the 
writing  itself  must  be  produced  in  court,  in  order  that 
the  other  party  may  cross-examine  ;  not  that  such  writ- 
ing is  thereby  made  evidence  of  itself,  but  that  the  other 
party  may  have  the  benefit  of  the  witness'  refreshing  his 
memory  by  every  part :"     Greenleaf,  Ev.  §  437. 

RowELL,  J.,  in  Davis  v.  Field,  56  Vt.  426,  states  the  rule, 
confining  it  to  the  two  first  classes.  He  says  :  ''There 
seems  to  be  two  classes  of  cases  on  this  subject :  (1) 
Where  the  witness,  by  referring  to  the  memorandum,  has 
his  memory  quickened  and  refreshed  thereby,  so  that  he 
is  enabled  to  swear  to  an  actual  recollection.  (2)  Where 
the  witness,  after  referring  to  the  memorandum,  under- 
takes to  swear  to  the  fact,  yet  not  because  he  remembers 
it,  but  because  of  his  confidence  in  the  correctness  of  the 
memorandum.  In  both  cases  the  oath  of  the  witness  is 
the  primary,  substantive  evidence  relied  upon ;  in  the 
former,  the  oath  being  grounded  on  actual  recollection, 
and  in  the  latter  on  the  faith  reposed  in  the  verity  of  the 
memorandum,  in  which  case,  in  order  to  judge  of  the 
credibility  of  the  oath  and  the  reliance  to  be  placed  upon 
the  testimony  of  the  witness,  the  memorandum  must  be 
original  and  contemporary,  and  produced  in  court.    The 
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testimony  objected  to  comes  within  the  latter  class." 
It  is  only  in  the  latter  of  the  two  classes  of  cases  de- 
noted in  this  case  that  the  memorandum  is  required  to 
be  produced  in  court.  Under  the  first  class — that  is, 
where  witness  is  enabled  to  testify  touching  the  fact  inde- 
pendently of  the  memorandum — it  is  not  necessary  that 
he  produce  the  same  in  court.  The  rule  is  concisely 
stated  in  the  first  of  the  head  notes  in  Peck  v.  Lake^  3 
Lans.  136,  as  follows  :  "If  a  witness  can  testify  to  facts 
absolutely  from  his  recollection,  he  need  not,  it  seems, 
necessarily  produce  in  court  a  memorandum  by  which 
his  memory,  in  respect  to  the  facts,  has  been  revived." 
In  support  of  this  rule,  the  learned  judge  who  wrote  the 
opinion  quotes  from  Phillips  on  Evidence.  And  again, 
in  Tibbetts  v.  Sternberg,  66  Barb.  201,  Mullin,  J.,  says: 
"It  is  the  right  of  the  party  to  inspect  a  memorandum 
used  by  a  witness  while  testifying,  whether  he  reads  its 
contents,  or  only  uses  it  to  refresh  his  recollection.  The 
witness  has  no  right  to  use  a  memorandum  in  either  way 
unless  made  by  himself ;  and,  if  the  witness  cannot  be 
compelled  to  produce  it,  he  might  use  documents  made 
for  him  by  the  party  calling  him,  of  the  accuracy  of 
which  he  knows  nothing.  Such  a  practice,  if  tolerated, 
would  lead  to  the  greatest  abuses.  Before  the  witness 
can  be  required  to  produce  a  paper,  however,  it  must 
appear  that  he  is  using  it  as,  or  in  aid  of,  his  testimony. 
No  lawyer  would  claim  to  be  entitled  to  an  inspection  of 
every  paper  the  witness  might  have  in  his  custody,  or 
even  in  his  hand,  while  giving  evidence."  Mr.  Bradner, 
in  his  work  on  Evidence  (p.  308),  says  :  "A  witness  who 
has  drawn  up  a  written  narrative  of  a  matter  or  transac- 
tion may  in  many  cases  use  it,  while  under  examination, 
as  a  script  to  refresh  his  memory.  In  cases  requiring 
many  details  of  duty,  quantity,  etc.,  it  is  proper  to  allow 
a  witness  to  consult,  but  not  to  read  from,  memoranda 
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made  by  him  of  facts  within  his  own  knoweledge,  to 
which  he  cannot  speak  in  sufficient  detail  without  such 
aid,  although  the  memoranda  were  made  in  preparation 
for  the  trial — that  is  to  say,  a  witness  may  use  a  memo- 
randa or  any  book  or  paper  to  refresh  his  memory  if  he 
can  afterwards  swear  to  the  fact  from  recollection  ;  but, 
if  he  cannot  so  swear,  otherwise  than  as  finding  it  in  the 
book,  then  it  must  be  produced."  Many  authorities  may 
be  found  to  the  same  effect,  and  it  is  unnecessary  to  quote 
further  from  them.  See  Bonnett  v.  Glaftfeldt,  120  111.  166 
(11  N.  E.  250) ;  State  v.  Bacon,  41  Vt.  526  (98  Am.  Dec. 
616,  and  monographic  note);  State  v.  Collins,  15  S.  C. 
373  (40  Am.  Rep.  697) ;  State  v.  Baldwin,  36  Kan.  1,  15 
(12  Pac.  318) ;  Peck  v.  Valentine,  94  N.  Y.  569  ;  State  v. 
Cheek,  35  N.  C.  (13  Ired.)  114 ;    2  Taylor,  Ev.  §  1413. 

But  when  the  witness  uses  the  paper  or  memorandum 
while  on  the  witness  stand  to  refresh  his  memory,  the 
opposite  party  is  entitled  to  see  it,  and  to  cross-examine 
touching  it,  if  he  so  desires.  In  Chute  v.  State,  19  Minn. 
271,  278,  a  case  wherein  the  writing  was  handed  the 
witness  while  undergoing  examination,  which  was  in- 
spected for  the  purpose  of  refreshing  his  memory,  it 
was  said  by  Berry,  J.,  that  ''if  it  was  important  for  the 
prosecution  that  the  witness  should  be  permitted  to  ex- 
amine, why  was  it  not  equally  important  for  the  de- 
fense to  ascertain  by  its  inspection,  as  well  as  otherwise, 
whether  its  examination  was  really  calculated  fairly  to 
subserve  the  purpose  for  which  it  was  offered  to  the 
witness?"  So,  in  Duncan  v.  Seeley,  34  Mich.  369,  the 
witness,  having  looked  at  a  paper  while  on  the  stand, 
professed  that  it  had  refreshed  his  memory,  but  refused 
to  produce  it,  and  it  was  held  error  for  the  court  to 
refuse  to  require  its  production.  Mr.  Underbill  says  : 
'*A  witness  generally  will  be  permitted  to  speak  of  those 
facts  only  which  are  within  his  personal  knowledge  and 
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recollection.  He  may  aid  or  refresh  his  memory,  if  it  is 
weak  or  at  fault,  by  consulting  on  the  witness  stand  a 
writing  or  memorandum,  whether  made  by  himself  or 
another  person,  if,  after  examining  it,  and  because  of 
what  he  has  read  therein,  he  is  able  to  testify  of  his  own 
recollection  thus  renewed  and  revived.  The  memoran- 
dum is  not  generally,  nor  need  it  ever  be,  competent 
evidence.  Hence  the  question  of  its  relevancy  or  ma- 
teriality should  not  be  considered.  Nor  need  it  be  read 
as  evidence  to  the  jury,  though  it  seems  that  they  may 
examine  it  to  see  if  the  recollection  of  the  witness  could 
have  been  refreshed:"  Underbill,  Cr.  Ev.  §  217.  Mr. 
Wharton  says  :  '*The  opposing  party  is  not  entitled  to 
inspect  a  paper  put  into  the  witness'  hands  to  refresh 
his  memory,  but  which  fails  to  have  that  effect.  But 
where  the  witness  depends  upon  the  writing  for  the  re- 
vival of  his  recollection,  the  opposing  party  is  entitled 
to  see  the  paper,  and  to  cross-examine  on  the  same:" 
Wharton,  Ev.  §  525.  See,  also,  McKivitt  v.  Cone,  30 
Iowa,  455 ;  Howard  v.  McDonough,  77  N.  Y.  592.  The 
very  essence  of  the  rule,  comprehending  both  phases  of 
the  question  as  we  have  treated  it,  is  laid  down  in  terse 
statement  in  8  Enc.  PI.  &  Prac.  pp.  142,  143.  We  quote: 
*' Witnesses  frequently  refresh  their  memories,  before 
going  into  court,  by  referring  to  papers  in  their  posses- 
sion, which  they  do  not  take  with  them  to  trial ;  and 
where  they  rely  on  their  recollection  of  the  facts  it  is 
not  essential  that  the  memoranda  be  produced  in  court. 
But  if  the  papers  are  in  court,  and  the  witness  makes 
use  of  them  while  giving  his  testimony,  counsel  for  the 
opposing  party  has  a  right  to  inspect  them  for  the  pur- 
poses of  cross-examination.  And,  as  we  have  seen, 
where  the  witness  does  not  rely  wholly  on  his  memory, 
but  rests  his  testimony  in  part  upon  the  certainty  that 
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his  memorandum  is  correct,  he  must  produce  the  origi- 
nal paper  for  inspection  by  the  counsel  for  the  other 
side." 

2.  Now,  the  evident  purpose  of  the  statute  is  to  regu- 
late the  production  of  the  writing  or  memorandum  by 
the  witness  when  he  is  consulting  or  using  it  while  upon 
the  stand  and  undergoing  examination,  and  not  to  re- 
quire its  production  in  court  when  not  so  used.  We 
must,  therefore,  look  to  the  law  as  it  stood  prior  to  the 
statute  for  regulation  respecting  the  production  in  court 
of  a  memorandum  otherwise  used  to  refresh  the  memory 
of  the  witness.  Where  a  memorandum  has  been  pro- 
duced in  court,  competent  for  use,  and  is  used  by  the 
witness  for  the  purpose  of  refreshing  his  memory,  the 
opposite  party  may  not  only  cross-examine  concerning 
it,  but  may  read  it  to  the  jury,  whether  it  is  otherwise 
entitled  to  admission  as  substantive  evidence  of  the  fact 
about  which  it  speaks  or  not.  In  the  case  at  bar,  the 
witness  McLauchlan  had  refreshed  his  memory  by  refer- 
ence to  the  extended  shorthand  notes  while  out  of  court, 
and  before  going  upon  the  stand.  How  long  previously 
it  does  not  appear.  After  so  refreshing  his  memory,  he 
was  able  to  testify  to  the  facts  to  which  the  notes  related 
from  independent  recollection ;  that  is  to  say,  all  the 
facts  were  so  revived  in  his  mind  that  he  was  qualified 
and  capacitated  to  testify  to  them  from  his  own  knowl- 
edge and  recollection,  independently  of  the  notes.  The 
case  falls  clearly  within  the  first  class  designated  by  the 
authorities,  and,  the  witness  not  having  referred  to  or 
used  the  notes  while  undergoing  examination,  for  the 
purpose  of  refreshing  his  memory,  the  defendant  had  no 
right  to  their  production  in  court.  It  would  have  been 
otherwise  if  the  witness,  after  refreshing  his  memory, 
could  not  have  spoken  from  independent  recollection, 
but  could  only  testify  that  he  knew  the  facts  at  the  time 
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they  were  written  down,  that  they  were  written  cor- 
rectly, that  he  could  not  recall  them,  but  that  he  knew 
them  to  be  true  as  stated  in  the  memorandum.  Such  a 
case  would  fall  under  the  second  class,  and  the  defendant 
would  then  be  entitled  to  the  privilege  of  having  the 
notes  in  court  for  his  inspection.  Such  is  the  doctrine 
of  Howard  v.  Camfield,  1  Jur.  71,  Stanwood  v.  McLellan, 
48  Me.  275,  and  other  cases  relied  upon  by  counsel  for 
appellant.  The  case  as  now  presented  differs  only  from 
the  case  when  it  was  here  before  and  that  of  State  v. 
MoraUy  15  Or.  262  (14  Pac.  419),  in  that  it  now  appears 
the  statement  of  defendant  was  reduced  to  writing  under 
the  direction  of  the  witness.  But  the  rule  requiring  the 
production  of  the  memorandum  in  court  is  not  appli- 
cable to  the  facts  in  either  case.  The  court  below  was 
not  in  error,  therefore,  in  denying  the  defendant's  motion 
to  take  the  testimony  of  the  witness  McLauchlan  from 
the  jury. 

3.  Aside  from  the  foregoing  reasons,  the  ^potion  was 
properly  denied  upon  two  other  grounds :  (1)  The  de- 
fendant did  not  request  the  witness,  nor  the  court  to 
require  the  witness,  to  produce  the  stenographer's  notes, 
or  the  extended  copy  thereof,  in  court,  for  the  purpose 
of  affording  him  the  opportunity  of  cross-examining 
touching  them.  He  simply  moved  that  the  testimony  of 
the  witness  be  taken  from  the  consideration  of  the  jury, 
because  it  appeared  he  did  not  have  the  notes  in  court 
with  him.  It  may  have  been,  for  aught  that  appears,  if 
the  request  had  been  made  they  could  have  been  pro- 
duced, and  the  defendant  had  the  benefit  of  them  for  the 
purpose  of  cross-examination  ;  but,  not  having  made 
the  request,  he  has  waived  any  right  he  may  have  had 
to  have  the  notes  in  court :  Adae  v.  Zangs,  41  Iowa,  536  ; 
Wemwag  v.  Chicago  &  A.  Ry.  Co.  20  Mo.  App.  473. 

86  Ob.— 4. 


50  State  v.  Mageks.  [36  Or. 

4.  A  further  reason  is  (2)  that  the  motion  included 
evidence  which  was  pertinent  and  proper  to  have  gone 
to  the  jury  in  any  event,  and  had  no  relation  to  the  state- 
ment made  by  the  defendant,  and  taken  down  by  the 
stenographer.  In  such  a  case,  where  it  is  sought  to  take 
away  competent  testimony  along  with  that  which  is  sup- 
posed to  be  incompetent,  it  is  proper  to  deny  the  motion* 
as  to  the  whole  :  Jernmigs  v.  Garner,  30  Or.  344  (48 
Pac.  177). 

The  state  introduced  evidence  tending  to  show  that 
prior  to  the  homicide  the  defendant  had  little  or  no 
money  ;  that  on  the  next  day  tliereafter  he  went  to  Port- 
land with  two  girls,  with  whom  he  and  one  Frank  Chal- 
ifou  had  been  keeping  company  ;  that  defendant  and  the 
girls  stopped  at  the  same  hotel,  defendant  paying  the 
board  and  lodging  for  all ;  that  after  a  few  days  he  visited 
Marion  County,  but  returned  the  next  day,  in  company 
with  Chalifou  ;  that  Chalifou  and  he  stopped  at  the  same 
hotel  again  where  the  girls  were  staying,  and  at  various 
times  during  their  stay  in  Portland  they  all  attended 
places  of  amusement,  and  that  defendant  paid  the  ex- 
penses of  admission.  Chalifou,  being  called  as  a  witness, 
was  permitted  to  testify,  over  the  objection  of  defendant, 
that  they  (the  defendant,  the  two  girls,  and  himself) 
went  out  to  Exhibition  Hall,  or  some  place  out  there, 
stayed  until  12  o'clock  at  night,  stopped  at  another  place 
in  town  and  got  a  couple  of  drinks,  and  then  went  back 
to  the  hotel  at  1  o'clock.  It  is  now  argued  that  this  evi- 
dence was  prejudicial  to  the  defendant ;  but  it  cannot  be 
so  considered,  as  it  was  cumulative,  merely,  of  what  had 
been  previously  introduced  in  the  attempt  of  the  prose- 
cution to  trace  the  whereabouts  of  the  defendant,  and 
show  his  lavish  and  reckless  expenditure  of  money. 

5.  While  one  of  the  counsel  for  defendant  was  en- 
gaged in  his  closing  argument  to  the  jury,  he  asseverated 
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that  certain  detectives  whose  evidence  had  been  intro- 
duced were  working  to  obtain  a  reward  from  the  county 
for  their  services,  whereupon  the  district  attorney  inter- 
posed an  objection  to  the  counsel  making  such  a  state- 
ment to  the  jury,  as  no  evidence  had  gone  in  touching 
the  reward.  In  passing  upon  the  objection,  the  court 
said  that  some  questions  had  been  asked  about  a  reward, 
but  there  was  no  testimony  that  the  county  had  oflFered 
a  reward  ;  to  which  an  exception  was  taken,  and  this  is 
assigned  as  error.  The  fact  as  stated  by  the  court  was 
true  in  every  sense,  and  it  could  not  have  prejudiced  the 
defendant  in  any  particular. 

At  the  trial  the  defendant  requested  certain  instruc- 
tions to  be  given  to  the  jury,  which  were  not  given  in  the 
form  they  were  presented  to  the  court,  and  the  refusal  to 
so  submit  them  constitutes  another  assignment  of  error. 
As  it  respects  this  assignment  it  is  sufficient  to  say  that 
the  instructions  given  by  the  court  cover  substantially 
those  requested.  They  are  more  concise  and  clear,  and 
more  likely l/O  have  been  understood  by  the  jury;  and 
hence  there  was  no  error  in  refusing  the  instructions  re- 
quested. 

6.  The  defendant  did  not  take  the  witness  stand  in 
his  own  behalf,  and  the  court,  in  its  instructions  to  the 
jury,  did  not  explain  to  them  that  the  fact  of  the  defend- 
ant's remaining  silent  should  not  create  any  presumption 
against  him.  After  the  jury  had  retired  to  consider  their 
verdict,  defendant's  counsel  called  the  court's  attention 
to  its  failure  to  make  such  explanation  in  langauge  as 
follows  :  *^'I  think  it  would  be  the  duty  of  the  court,  in  a 
case  of  this  kind,  to  instruct  the  jury  of  its  own  motion 
that  the  fact  of  the  defendant  not  testifying  in  his  own 
behalf  should  not  be  taken  as  a  circumstance  against 
him."  The  counsel,  however,  did  not  request  the  court 
to  recall  the  jury,  and  so  instruct  them.    It  is  now  urged 
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that  the  court  erred  in  omitting  the  explanation.  It  was 
not  a  duty  devolving  upon  the  court  upon  its  own  motion 
to  make  the  explanation  to  the  jury,  and,  the  defendant 
not  having  requested  it,  the  failure  to  give  it  was  not 
error  of  which  the  defendant  can  now  complain  :  Metz  v. 
State,  46  Neb.  547  (65  N.  W.  190);  People  v.  Flynn,  73 
Cal.  511,  513  (15  Pac.  102);  Matthews  v.  People,  6  Colo. 
App.  456  (41  Pac.  839);  Grubb  v.  State,  117  Ind.  277  (20 
N.  E.  257,  725). 

7.  The  jury  returned  their  verdict  on  May  27,  1899, 
and,  on  June  2  following,  the  defendant  filed  a  motion 
for  a  new  trial,  based  upon  two  grounds,  viz.:  (1)  Mis- 
conduct of  one  of  the  jurors ;  and  (2)  newly -discovered 
evidence  material  to  the  defense.  Another  basis  con- 
sisted of  alleged  errors  occurring  at  the  trial,  but  these 
have  been  passed  upon.  Upon  the  first  ground  it  is 
shown  by  the  affidavit  of  J.  D.  Kent  that  the  juror  J. 
W.  Mitchell,  on  the  day  after  the  rendition  of  the  ver- 
dict, when  it  was  suggested  to  him  that  under  the  law 
all  doubts  should  be  resolved  in  favor  of  tile  person  ac- 
cused, made  reply  as  follows:  *'No,  sir;  every  man 
acts  upon  his  own  judgment,"  that  John  Boyer,  Henry 
Boyer,  and  others  were  present,  and  heard  the  conver- 
sation. It  was  further  shown  by  the  affidavit  of  Mary 
Mcintosh  and  Lulu  Mcintosh  that  Mrs.  C.  P.  Mitchell, 
the  wife  of  the  juror,  had,  on  May  24,  1899,  told  them 
that  she  had  dreamed  of  Magers  being  hung,  and  that 
her  husband  had  participated  in  it ;  that  she  had  asked 
him  the  day  after  the  dream,  and  after  he  had  been  sum- 
moned as  a  juror,  whether  he  would  do  such  a  thing, 
and  he  had  replied  to  her  that  he  did  not  want  to  go  as 
a  juror  if  he  did  not  have  to,  but,  if  he  did,  that  was 
what  he  would  do.  Counter  affidavits  of  John  Boyer, 
J.  W.  Mitchell,  the  juror,  and  C.  P.  Mitchell,  his  wife, 
were  filed  in  refutation  of  the  statements  of  Kent  and 
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the  Mclntoshes.  The  first  two  deposed  that  the  only 
statement  the  juror  made  to  Kent  was,  in  effect,  that, 
after  hearing  the  evidence,  there  was  not  any  doubt  as 
to  the  guilt  of  the  defendant ;  that  his  guilt  was  proven 
beyond  a  reasonable  doubt;  and  that  it  was  not  true 
that  he  used  the  language,  and  in  the  sense,  attributed 
to  him  by  Kent.  Mitchell  further  deposed  that  he  went 
into  the  jury  box  unprejudiced ;  that  in  the  considera- 
tion of  the  case  he  arrived  at  the  conclusion  of  the  de- 
fendant's guilt  solely  from  the  evidence  produced  at  the 
trial,  uninfluenced  by  anything  that  had  theretofore  been 
communicated  to  him  touching  the  case.  Mrs.  Mitchell 
denied  emphatically  the  statements  attributed  to  her  by 
the  Mcintosh  women.  She  says  it  was  true  she  had  a 
conversation  with  them,  in  which  she  spoke  of  having 
dreamed  of  seeing  Magers  hung,  but  that  she  did  not 
tell  them  that  Mr.  Mitchell  had  made  any  statement  to 
her  concerning  the  matter,  nor  was  it  true  that  Mitchell 
ever  told  her  that  he  did  not  want  to  go  as  a  juror,  but 
that,  if  he  did,  that  was  what  he  would  do, — meaning 
that  he  would  hang  the  defendant, — and  that  -he  never 
at  any  time  had  such  a  conversation  with  her.  This  is, 
in  substance,  the  case  presented  upon  the  first  ground 
assigned.  It  is  claimed  on  the  part  of  the  state  that  a 
motion  for  a  new  trial,  based  upon  evidence  dehors  the 
record,  is  not  reviewable  by  this  court.  But,  however 
that  may  be,  the  court  exercised  at  least  a  judicial  discre- 
tion in  passing  upon  the  question  of  fact  thus  presented, 
and  it  could  only  be  for  an  abuse  of  that  discretion  that 
its  findings  would  be  disturbed  on  appeal.  It  is  very 
clear  that  the  court  below  found  in  harmony  with  the 
most  reasonable  deduction  susceptible  from  the  conflict- 
ing statements  of  the  opposing  deponents,  and  hence  the 
new  trial,  based  upon  the  first  ground,  was  properly  re- 
fused. 
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8.  As  it  regards  the  second  ground,  but  little  need  be 
said.  There  was  no  showing  that  the  supposed  newly- 
discovered  evidence  was  not  known  to  the  defendant 
prior  to  and  during  the  time  of  the  trial.  Such  a  show- 
ing is  essential,  and  without  it  a  new  trial  should  never 
be  granted. 

9.  During  the  pendency  of  the  motion  for  a  new  trial, 
it  was  sought  to  have  the  court  direct  that  certain  indi- 
viduals be  brought  before.it,  and  examined  under  oath 
touching  any  statements  that  the  juror  Mitchell  may 
have  made  to  them  regarding  his  preconceived  preju^ 
dices  against  the  defendant,  and  statements  made  by  him 
derogatory  of  his  qualifications  to  act  as  a  juror,  for  the 
purpose  of  obtaining  further  information  and  proof  in 
support  of  the  motion.  This  was  refused,  and  some  con- 
tention was  made  that  the  court  erred  in  not  granting 
the  request.  We  know  of  no  rule  of  law  authorizing  the 
procedure,  but,  in  any  event,  the  court  was  fully  war- 
ranted in  disregarding  the  request. 

This  disposes  of  all  the  qustions  presented,  and,  there 
being  na  error  ascertainable  from  the  record,  the  judg- 
ment of  the  court  below  must  be  affirmed,  and  it  is  so 
ordered.  Affirmed. 


I  38     5*  Decided  10  July ;  rehearing  denied  27  November,  1899. 
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If  ^  BAIIiEY  r.  MAI.HEUR  IRRIGATION   COMPANT. 

4fi    138 
[57Pac.910.] 

1.  Service  of  Process  on  Private  Corporations.— Except  in  those  cases  that 

have  been  by  statute  Impressed  vrith  a  local  character,  a  private  corporation 
may  be  sued  either  where  it  resides  or  where  the  cause  of  complaint  arose: 
Ilolyate  v.  Oregon  Pac.  R.  R.  Co.  16  Or.  123,  cited. 

2.  Implied  Amendment  of  Statute— Service  op  Summons.— As  Hill's  Ann. 

Laws,  I  55,  providing  for  service  on  a  corporation  In  a  law  action,  was  extended 
by  section  389  to  cover  service  in  equity  suits,  an  amendment  to  section  65 
amends  Its  application  to  equity  suits  as  well  as  to  law  actions. 

.3.  Service  of  Process  on  Private  Corporations.— HUPs  Ann,  Laws,  1 55,  pei^ 
mltting  an  tvctlon  against  a  corporation  to  be  brought  In  the  county  where 
the  cause  arose,  and  allowing  substituted  service  on  inferior  representatives 
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of  the  corporation  found  In  that  county,  does  not  invalidate  service  in  another 
county  on  the  president  of  the  corporation,  though  the  return  does  not  show 
that  no  representative  of  the  corporation  could  be  found  in  the  county  where 
the  action  is  begun. 

4.  Default  Judgment— Defective  Complaint.— In  a  suit  to  protect  a  water 
right,  if  the  complaint  states  a  good  title,  it  will  support  a  decree  taken  by 
defiiult :   Aakren  v.  /Squire,  29  Or.  228,  applied. 

From  Harney:   Morton  D.  Clifford,  Judge. 

Bill  for  an  injunction  by  John  T.  Bailey  against  the 
Malheur  and  Harney  Lake  Irrigation  Company.  The 
complaint  herein  states  the  following  cause  of  suit :  That 
at  all  times  mentioned  the  defendant  was  and  is  a  corpo- 
ration duly  and  legally  incorporated  under  the  laws  of 
the  State  of  Oregon  ;  that  plaintiff  is  the  owner  of  certain 
real  property  situate  in  sections  26  and  27,  township  26 
south,  range  31  east  of  the  Willamette  Meridian,  in  Mal- 
heur County,  Oregon  ;  that  Malheur  Lake  is  a  non-navi- 
gable body  of  water  situate  in  said  county,  and  has  ex- 
isted substantially  as  it  now  is  from  time  immemorial ; 
that  there  is  a  depression  in  the  surface  of  the  earth,  ex- 
tending from  said  lake  about  six  miles  in  a  westerly  di- 
rection ;  that  plaintiflF's  land  is  directly  connected  there- 
with, and  the  greater  part  of  it  is  almost  level,  having  a 
slight  incline  towards  and  into  said  depression  ;  that  dur- 
ing the  spring  and  summer  of  each  year  the  water  of  said 
lake  rises  and  flows  into  and  through  said  depression, 
completely  covering  the  same  and  a  part  of  the  said  land 
bordering  thereon  and  adjacent  thereto  ;  that  the  water  of 
said  lake  will  continue  to  flow  into  and  through  said  de- 
pression and  upon  plaintiff's  said  land,  unless  prevented 
by  the  interference  and  unlawful  acts  of  the  defendant, 
as  herein  alleged  ;  that  said  land  is  valuable  for  raising 
natural  grasses,  of  wliich  large  quantities  are  annually 
produced,  otherwise  it  is  of  but  little  value  ;  that  abun- 
dant irrigation  is  necessary  for  the  production  of  said 
natural  grasses,  as  otherwise  no  crop  thereof  can  be  pro- 
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duced  ;  that  there  is  no  means  of  irrigating  said  land,  or 
any  part  thereof,  except  by  the  natural  annual  overflow 
of  said  lake  ;  that  the  slope  of  said  land  towards  and  into 
said  depression  is  so  gradual  that  a  fall  of  a  few  inches 
in  the  water  of  said  lake  will  wholly  deprive  said  land 
of  irrigation  ;  that  defendant  is  now  engaged  in  the  con- 
struction of  a  large  ditch  or  canal,  to  be  connected  with 
and  leading  out  of  said  lake,  by  means  of  which  it  intends 
and  now  threatens  to  and  will  take  a  large  quantity  of 
water  from  said  lake,  and  thereby  convey  the  same  en- 
tirely away  from  the  land  of  this  plaintiflF,  and  will  con- 
tinue such  taking  from  year  to  year,  whereby  the  plain- 
tiff will  be  wholly  deprived  of  the  use  thereof  for  the  pur- 
pose of  irrigation,  to  his  great  and  irreparable  damage 
and  injury.  The  prayer  is  that  the  defendant  be  enjoined 
from  taking  and  conducting  the  water  out  of  said  Mal- 
heur Lake  by  means  of  said  ditch  or  canal,  or  otherwise, 
and  for  the  costs  and  disbursements  of  the  suit.  The  suit 
was  commenced  in  Harney  County,  and  the  defendant 
served  with  the  summons  at  La  Grande,  in  Union  County, 
Oregon,  by  the  delivery  to  C.  S.  Dunphey,  its  president, 
in  person,  of  a  copy  thereof,  together  with  a  certified  copy 
of  the  complaint.  The  defendant  appeared  specially  by 
F.  S.  Ivanhoe,  its  attorney,  and  moved  to  quash  the  re- 
turn of  service  ;  which  motion  being  overruled,  and  the 
defendant  failing  and  refusing  to  further  appear  or  plead 
to  the  complaint,  a  decree  was  entered  against  it,  in  ac- 
cordance with  the  prayer  of  the  complaint. 

Affirmed. 

For  appellant  there  was  an  oral  argument  by  Mr.  F.  S. 
Ivanhoe. 

For  respondent  there  was  an  oral  argument  by  Mr. 
Lionel  R.  Webster.  % 
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Mr.  Chief  Justice  Wolverton,  after  making  the  fore- 
going statement  of  the  facts,  delivered  the  opinion. 

1.  The  suit  having  been  commenced  in  the  county 
where  the  cause  thereof  arose,  and  service  of  the  sum- 
mons made  on  the  president  of  the  defendant  company  in 
the  county  where  its  principal  office  is  located,  it  is  now 
questioned  whether  such  service  out  of  the  former  county 
is  authorized.  But,  if  it  should  be  held  that  such  author- 
ity exists,  then  it  is  insisted  that  the  return  of  service  is 
insufficient,  in  that  it  does  not  show  that  the  defendant 
company,  or  the  president  upon  whom  said  service  was 
attempted  to  be  made,  or  other  officer  or  agent  thereof, 
did  not  reside  or  have  an  office  in  the  county  in  which 
the  suit  was  commenced,  or  that  diligent  search  had  been 
made  in  said  county  for  such  an  officer  or  agent  without 
avail.  In  a  local  action  or  suit  the  defendant  may  always 
be  served  in  the  county  in  which  he  resides,  notwith- 
standing the  action  or  suit  may  have  been  instituted  in 
another  county.  Sections  54,  55,  Hill's  Ann.  Laws,  pre- 
scribe the  manner  of  the  service  of  a  summons  ;  and,  as 
it  concerns  private  corporations,  the  latter  section  directs 
that  it  shall  be  served  by  delivering  a  copy  thereof,  to- 
gether with  a  certified  copy  of  the  complaint,  ''to  the 
president  or  other  head  of  the  corporation,  secretary, 
cashier,  or  managing  agent,  or  in  case  none  of  the  officers 
of  the  corporation  above  named  shall  reside  or  have  an 
office  in  the  county  where  the  cause  of  action  arose,  then 
to  any  clerk  or  agent  of  such  corporation  who  may  reside 
or  be  found  in  the  county,  or  if  no  such  officer  be  found, 
then  by  leaving  a  copy  thereof  at  the  residence  or  usual 
place  of  abode  of  such  clerk  or  agent."  All  that  part 
of  the  section  quoted  following  the  words  "managing 
agent"  was  added  by  way  of  amendment  in  1876.  This 
amendment,  it  was  held  in  Ilolgate  v.  Oregon  Pac,  R,  R. 
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Co.  16  Or.  123  (17  Pac.  859),  authorized  the  commence- 
ment of  an  action  against  a  private  corporation  in  any 
county  where  the  cause  arose,  and  that  the  corporation 
must  be  deemed  to  reside  in  the  county  where  it  has  its 
principal  office  or  place  of  business.  In  this  respect, 
therefore,  the  amendment  localized  the  action,  in  so  far 
as  it  gave  the  parties  suing  the  right  or  privilege  of  insti- 
tuting the  same  in  the  county  where  the  cause  arose ; 
but  it  did  not  take  away  the  right  which  formerly  ob- 
tained of  bringing  it  in  the  county  where  the  corporation 
resides  or  has  its  principal  place  of  business,  so  that  now 
the  corporation  may  be  sued  either  where  it  resides  or 
where  the  cause  arose,  except  in  those  cases  which  the 
statute  has  impressed  with  a  character  purely  local.  Such 
is  the  logic  and  spirit,  if  not  the  letter,  of  the  decision  in 
the  case  referred  to,  and  is  a  direct  interpretation  of  the 
statute,  so  far  as  it  pertains  to  actions  at  law. 

2.  The  same  interpretation  should  apply  also  as  it 
respects  suits  in  equity.  By  Section  389,  Hill's  Ann. 
Laws,  it  is  provided  that  the  provisions  of  Chapter  I,  from 
and  inclusive  of  Title  V  of  such  chapter,  to  and  inclusive 
of  Title  XIII  thereof,  shall  apply  to  and  govern  the  mode 
of  proceedings  in  suits,  except  as  otherwise  specially  pro- 
vided. Section  55  is  a  part  of  Title  V,  Chapter  I,  and 
therefore  falls  within  the  purview  of  said  section  389. 
An  amendment  of  section  55,  as  it  regards  actions  at 
law,  would  therefore  be  an  amendment  as  well  as  it  re- 
spects suits  in  equity ;  so  that,  since  the  amendment,  a 
suit  may  be  begun  against  a  corporation  where  the  cause 
arose,  as  well  as  an  action  at  law. 

3.  It  would  therefore  follow  quite  naturally  that  ser- 
vice of  summons  may  be  had  upon  the  corporation  in 
the  county  in  which  is  located  its  principal  office  or  the 
place  of  its  residence,  although  the  suit  or  action  was 
commenced  where  the  cause  arose,  in  a  different  county. 
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unless  the  language  of  the  amendment  precludes  it.  It 
was  held  in  Caro  v.  Oregon  &  CaL  R.  R,  Co,  10  Or.  510, 
that  a  service  upon  the  clerk  or  agent  of  the  corporation 
was  a  substituted  service,  and  that,  in  order  to  make  a 
valid  service  of  the  kind,  it  was  necessary  that  the  re- 
turn of  the  sheriflF  should  state  facts  to  warrant  it.  The 
decision,  however,  fails  to  point  out  or  designate  the  par- 
ticular facts  required  to  be  stated  ;  but  the  statute  indi- 
cates unmistakably  of  what  they  consist.  In  case  none 
of  the  officers  named — ^viz.,  the  president  or  other  head  of 
the  corporation,  secretary,  etc. — reside  or  have  an  office 
in  the  county  where  the  cause  arose,  then  it  is  permissible 
to  make  a  substituted  service  upon  any  clerk  or  agent ; 
and  these  are  the  facts  required  to  be  stated  in  order  to 
give  the  return  validity.  This  is  the  one  and  only  mode 
of  substituted  service  provided  for,  and  it  cannot  be  re- 
sorted to  unless  it  is  not  practicable  to  obtain  service 
upon  some  of  the  designated  superior  officers,  by  reason  of 
their  not  residing  or  having  an  office  within  the  county.  If 
either  of  them  resides  or  has  an  office  within  the  county 
where  the  cause  arose  and  was  instituted,  service  must 
be  made  upon  him  for  the  corporation,  to  the  exclusion 
of  any  clerk  or  agent ;  but  the  language  of  the  amend- 
ment is  not  inhibitive  of  service  upon  the  corporation  at 
its  place  of  residence.  The  object  of  the  statute,  it  was 
said  by  Mr.  Justice  Bean,  in  Farrell  v.  Oregon  Gold  Co, 
31  Or.  463  (50  Pac.  186),  *'is  to  provide  for  service  upon 
such  officers  or  agents  of  the  corporation  as  will  be  most 
likely  to  bring  notice  home  to  the  corporation  ;  and  there- 
fore it  contemplates  that  in  all  cases  the  service  of  sum- 
mons in  an  action  against  a  corporation  must  be  made 
upon  the  principal  officers  enumerated  in  the  statute,  if 
they  reside  or  have  an  office  in  the  county  where  the  ac- 
tion is  pending,  but,  if  not,  it  may,  if  the  action  is  brought 
in  the  county  where  the  cause  of  action  arose,  be  made 
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upon  any  clerk  or  agent  of  the  corporation  who  may  re- 
side or  be  found  in.  such  county,  without  regard  to  his 
rank."  So  a  return  of  service,  showing  that  it  was  made 
upon  the  president  of  the  corporation  in  the  county  where 
the  cause  arose  and  was  instituted,  was  held  to  be  valid, 
although  it  did  not  show  that  he  resided  or  had  an  office 
in  such  county.  The  service  upon  the  clerk  or  agent,  as 
before  stated,  is  the  only  substituted  service  provided  for, 
and  all  else  is  personal,  in  so  far  as  a  corporation  is  capa- 
ble of  being  served  personally.  Originally  it  was  compe- 
tent to  serve  a  corporation  in  the  county  of  its  residence. 
But  the  amendment  of  section  55  having  extended  the 
right  to  sue  in  the  county  in  which  the  cause  arose,  the 
legislature,  realizing  that  the  defendant  corporation  may 
not  always  have  an  office  there,  with  one  of  its  superior 
officers  as  an  incumbent  or  residing  within  the  county, 
provided  also  for  the  substituted  service.  It  was  not  de- 
signed, however,  to  impinge  upon  the  personal  service 
which  obtained  under  the  statute  as  it  originally  stood. 
Such,  it  appears  to  us,  is  the  true  intendment  of  the  stat- 
ute as  amended.  So  we  take  it  that  the  service  in  the 
case  at  bar  was  valid,  although  the  return  does  not  show 
that  none  of  the  superior  officers  of  the  corporation  re- 
sided or  had  an  office  in  the  county  where  the  cause  arose 
and  was  instituted,  or  that  no  clerk  or  agent  of  the  com- 
pany could  be  found  in  said  county. 

4.  A  further  contention  is  made  by  the  appellant  that 
the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  suit,  and  that  therefore  the  decree  of  the  court 
below  should  be  reversed.  We  have  looked  into  the  com- 
plaint carefully,  and  find  it  contains  the  statement  of  a 
good  title  (whether  imperfectly  stated,  or  not,  is  not  nec- 
essary for  us  to  decide) ,  and  hence  is  sufficient  to  sup- 
port the  decree,  where  it  is  taken,  for  want  of  an  answer  : 
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Askren  v.  Squire,  29  Or.  228  (45  Pac.  799).  These  con- 
siderations  aflBrm  the  decree  of  the  court  below,  and  it  is 
80  ordered.  Affirmed. 


Aii^ued  16  October;  decided  28  October ;  rehearing  denied  'H  November,  1889. 
MARQUAM  v.  SEAB8. 

[58Pac.6«).] 

Bhkbiff*s  Fkbs— Stattjtoby  Construction.— Under  the  act  of  February  22, 
1888  (Laws,  1888,  p.  168,  g  9),  a  sheriff  could  not  lawfully  make  any  charge  for 
serving  a  summons  or  a  writ  of  attachmen  t :  Northern  Oounttea  Trust  v.  Sears, 
80  Or.  888,  followed. 

From  Multnomah:   E.  D.  Shattuck,  Judge. 

This  is  an  action  by  U.  S.  Grant  Marquam  to  recover 
from  Geo.  C.  Sears,  formerly  sheriff,  certain  fees  which 
the  latter  exacted  from  sundry  litigants  for  serving  a 
summons  and  a  writ  of  attachment  in  the  year  1894.  The 
plaintiff  claims  that  under  the  act  of  1893  (Laws,  1893, 
p.  163)  the  sheriff  was  obliged  to  serve  papers  in  civil  ac- 
tions and  suits  without  any  compensation  for  so  doing 
other  than  the  salary  provided  by  that  act ;  while  the  de- 
fendant insists  that  he  was  by  that  act  in  duty  bound  to 
collect  the  fees  provided  by  the  fee  bill  of  1882,  and  pay 
them  over  to  the  county  treasurer.  There  was  a  judg- 
ment for  plaintiff,  from  which  this  appeal  is  taken. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Lord 
&  Potter  and  Dan  J.  Malar  key,  with  an  oral  argument  by 
Mr.  Malar  key. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  U.  S.  Grant  Marquam  in  pro  per. 
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Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

In  the  month  of  October,  1894,  certain  actions  were  com- 
menced in  the  Circuit  Court  of  the  State  of  Oregon  for 
Multnomah  County,  wherein  the  sheriff  of  said  county 
exacted  of  the  plaintiffs  therein  the  fees  which  he  was 
formerly  authorized  to  collect  as  compensation  for  his 
services  under  the  law  of  October  26,  1882,  for  serving 
the  summons  and  writ  of  attachment.  This  action  is  to 
recover  from  the  sheriff  the  fees  so  exacted,  which  it  is 
claimed  were  wrongfully  and  unlawfully  demanded.  The 
case  comes  here  on  demurrer  to  the  complaint,  and  the 
defendant  seeks  to  justify  himself  under  the  act  of  Febru- 
ary 22, 1893  (Laws,  1893,  p.  163),  being  an  act  to  change 
in  p<art  the  compensation  and  mode  of  payment  of  certain 
officers,  including  the  sheriffs  of  the  several  counties  of 
the  state,  which  involves  the  construction  of  section  9  of 
said  act.  Prior  to  its  passage,  county  clerks,  sheriffs,  and 
recorders  were  compensated  mainly,  if  not  entirely,  by 
fees,  paid  in  great  measure  by  parties  requiring  their  ser- 
vices, and  the  evident  intention  of  this  act  was  to  put 
them  upon  salaries,  to  be  paid  by  the  counties.  Some 
exceptions  are  made  to  this  mode  of  payment,  but  the 
main  purpose  was  as  stated  ;  in  other  words,  the  salary 
system  was  substituted  for  the  fee  system,  in  so  fp,r  as  it 
concerned  the  officers  named,  and  all  parties  were  relieved 
from  the  payment  of  fees,  except  as  specifically  retained 
and  required  by  the  provisions  of  the  act.  This  is  mani- 
fest from  a  cursory  review  of  its  several  provisions .  After 
providing,  by  sections  1,  2,  3,  and  4,  definite  and  fixed 
salaries,  section  5  provides  that  they  shall  be  audited  and 
paid  by  the  several  counties  to  the  respective  parties  en- 
titled thereto,  etc.,  and  then  follows  an  exception,  where 
private  parties  may  be  required  to  pay  for  certain  services 
rendered.     Section  6  relates  to  additional  compensation 
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for  the  services  of  the  sheriff,  and  constitutes  another  ex- 
ception to  the  manner  of  payment  by  the  salary  system. 
Section  7  provides  that  the  coroner  shall  be  entitled  to 
the  same  fees  now  allowed  the  sheriff  for  the  performance 
of  services  in  an  action,  suit,  or  proceeding  where  the 
sheriff  is  a  party,  and  the  party  paying  the  same  is  au- 
thorized to  recover  the  amount  thereof  as  disbursements 
from  the  adverse  party ;  section  8,  that  it  shall  be  the 
duty  of  the  several  clerks  of  the  circuit  and  county  courts 
of  the  state,  at  the  time  any  suit,  action,  or  proceeding 
for  the  enforcement  of  private  rights,  including  appeals 
and  writs  of  review,  but  not  proceedings  in  probate  mat- 
ters, is  instituted,  to  exact  the  sum  of  $5,  and  at  the  time 
of  filing  the  answer,  demurrer,  or  motion  in  any  such  ac- 
tion, suit,  or  proceeding  the  sum  of  $3,  and  at  the  time 
such  suit,  action,  or  proceeding  comes  on  for  hearing  the 
further  sum  of  $12,  from  the  plaintiff  or  moving  party, 
unless  referred  to  a  referee  or  upon  trial  of  a  demurrer. 
These  amounts  the  clerk  is  required  to  pay  into  the  county 
treasury,  and  the  party  prevailing  in  the  suit,  action,  or 
proceeding  is  entitled  to  recover  the  amounts  thus  re- 
quired to  be  paid,  as  disbursements. 

Section  9  provides  :  "The  several  sums  required  to  be 
paid  by  parties  litigant  to  the  respective  officials  in  ap- 
peals, actions,  suits,  and  proceedings,  as  provided  for  in 
the  two  preceding  sections  of  this  act,  are  intended  to  be 
in  lieu  of  the  fees  such  parties  have  heretofore  been  re- 
quired to  pay  said  officials  in  such  matters,  and  also  in 
lieu  of  the  trial  fee  such  parties  were,  prior  to  the  adop- 
tion of  this  act,  required  by  law  to  pay;  and  no  such 
fees  or  trial  fee  last  referred  to  shall  hereafter  be  exacted 
from  such  parties  in  such  cases.  In  all  other  cases,  how- 
ever, in  which  fees  are  allowed  to  county  clerks,  recorders 
of  conveyances,  clerks  of  the  circuit  and  county  courts, 
and  sheriffs  in  civil  matters,  including  fees  in  probate 
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proceedings,  it  shall  be  the  duty  of  the  said  officials  re- 
spectively to  exact  and  receive  from  the  parties  required 
by  law  to  pay  the  same  ;"  and  it  is  further  provided  that 
the  officer  thus  exacting  such  fees  shall  pay  them  into  the 
county  treasury.  We  interpret  the  latter  clause  of  section 
9,  as  above  quoted,  which  is  the  key  to  the  situation,  as 
if  it  read :  In  all  other  cases  (or  instances,  it  may  be) , 
or  in  all  civil  matters,  other  than  those  enumerated  in 
section  8,  viz.,  suits,  actions,  or  proceedings  for  the  en- 
forcement of  private  rights,  including  appeals  and  writs 
of  review,  in  which  fees  are  allowed  to  the  clerk,  recorder, 
or  sheriff,  it  shall  be  the  duty  of  such  officers  to  collect 
the  fees,  and  turn  the  same  into  the  county  treasury. 
This*  is  in  harmony  with  the  cardinal  purpose  and  the 
spirit  of  the  act,  to  change  the  system  of  compensation 
of  the  officers  named,  and  comports  with  the  rule  of  strict 
construction,  where  fees  are  exacted  of  parties  for  the 
services  of  public  officers.  A  very  suggestive  and  per- 
suasive feature  leading  to  this  interpretation  is  that,  by 
section  7,  the  prevailing  party  may  recover  the  fees  paid 
the  coroner  as  disbursements.  So  may  he  recover  the 
amounts  he  is  required  to  pay  to  the  clerk  in  suits,  actions, 
or  proceedings,  including  appeals  and  writs  of  review,  as 
disbursements,  from  the  adverse  party.  But  no  provision 
is  made  by  section  9  whereby  he  may  have  any  fees,  paid 
within  the  purview  of  that  section,  taxed  as  disburse- 
ments against  the  losing  party ;  and  surely  it  was  not 
intended  to  deprive  the  prevailing  party  of  the  recovery 
of  any  disbursements  he  is  compelled  to  make  in  such 
suits,  actions,  or  proceedings.  This  construction  of  the 
act  is  in  harmony  with  that  given  it  in  the  case  of  Northern 
Counties  Trusty,  Sears,  30  Or.  388  (35  L.  R.  A.  188,  41  Pac. 
931) .  It  was  strongly  urged  that  what  was  said  on  the 
subject  in  that  case  was  not  necessary  to  a  disposition  of 
the  cause,  and  therefore  was  obiter  dictum.    But  there  was 
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a  contention  of  like  nature  in  that  case,  and  the  matter 
of  the  construction  of  said  section  was  involved  by  such 
contention.  We  are  satisfied  the  construction  then  given 
is  the  better  one,  and  are  therefore  constrained  to  adhere 
to  it.  This  aflBrms  the  judgment  of  the  court  below,  and 
it  is  so  ordered.  Affirmed. 


AnETued  18  October;  decided  30  October,  1809. 
SCHUMANN  V.  WAGER* 

[58Pac.770.] 

8AI.E8— Brracu  of  Warranty— Partial  Payments.— Iu  an  action  for  the 
price  of  an  article,  where  there  ha3  been  a  partial  payment,  and  thedefenne 
Is  a  breach  of  warranty,  the  defendant  cannot  recover  the  full  amount  paid 
unless  the  article  was  utterly  worthless;  but  the  measure  of  damage  Is  the 
difference  between  the  payment  and  the  value  of  the  article  furnished. 

Instruction  as  to  Burden  of  Proof.— The  party  affirming  a  cause  of  action 
or  defense  always  has  the  burden  of  proof  In  relation  thereto. 

From  Multnomah  :   E.  D.  Shattuck,  Judge. 

Action  by  Otto  Schumann  against  Phoebe  Wager  to  re- 
cover the  balance  due  upon  the  purchase  price  of  a  rustic 
monument.  It  is  alleged  that  plaintiff  furnished  the 
monument  to  defendant  at  the  agreed  price  of  $145  ;  that 
$85  thereof  has  been  paid,  and  judgment  is  demanded 
for  the  balance.  Defendant  admits  that  plaintiff  fur- 
nished the  monument,  but  denies  that  it  was  for  any 
agreed  or  stipulated  consideration.  Further  answering, 
she  alleges,  in  effect,  that  plaintiff  sold  it  to  her  for  its 
reasonable  value,  under  a  warranty  of  its  quality  and 
suitableness  for  the  purposes  for  which  it  was  intended ; 
that  she  paid  $85  on  the  purchase  price  ;  that  it  did  not 
fulfill  the  requirements  of  the  warranty,  either  in  quality 
or  suitability,  and  was  utterly  worthless  for  tlie  purpose 
designed.  She  demands  judgment  for  the  money  paid, 
as  damages.  Some  special  damages  are  alleged,  but  they 
refer  to  matters  not  material  to  the  questions  involved. 

36  0S.-5. 
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The  allegations  of  the  answer  are  denied  by  the  reply, 
except  the  one  touching  the  payment.  Upon  these  issues 
trial  was  had  before  a  jury,  resulting  in  a  verdict  and 
judgment  for  the  defendant  in  the  sum  of  $25.  Plaintiff 
appeals .  Reversed  . 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr,  Wm.  Gregory, 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Edward  Mendenhall. 

Mr.  Chief  Justice  Wolverton,  after  stating  the  facts, 
delivered  the  opinion. 

After  stating  the  general  rules — that,  if  property  pur- 
chased under  a  warranty  has  been  paid  for,  the  measure 
of  damages  will  be  the  difference  between  the  article  con- 
tracted for  and  the  one  delivered,  and  that,  if  the  article 
has  not  been  paid  for,  the  defendant  can  set  up  the  war- 
ranty, and  breach  of  it,  by  way  of  defense,  in  an  action 
for  the  price — the  court  further  instructed  the  jury  as 
follows  :  "In  this  case  there  seems  to  be  these  last  two 
phases  of  the  matter  united,  because  the  goods  have  been 
partly  paid  for,  and  the  warranty,  if  broken  at  all,  is 
one  that  may  be  supplied  or  compensated  for  by  consid- 
eration of  the  difference  in  price  between  a  good  article 
and  a  bad  one — between  the  article  ordered  and  the  article 
furnished.  If  you  come  to  the  question  of  warranty, 
your  inquiry  would  be  :  What  is  this  difference?  What 
is  the  damage  sustained  by  the  delivery  of  the  goods 
received  and  the  goods  ordered?  If  the  defendant  is  en- 
titled to  recover,  she  is  entitled  to  recover  the  eighty-five 
dollars  back  again,  which  is  to  be  applied  upon  the  gen- 
eral amount  of  damages  which  you  might  find,  if  you  find 
any,  between  the  goods  ordered  and  the  goods  received. 
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Tlie  eighty-five  dollars  would  have  to  be  accounted  for  by 
your  verdict  in  some  such  manner  as  that,  if  you  come  to 
that  phase  of  the  case."  An  exception  was  saved  to  that 
portion  of  the  instruction  touching  the  recovery  by  de- 
fendant of  the  $85  paid  by  her,  which  is  assigned  as 
error.  It  does  not  seem  to  us  that  the  court  below  has 
laid  down  the  proper  rule  governing  in  the  premises.  At 
least,  the  statement  of  it  is  not  so  clear  that  we  can  say 
the  jury  rightly  understood  it.  The  general  rule  is,  as 
stated  by  the  court,  that,  where  the  contract  price  under 
a  warranty  of  quality  has  been  fully  paid,  the  measure 
of  damages  is  the  difference  between  the  amount  paid 
and  the  value  of  the  article  furnished.  But  the  one  ap- 
plicable here,  where  only  a  partial  payment  has  been 
made,  is  that,  if  the  amount  paid  exceeds  the  Talue  of 
the  monument  furnished,  the  defendant  is  entitled  to  re- 
cover the  excess  of  payment,  and  this  is  the  measure  of 
her  ultimate  damages  ;  but,  if  the  monument  was  worth- 
less for  the  purposes  intended,  then  the  measure  of  dam- 
ages would  be  the  whole  amount  paid,  and,  if  tlie  rea- 
sonable value  of  the  monument  was  greater  than  the 
amount  so  paid,  then  the  plaintiflF  was  entitled  to  recover 
the  excess  of  such  value  over  and  above  the  payment. 
In  no  event  could  the  defendant  recover  the  $85,  unless 
the  monument  was  utterly  worthless.  The  seeming  effect 
of  the  instruction  given  is  that,  if  defendant  was  entitled 
to  recover  at  all,  she  was  entitled  to  recover  tlie  $85, 
which  was  to  be  applied  upon  the  general  damages, 
measured  by  the  difference  between  the  price  of  the  mon- 
ument sold  and  the  one  ordered.  Tlie  vice  of  the  in- 
struction consists  in  attempting  to  apply  the  general  rule 
where  the  purchase  price  had  been  w^holly  paid,  and  this 
has  led  to  the  fallacy  of  statement  touching  the  recovery 
of  the  $85  paid.    We  are  satisfied  the  jury  did  not  rightly 
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understand  the  rule  applicable  to  the  conditions  of  this 
case,  and  it  was  therefore  prejudicial  error  for  the  court 
to  have  given  the  instruction  in  that  form. 

2.  Another  cause  of  complaint  is  the  refusal  of  the 
court  to  instruct  the  jury,  when  requested,  that  the  bur- 
den was  with  the  defendant  to  substantiate  her  defense 
by  a  preponderance  of  the  testimony.  In  this  there  was 
also  error.  The  instruction  asked  was  the  ordinary  one, 
that  the  party  affirming  a  proposition  has  the  burden  of 
proof,  and  ought  to  have  been  given  :  Hill's  Ann.  Laws, 
§§  787,  845. 

For  these  reasons  the  case  will  be  reversed,  and  the 
cause  remanded  for  such  further  proceedings  as  may  seem 
proper.  Other  questions  have  been  argued  and  sub- 
mitted, but,  as  it  is  probable  they  will  not  arise  on  a  re- 
trial, it  is  not  deemed  important  that  they  be  decided 
now.  Reversed. 


Argued  28  December,  1899 ;  decided  8  January,  1900. 

[fg~P|  STATE  V.  HORNER. 

[50  Pac.549.] 

Dismissing  Appeal— Sekvice  of  Notice.— Under  Hill's  Ann.  Laws,  H  l-t33, 
14S4,  requiring  that  notice  of  appeal  In  criminal  cases  be  served  on  the  clerk 
of  the  court,  and,  where  the  appeal  is  taken  by  defendant,  on  the  district 
attorney,  an  appeal  by  a  defendant  will  be  dismissed  where  notice  was  served 
only  on  the  district  attorney. 

From  Lane  :   J.  W.  Hamilton,  Judge. 

E.  D.  Horner  was  convicted  of  uttering  and  publishing 
a  forged  instrument,  and  appeals.  The  state  asks  a  dis- 
missal .  Dismissed  . 

Mr. D.R.N.  Blackburn^  Attorney-General,  for  the  motion. 
Mr.  John  C.  Leasure,  contra. 
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Pbr  Curiam.  The  notice  of  appeal  in  this  case  is  di- 
rected to  and  was  served  upon  the  district  attorney,  but 
not  upon  the  clerk  of  the  court  where  the  judgment  roll 
is  filed.  For  this  reason  the  attorney-general  moves  to 
dismiss  the  appeal,  and  the  motion  must  be  allowed. 
The  criminal  statute  provides  (Section  1433,  Hill's  Ann. 
Laws),  that  '*An  appeal  must  be  taken  by  the  service  of 
notice,  in  writing,  on  the  clerk  of  the  court  where  the 
judgment  roll  is  filed,  stating  substantially  that  the  appel- 
lant appeals  from  the  judgment ;"  and.  Hill's  Ann.  Laws, 
§  1434,  *'If  the  appeal  be  taken  by  the  defendant,  a  simi- 
lar notice  must  be  served  on  the  district  attorney  for  the 
county  in  which  the  judgment  roll  is  filed."  Appeals  are 
matters  of  purely  statutory  regulation,  and  there  must  be 
a  substantial  compliance  with  the  statute  in  order  to  con- 
fer jurisdiction  upon  this  court.  For  a  failure  to  serve 
the  notice  upon  the  clerk,  as  required,  the  appeal  must 
be  dismissed :  Territory  v.  Hanna,  5  Mont.  246  (5  Pac. 
250);  StaU  v.  Gihha,  10  Mont,  210  (25  Pac.  288).  It  is 
so  ordered.  Dismissed. 


Argued  16  October;  decided  SO  October,  1899;   rehearing  denied. 
POPPIiETON  u.  BRYAN. 

[58  Pac.  767.] 

Vacating  Execution  Sale—Fai^e  Representations.— A  Judgment  creditor 
who  parchafled  land  on  an  execution  In  his  favor  is  not  entitled,  after  the  Issa- 
ance  of  the  sherlflTs  deed,  to  have  the  satlsfoctlon  of  the  Judgment  set  aside, 
and  a  new  execution  Issued,  because  he  has  discovered  that  the  Judgment 
debtor  did  not  have  as  great  an  interest  In  the  tract  sold  as  he  thought,  where 
he  was  Induced  to  believe  that  the  debtor  had  a  greater  Interest  than  he  really 
had,  partly  by  the  representations  of  the  debtor,  and  partly  by  his  own  and 
other  people's  investigations,  and  it  Is  not  shown  that  the  debtor  knew  when 
he  made  them  that  his  representations  were  false :  Dunning  v.  OeMon,  6  Or. 
3il  and  Caw9t<m  v.  SturgU,  29  Or.  381,  applied. 

From  Multnomah  :    E.  D.  Shattuck,  Judge. 

This  is  an  appeal  from  an  order  setting  aside  and  va- 
cating the  satisfaction  of  a  judgment.     The  facts  are  that 
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oa  September  7,  1892,  the  petitioner,  Ildegerty  Popple- 
ton,  recovered  a  judgment  against  Mrs.  Bryan,  now  de- 
ceased, in  the  Circuit  Court  of  Oregon  for  Multnomah 
County,  for  about  $1,200,  and,  at  the  sale  under  an  exe- 
cution thereon,  became  the  purchaser,  for  the  amount  of 
the  judgment,  of  certain  real  property  which  had  been 
levied  upon  as  the  property  of  the  defendant  in  the  writ. 
The  execution  was  returned  satisfied,  the  sale  confirmed, 
and  a  sheriff's  deed  made  to  the  plaintiff  in  the  writ,  the 
petitioner  herein.  Thereafter  she  discovered  that  Mrs. 
Bryan  did  not  own  tlie  property  so  purchased  or  any  part 
thereof,  at  the  time  of  the  levy  and  sale,  except  an  undi- 
vided one-half  interest  in  about  three-fourths  of  an  acre, 
and  thereupon  filed  in  the  court  rendering  the  judgment 
a  petition  for  an  order  vacating  the  sale  and  reinstating 
the  judgment.  It  is  alleged  in  the  petition,  as  a  ground 
for  relief,  ''that  before  and  at  the  time  of  the  rendition 
of  said  judgment  and  issuance  of  said  writ,  and  before 
the  sale  herein  mentioned,  said  defendant  represented  to 
this  plaintiff  that  she  was  the  owner  in  severalty  of  said 
property ;  that  plaintiff  relied  on  said  representation, 
and  bid  in  said  property  for  the  amount  due  on  said  exe- 
cution ;  that,  at  the  time  of  said  levy  and  sale  herein 
mentioned,  said  plaintiff  thought  and  supposed  the  said 
parcels  were  the  property  of  said  defendant  in  said  writ, 
and  subject  to  sale  under  said  writ ;  *  *  *  and  the 
said  plaintiff  shows  unto  your  honor  that  at  the  time  of 
the  levy  of  said  writ  and  sale  thereunder,  and  at  the  time 
of  the  rendition  of  said  judgment,  the  said  parcels  of 
land,  or  any  part  thereof,  was  not  the  property  of  the  de- 
fendant, Mary  Bryan,  except  an  undivided  one-half  inter- 
est in  and  to  about  three-fourths  of  an  acre ;  *  *  * 
that  said  judgment  was  not  a  lien  on  said  parcels,  or  any 
part  thereof,  except  as  above  mentioned,  and  the  same 
was  not  subject  to  sale  under  said  execution  ;    that,  in 
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truth  and  in  fact,  the  title  to  said  parcels,  so  sold  as  afore- 
said, except  above  mentioned,  at  the  time  of  the  entry  of 
said  judgment  and  sale,  was  in  fee  in  third  parties,  and 
the  said  defendant  in  said  writ  had  no  right,  title,  or  in- 
terest in  said  parcels,  except  as  above  stated ;  that  said 
three-fourths  acre  lies  in  a  gulch,  and  is  a  long,  narrow 
strip,  and  was  not,  at  the  time  of  the  sale  under  said  exe- 
cution, of  greater  value  than  two  hundred  dollars  ;  that 
this  plaintiff  acquired  nothing  under  said  sale  and  execu- 
tion, except  an  undivided  one-half  interest  in  said  three- 
quarters  of  an  acre." 

A  demurrer  to  the  petition  having  been  overruled,  F. 
E.  Beach,  administrator,  substituted  for  Mrs.  Bryan,  filed 
an  answer  admitting  the  recovery  of  the  judgment  by  the 
petitioner,  and  the  sale  of  the  property  to  satisfy  the  same, 
as  alleged  in  the  petition,  but  denying  the  other  allega- 
tions ;  and,  for  a  further  and  separate  defense,  among 
other  things,  averring  that  the  property  described  in  the 
petition  as  having  been  purchased  by  the  plaintiff  com- 
prises the  whole  of  what  is  known  as  the  * 'Thomas  G. 
Robinson  Donation  Land  Claim,' '  containing  25.35  acres, 
and  a  tract  of  about  2.03  acres  acquired  by  Robinson  from 
one  Finice  Carnithers  by  purchase ;  that  Robinson  sold 
and  conveyed,  by  various  deeds  to  different  persons,  large 
portions  of  his  donation  land  claim,  and  of  the  tract  pur- 
chased by  him  of  Carruthers,  but,  owing  to  misdescrip- 
tions in  the  deeds  and  inaccuracies  in  surveying  the  prop- 
erty, failed  to  convey,  and  died  seised  of,  certain  small 
strips  and  tracts  thereof,  an  exact  description  of  which  the 
defendant  is  unable  to  give  and  cannot  ascertain ;  that 
Mrs.  Bryan  and  one  Annie  McCormick  inherited  all  of  the 
property  of  which  Robinson  died  seised  in  equal  shares, 
and  that  at  the  time  of  issuing-  the  execution,  and  the 
levy  and  sale  thereunder,  mentioned  and  described  in  the 
petition,  Mrs.  Bryan  was  the  owner  of  an  undivided  one- 
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half  interest  in  all  property  not  conveyed  by  Robinson  at 
the  time  of  his  death,  and  that  the  plaintiff,  as  the  pur- 
chaser at  said  sale,  secured  all  her  right,  title,  and  inter- 
est therein,  and  has  ever  since  held  and  enjoyed  the  same; 
that  at  the  time  of  the  sale,  and  prior  thereto,  she  well 
knew  that  Mrs.  Bryan  was  not  the  owner  of  the  whole  of 
the  property  so  sold,  and  that  large  portions  were  owned 
by  other  parties  under  conveyances  from  Robinson,  but, 
being  desirous  and  with  the  purpose  and  intention  of  ob- 
taining title  to  all  the  interest  of  Mrs.  Bryan,  she  caused 
the  entire  donation  claim  of  Robinson,  and  the  tract 
purchased  from  Carruthers,  to  be  levied  upon  and  sold 
under  the  execution,  and  became  the  purchaser  at  said 
sale  for  the  sum  of  $1,362.83,  with  full  knowledge  of  all 
of  these  facts,  and  well  knowing  that  a  great  uncertainty 
existed  as  to  what  interest,  if  any,  Mrs.  Bryan  had  in  the 
property. 

A  reply  having  been  filed  denying  the  allegations  of 
the  answer,  a  trial  was  had,  and  the  findings  of  fact,  so 
far  as  material  to  any  question  raised  on  this  appeal,  are 
as  follows  :  '*  (3)  That  the  property  described  in  said  find- 
ing No.  2  includes  the  entire  Robinson  donation  land 
claim  of  over  28  acres,  and  a  portion  of  a  tract  purchased 
by  Robinson  from  Finice  Carruthers,  and  was  owned  by 
said  Robinson  in  his  lifetime,  and  that  prior  to  his  death 
he  had  conveyed  away  large  portions  thereof ;  that  said 
defendant  Mary  Bryan,  together  with  one  Annie  McCor- 
mick,  inherited  from  said  Robinson,  through  his  wife, 
such  portions  of  said  land  claim  that  had  not  been  dis- 
posed of  at  the  time  of  his  death  ;  that  before  and  at  the 
time  of  the  rendition  of  said  judgment,  and  issuance  of 
said  writ  and  sale  thereunder,  defendant  Mary  Bryan 
represented  to  this  plaintiff  that  she  was  the  owner  in 
severalty  of  large  tracts  of  land  in  the  Robinson  donation 
land  claim,  being  the  greater  portion  of  said  donation 
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land  claim,  and  the  said  second  parcel  described  in  find- 
ing No.  2,  and  had  not  disposed  in  any  way  of  the  same 
or  any  part  thereof ;  that  at  said  time  said  defendant 
Mary  Bryan  exliibited  to  the  plaintiff  a  certain  map  of 
said  parcels,  being  hereunto  attached  and  made  a  part 
hereof ;  that  plaintiff  relied  partly  on  said  representations 
of  Mrs.  Bryan,  and  believed  them  to  be  true,  partly  on  her 
own  investigation,  and  partly  on  the  representations  of 
other  persons,  and  thought  and  supposed  said  Mary  Bryan 
was  at  the  time  of  the  said  levy  and  sale  the  owner  in  sev- 
eralty of  three  or  four  acres  in  said  Robinson  donation  land 
claim,  and  other  tracts  in  said  donation  land  claim  suffi- 
cient to  satisfy  said  execution  in  full,  and  at  a  sale  un- 
der said  execution  bid  in  said  property  for  the  sum  of 
$1,362.83,  the  amount  due  on  said  writ,  and,  in  con- 
formity therewith,  said  sheriff  returned  said  writ  into 
this  court,  with  his  doings  thereon,  with  his  certificate 
that  said  writ  was  satisfied  in  full,  and  upon  the  records 
of  this  court  said  writ  and  judgment  appear  to  be  satis- 
fied in  full."  The  court  also  finds  that  Mrs.  Bryan  was 
not  the  owner  in  severalty  of  the  land  bid  in  by  the  plain- 
tiff, as  represented  by  her,  but  was  at  said  time  the  owner 
of  an  undivided  one-half  of  three-fourths  of  an  acre  there- 
of ;  that  the  judgment  was  not  a  lien  thereon  or  any  part 
thereof,  except  said  three-fourths  of  »an  acre ;  that  the 
parcel  owned  by  her  was,  at  the  time,  of  the  value  of  $200 
and  no  more  ;  and  that  plaintiff  acquired  nothing  under 
the  sale  and  execution  except  an  undivided  half  interest 
in  three-quarters  of  an  acre  tract.  And,  as  conclusions 
of  law,  finds  that  there  was  no  real  satisfaction  of  the 
judgment  and  execution,  except  to  the  extent  of  $200 ; 
and  that  such  satisfaction,  except  as  to  said  amount, 
should  be  set  aside  and  canceled,  and  the  sale  under  the 
execution,  and  tlie  sheriff's  deed  thereon,  except  as  to 
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such  three-quarters  of  an  acre  tract,  should  be  canceled 
and  held  for  naught.  From  this  order  the  defendant 
appeals.  Revsrsbd. 

For  appellant  there  was  an  oral  argument  by  Messrs. 
Richard  W,  Montague  and  Theodore  J.  Geisler,  with  a  brief 
over  the  name  of  Gammans  &  Lamson^  to  this  effect : 

I.  Fraudulent  representations  afford  no  ground  for 
relief  at  law  unless  they  were  known  at  the  time  to  be 
untrue  by  the  party  making  them.  A  scienter  must  be 
shown  :  Collins  v.  Evans,  5  Q.  B.  820;  Barley  v.  Walford^ 
9  Q.  B.  197  ;  Ormrod  v.  Huth,  14  Mees  &  W.  650  ;  Marsh 
V.  Falkner,  40  N.  Y.  562 ;  Wakeman  v.  Dalley,  51  N.  Y. 
27 (10  Am.  Rep.  551)  ;  Schwabacher  v.  Riddle,  99  111.  343  ; 
Tone  V.  Wilson,  81  111.  529. 

II.  The  representations  must  have  been  relied  upon 
by  the  party  to  whom  they  were  made  ;  and,  if  he  makes 
independent  investigation  of  the  matters  stated,  he  can- 
not recover  on  the  ground  of  fraud  :  Hagee  v.  Grossman, 
31  Ind.  223  ;  Hess  v.  Young,  59  Ind.  379  ;  Taylor  v.  Guest, 
58  N.  Y.  262  ;  Percival  v.  Hargar,  40  Iowa,  286  ;  Slaugh- 
ter's AdmW  V.  Gerson,  80  U.  S.  (13  Wall.)  379 ;  Tuck  v. 
Downing,  76  111.  71;  Hicks  v.  Stevens,  121  111.  186;  South- 
em  Develop.  Co.  v.  Silva,  125  U.  S.  247. 

III.  Where  a  party  to  whom  fraudulent  representa- 
tions are  made  has  the  same  means  of  knowledge  as  the 
party  makiffg  them,  he  cannot  recover  on  the  ground  of 
fraud  :  Banfield  v.  Banfield,  24  Or.  571 ;  Tuck  v.  Downing, 
76  111.  71;  Hicks  v.  Stevens,  121  111.  186;  Schioahacher 
V.  Riddle,  99  111.  343  ;  Insurance  Co.  v.  Reed,  33  Ohio  St. 
283;  Slaughter's  AdmW  v.  Gerson,  80  U.  S.  (13  Wall.) 
379  ;  Brown  y .  Leach,  107  Mass.  364  ;  Poland  y.Brownell, 
131  Mass.  138  (41  Am.  Rep.  215) ;  Long  v.  Warren,  68 
N.  Y.  426;    Chrysler  v.  Canady,  90  N.  Y.  272  (43  Am. 
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Itep.  166)  ; '  MamlocJc  v.  Fairbanks,  46  Wis.  415  (32  Am. 
Rep.  716);   Southern  Develop.  Co.  v.  Silva,  125  U.  S.  247. 

IV.  Where  real  property  is  sold  under  a  general  exe- 
cution the  purchaser  buys  caveat  emptor,  smd  the  satisfac- 
tion cannot  be  set  aside,  even  though  the  title  absolutely 
fails :  Smith  v.  Painter,  5  Serge  &  Rawle,  223  (9  Am. 
Dec.  344);  Vattier  v.  Ly tie's  EzWs,  6  Ohio,  ^77  ;  Thomas 
V.  Olazener,  90  Ala.  537  (24  Am.  St.  Rep.  830) ;  Holcombe 
Y.Loudermilk,  3  Jones'  Law  (N.  C),  491 ;  Jones  v.  Burr, 
5Strob.  (S.  C.)  147  (53  Am.  Dec.  699),  2  Black,  Judg. 
§  1010;    Freeman  v.  Caldwell,  10  Watts,  10. 

V.  The  satisfaction  will  not  be  set  aside  when  the 
judgment  debtor  has  any  interest  whatever  in  the  prop- 
erty:     Holtzinger  v.  Edwards,  51  Iowa,  383. 

VI.  The  rule  of  caveat  emptor  applies  to  purchasers  at 
all  execution  sales  :  Hoxter  v.  Poppleton,  9  Or.  481 ;  Hex- 
ter  V.  Schneider,  14  Or.  184. 

For  respondent  there  was  an  oral  argument  by  Mr.  U. 
S.  Grant  Marquam,  with  a  brief  to  this  effect : 

I.  A  court  of  law  exercises  equitable  jurisdiction  over 
its  own  process;  and,  where  the  plaintiff  is  the  purchaser, 
and  the  rights  of  third  persons  have  not  intervened,  a 
court  of  law,  even  after  a  deed  has  passed,  upon  motion 
or  petition  filed  in  the  court  from  which  process  has  is- 
sued, where  fraud  or  other  matters  are  alleged,  making 
it  unfair  or  inequitable  for  the  sale  or  deed  to  stand,  has 
jurisdiction  and  power  to  set  aside  the  deed  and  the  satis- 
faction of  the  judgment ;  and  the  only  forum  whence 
such  relief  is  granted  is  in  the  court  where  the  process 
has  issued.  The  following  authorities  show  that  motion 
or  petition  filed  in  the  court  whence  the  execution  issued 
is  the  proper  remedy :  Wilson  v.  Stilhvell,  14  Oliio  St. 
467  ;    Laughlin  v.  Fairbanks,  8  Mo.  367  ;    Bentz  v.  Hines, 
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3  Kan.  390  (89  Am,  Dec.  594)  ;  Meyer  v.  bishop,  27  N. 
J.  Eq.  141 ;  Mutual  Life  Ins.  Co,y,  Ooddard,  33  N.  J.  Eq. 
483  ;  State  v.  Baker^  9  Rich.  Eq.  521 ;  March  v.  Ludlum, 
3  Sandf.  Ch.  35  ;  Boles  v.  Johnston,  23  Cal.  226  (83  Am. 
Dec.  Ill) . 

II.  The  following  authorities  hold  that  even  after  a 
deed  has  been  given,  in  case  of  fraud  or  mistake,  the  court 
will  set  aside  the  sale  and  grant  a  new  writ :  Watson  v- 
Berch,  2  Ves.  Jr.  51 ;  White  v.  Wilson,  14  Ves.  151 ;  Col- 
lier Y.Whipple,  13 Wend.  224;  Tripp  v.  Cook,  26  Wend. 
143  ;  Requa  y.Rea,  2  Paige,  339  ;  Campbell  v.  Gardner, 
11  N.  J.  Eq.  423  (69  Am.  Dec.  598)  ;  Seaman  v.  Riggins, 
2  N.  J.  Eq.  214  (34  Am.  Dec.  200)  ;  National  Bank  v. 
Sprague,  21  N.  J.  Eq.  461. 

III.  It  is  not  necessary  to  prove  that  the  plaintiff  re- 
lied solely  on  the  defendant's  representations.  It  is  suf- 
ficient if  the  representations  were  relied  upon  by  the 
plaintiff  as  constituting  one  of  the  substantial  induce- 
ments to  his  action:  Safford  v.  Grout,  120  Mass.  20; 
Mathews  v.  Bliss,  22  Pick.  48 ;  James  v.  Hodsden,  47  Vt. 
127 ;     Winter  v.  Brandel,  30  Ark.  362. 

IV.  Every  contracting  party  not  in  actual  fault  has  a 
right  to  rely  upon  the  express  statements  of  an  existing 
fact,  the  truth  of  which  is  known  to  the  contracting  party 
who  made  it,  and  unknown  to  the  party  to  whom  it  is 
made,  when  such  statement  is  a  basis  of  a  mutual  en- 
gagement. He  is  under  no  obligation  to  investigate  and 
verify  the  statement  to  the  truth  of  which  the  other  party 
to  the  contract,  with  full  knowledge,  has  deliberately 
pledged  his  faith:  Par /lam  v.  iJandoZp/i,  7  Miss.  435  ;  Kie- 
fer  V.  Roger,  19  Minn.  32  ;   Upsham  v.  Debow,  7  Bush,  442  ; 

Voting  V.  Hopkins,  6  Marsh.  23  ;  Campbell  v.  Wittingham, 
5  J.  J.  Marsh.  96  ;  Bailey  v.  Smock,  61  Mo.  213;  Holland 
V.  Anderson,  38  Mo.  55  ;    Clagett  v.  Crall,  12  Kan.  393. 
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Mk.  Justice  Bean,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

The  facts  of  the  case  do  not  call  for  a  discussion  of 
the  question  as  to  whether,  under  the  doctrine  of  caveat 
emptor,  which  applies  to  all  execution  sales,  a  plaintiff 
who  purchases  under  an  execution  issued  on  a  judgment 
in  his  favor  is  entitled,  in  the  absence  of  fraud,  after  the 
sale  has  been  confirmed  and  a  sheriff's  deed  made,  to 
have  it  and  the  satisfaction  of  the  judgment  set  aside, 
and  a  new  execution  issued,  where  the  defendant  had 
no  interest  whatever  in  the  property  purchased  by  him. 
Upon  this  point  the  authorities  are  quite  evenly  divided, 
and,  Mr.  Freeman  says,  clearly  irreconcilable.  But,  even 
in  states  holding  the  aflBrmative  of  the  proposition,  a  sale 
will  not  be  set  aside  if  the  defendant  had,  in  fact,  some 
interest  in  the  property  sold,  although  the  plaintiff  may 
have  been  mistaken  as  to  the  extent  thereof :  2  Free- 
man, Judg.  §  478 ;  Holtzinger  v.  Edwards,  51  Iowa,  383 
(1  N.  W.  600)  ;  Gonce  v,  McCoy,  101  Tenn.  587  (70  Am. 
St.  Rep.  714,  49  S.  W.  754).  It  is  admitted  that  Mrs. 
Bryan  had  an  interest  in  the  property  purchased  by  the 
plaintiff  at  the  time  of  the  sale,  and  therefore,  under  the 
rule  referred  to,  the  plaintiff  cannot,  in  the  absence  of 
fraud,  have  the  sale  vacated  because  she  was  mistaken 
as  to  the  quality  of  such  interest.  Nor,  indeed,  is  there 
any  contention  that  she  is  entitled  to  the  relief  sought  on 
account  of  the  failure  of  title,  but  she  grounds  her  right 
entirely  upon  what  she  claims  to  have  been  the  fraudu- 
lent misrepresentation  of  the  judgment  debtor  concern- 
ing her  title  to  the  property.  But  we  do  not  think  she  is 
entitled  to  relief  upon  that  ground,  because  it  does  not 
appear,  either  from  the  allegations  of  the  petition  or  the 
findings  of  the  court,  that  at  the  time  Mrs.  Bryan  made 
the  representations  she  knew  them  to  be  false,  or  that 
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they  were  not  actually  believed  by  her  on  reasonable 
grounds  to  be  true.  It  is  an  established  rule  that  false 
representations  afford  no  ground  for  relief  at  law,  unless 
they  were  known  to  be  untrue  by  the  party  making  them, 
or  were  made  as  of  his  own  knowledge,  without  knowing 
whether  they  were  true  or  not:  Cawsion  v.  SturgiSj  29 
Or.  331  (43  Pac.  656)  ;  Southern  Develop.  Co.  v.  Silva, 
125  U.  S.  247  (8  Sup.  Ct.  881).  And  neither  the  alle- 
gations nor  the  findings  of  fact  bring  this  case  within 
that  rule. 

Again,  it  is  doubtful  from  the  findings  whether,  if  the 
representations  had  been  false  and  fraudulent  to  the 
knowledge  of  Mrs.  Bryan,  the  plaintiff  would  be  entitled 
to  relief,  because  it  is  uncertain  whether  they  were  relied 
upon  by  her.  It  is  elementary  law  that  false  representa- 
tions, made  by  one  party  to  another,  will  not  be  sufficient 
ground  for  relief  at  law  unless  it  is  shown  that  the  party 
complaining  relied  upon  such  representations,  and  was 
thereby  misled:  Dunning  v.  Crcsson^  6  Or.  241.  The 
finding  of  fact  is  that  the  "plaintiff  relied  partly  on  the 
said  representations  of  Mrs.  Bryan  and  believed  them  to 
be  true,  partly  on  her  own  investigation,  and  partly  on 
the  representations  of  other  persons,  and  supposed  said 
Mary  Bryan  was,  at  the  time  of  the  levy  and  sale,  the 
owner  in  severalty  of  three  or  four  acres  in  said  Robinson 
donation  land  claim  and  other  tracts  in  said  donation  land 
claim  sufficient  to  satisfy  said  execution."  There  is  no 
finding  that  the  plaintiff  was  induced  to  make  the  pur- 
chase by  reason  of  Mrs.  Bryan's  representations.  It  is 
admitted  that  she  did  have  an  interest  in  the  land  sold, 
and  it  is  quite  probable  the  plaintiff,  upon  an  investiga- 
tion for  herself,  believed  that  this  interest  was  sufficient 
to  satisfy  tlie  execution.  And,  while  it  is  not  necessary 
for  us  to  put  the  case  upon  that  ground,  it  is  very  doubt- 
ful whether  this  finding  would  be  sufficient  to  support 
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the  order  of  the  court,  even  if  it  appeared  that  the  repre- 
sentations were  made  by  Mrs.  Bryan  with  knowledge  of 
their  falsity.  It  follows  from  these  views  that  the  peti- 
tioner is  not  entitled  to  the  relief  sought,  and  the  judg- 
ment of  the  court  below  must  be  reversed. 

Reversed. 


Decided  5  March.  1900. 

STATE  V.  ROWE. 

[OOPac.208.] 

Dismissal  for  Failure  to  File  Brief— Rules  of  Court.— An  appeal  will 
be  dismissed  for  failure  to  tile  a  printed  brief  as  required  by  Rule  6  of  the 
court,  where  no  reasonable  excuse  Is  offered  for  the  omission. 

From  Clatsop  :   'Pfios.  A.  McBride,  Judge. 

A.  M.  Rowe  appealed  from  a  conviction  on  a  criminal 
charge.  The  attorney-general  moves  to  dismiss  the 
appeal.  Dismissed. 

Mr.D.R.N.Blackbum,  Attorney-General,  for  the  motion. 

No  appearance,  contra. 

Per  Curiam.  This  is  a  motion  to  dismiss  the  appeal 
upon  the  ground  that  the  appellant  has  failed  to  prepare, 
serve  and  file  a  printed  brief  within  the  time  required  by 
Rule  6  of  this  court :  35  Or.  593.  The  appeal  having 
been  perfected,  the  transcript  was  filed  herein  October  22, 
1898,  and  the  brief  of  appellant  should  have  been  served 
and  filed  within  twenty  days  thereafter.  But,  although 
more  than  fifteen  months  have  elapsed,  no  attempt  has 
been  made  to  comply  with  such  requirement  until  after 
the  motion  to  dismiss  was  interposed .  By  a  cross  motion, 
the  appellant  now  seeks  to  be  relieved  from  the  default, 
basing  his  application  upon  an  affidavit  showing  that  he 
was  without  money  or  means  to  print  the  brief.     This 
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appears  to  be  the  only  substantial  ground  assigned  for  the 
delay.  But,  upon  an  inspection  of  the  record,  we  find  that 
an  order  was  obtained  from  the  court  below  authorizing 
the  printing  of  the  brief  at  the  expense  of  the  county ; 
and,  as  no  other  substantial  reason  is  given  for  the  delay, 
we  think  the  appellant  is  not  entitled  to  be  relieved  of  the 
default.  The  motion  to  dismiss  will,  therefore,  be  al- 
lowed. Dismissed. 


Aigued  17  October ;   decided  30  October,  1889. 
OREGON  LUMBER  COMPANY  v.  JOKES. 

[58  Pac.  789.] 

Evidence  Necessary  to  Establish  Resulting  Trust.— The  evidence  must 
be  clear  and  convincing  to  eHtablish  by  parol  a  r^ulting  trust  In  real  property 
on  the  ground  that  the  title  wan  taken  In  the  name  of  one  person,  while  the 
price  was  paid  by  another,  but  such  suits  are  successfully  maintained. 

From  Wasco  :  W.  L.  BRiLDSHAw,  Judge. 

Suit  by  the  Oregon  Lumber  Company,  a  private  corpo- 
ration, against  Levi  and  Bu^rns  Jones  to  declare  a  result- 
ing trust  in  its  favor  as  to  certain  land.  Plaintiff  had  a 
decree,  from  which  defendants  appealed.       Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  John 
H.  Cradlebaugh  and  Alfred  S.  Bennett. 

For  respondent  there  was  a  brief  over  the  name  of  Hunt- 
ington &  Wilson. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  enjoin  the  prosecution  of  an  action  at 
law,  and  to  establish  a  trust  in  real  property.  The  de- 
fendants commenced  an  action  against  plaintiif ,  a  private 
corporation,  to  recover  the  possession  of  lot  4  in  section 
35,  township  3  north  of  range  9  east  of  the  Willamette 
Meridian,  and  damages  for  its  alleged  unlawful  deten- 
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tion,  whereupon  the  defendant  in  that  action  filed  its 
answer  therein,  and,  as  plaiutiff,  filed  a  cross  bill  alleg- 
ing that  while  it  was  in  the  exclusive  possession  of  lots  3 
and  4  in  said  section,  township,  and  range,  the  defendant 
Levi  Jones  purchased  said  lots  from  the  State  of  Oregon 
and  obtained  a  deed  thereto  ;  that  thereafter  the  defend- 
ant Burns  Jones  entered  into  an  agreement  with  plaintiff 
whereby  he  stipulated  that  in  consideration  of  the  sum  of 
$50  he  would  procure  from  Levi  a  deed  to  an  undivided 
one-half  of  said  lots  for  plaintiff ;  tlmt  plaintiff  furnished 
him  said  sum,  by  which  he  secured  said  interest,  but  took 
the  conveyance  to  himself,  and  refused  to  execute  a  deed 
to  plaintiff.  Issue  having  been  joined  on  the  cross  bill, 
a  trial  was  had,  resulting  in  a  decree  as  prayed  for  in  said 
bill,  from  which  defendants  appeal. 

The  undisputed  testimony  shows  that  in  the  spring  of 
1893  plaintiff  erected  a  planing  mill  and  other  buildings 
on  said  lot  4,  since  which  time  it  has  maintained  a  lumber 
yard  thereon ;  that  the  defendant  Levi  Jones,  having 
learned  that  the  legal  title  to  said  lots  3  and  4  was  in  the 
State  of  Oregon,  secured  its  deed  thereto ;  that  on  No- 
vember 13,  1895,  plaintiff  was  indebted  to  the  defendant 
Burns  Jones  in  the  sum  of  $136.55;  that  Charles  T. 
Early,  a  clerk  in  its  employ,  borrowed  $40,  which,  with 
$10  al-ready  in  his  possession,  he  gave  to  Burns,  who  paid 
the  same  to  his  brother  Levi,  and  on  the  following  day 
obtained  from  the  latter  and  his  wife  a  deed  to  an  undi- 
vided one-half  interest  in  said  lots.  Plaintiff  claims  that 
it  furnished  Burns  said  money  under  a  contract  whereby 
he  agreed  that  upon  the  payment  of  $50  he  would  secure 
for  it  an  undivided  one-half  interest  in  said  lots  from 
Levi.  Defendants  deny  the  existence  of  such  agreement, 
and  maintain  that  the  money  so  furnished  was  on  account 
of  plaintiff's  debt  to  Burns,  who  paid  the  same  to  Levi, 

96  Ob.— «. 
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in  addition  to  the  sum  of  $200  evidenced  by  two  promis- 
sory notes  of  $100  each,  as  a  consideration  for  said  con- 
veyance. It  is  impossible,  under  any  theory  of  the  case, 
to  harmonize  the  testimony ;  and,  in  reaching  a  conclu- 
sion upon  the  facts  involved,  such  circumstances  must 
be  considered  as  will,  in  our  judgment,  show  on  which 
side  the  preponderence  of  evidence  lies. 

One  incident  which  is  deserving  of  particular  attention 
is  the  fact  that  Early  left  the  store  at  Drano,  Washington, 
of  which  he  had  charge,  ferried  the  defendants  across  the 
Columbia  River  in  plaintiff's  steamer  to  Mitchell's  Point, 
accompanied  them  from  there  to  Hood  River,  and  bor- 
rowed the  money  for  Burns.  If  the  object  of  such  at- 
tention was  to  pay  said  sum  on  account  of  the  debt  due 
Burns  from  plaintiff,  it  manifests  an  obliging  disposition, 
and  an  anxiety  to  meet  plaintiff's  liabilities,  not  ordinarily 
characteristic  of  its  agents  ;  for  Levi  Jones,  as  a  witness, 
in  answer  to  the  question,  '*Wliat  time  in  the  month  are 
the  men  usually  paid  by  the  Oregon  Lumber  Company?" 
said  :  **I  can't  answer  that.  A  man,  to  get  a  check  out 
of  them,  has  got  to  dog  them  to  it."  Mrs.  Burns  Jones, 
testifying  upon  the  same  subject,  said:  "They  were 
never  very  prompt  about  paying."  Another  occurrence 
worthy  of  notice  is  the  fact  that  after  reaching  Hood 
River,  and  before  borrowing  the  money.  Early  asked  for 
the  deed  executed  by  the  state  to  Levi,  and,  after  exam- 
ining it,  secured  the  money  and  gave  it  to  Burns.  Levi 
Jones'  testimony  upon  this  subject  is  as  follows:  '*Q. 
What  did  Early  say  when  he  asked  to  examine  the  deed. 
A.  Oh,  he  said,  *Let  me  see  the  deed.'  Q.  This  was  be- 
fore the  money  w^as  paid  to  Burns,  as  I  understand  it? 
A.  Yes,  sir;  that  was  before  Charley  [Early]  had  the 
money  at  all."  Burns  Jones'  testimony  relating  to  this 
incident  is  as  follows  :  "Q.  Do  you  remember  of  having 
a  conversation  with  Early  and  your  brother  at  Hood 
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River,  in  the  side  room  oflF  the  store  there?  A.  Yes,  sir. 
Q.  How  did  you  come  to  go  into  that  side  room?  A.  Us 
three  come  in  the  store  together — I  and  Charlie  [Early] . 
He  says,  *Step  in  here.  Let's  see  your  deed.'  I  says, 
'All  right;'  and  from  that  he  got  the  money,  after  he 
looked  at  the  deed."  If  Early  was  not  to  obtain  a  con- 
veyance of  an  interest  in  said  lots  for  the  Oregon  Lumber 
Company,  this  inquiry  about  the  deed  would  evince  a 
curiosity  most  unusual  in  the  methods  of  business  men. 
These  two  circumstances,  in  our  judgment,  stamp  the 
testimony  of  plaintiff's  witnesses  as  true,  and  show  that 
Burns  Jones  agreed  that  upon  the  payment  of  $50  he 
would  procure  an  undivided  one-half  interest  in  said  lots 
for  plaintiff,  and  that  upon  the  payment  of  such  sum  he 
secured  the  deed  thereto.  The  testimony  discloses  other 
circumstances  which  strengthen  this  conviction,  but  we 
deem  it  unnecessary  to  detail  them,  or  further  to  com- 
ment upon  the  testimony.  In  a  suit  to  establish  by  parol 
a  resulting  trust  in  real  property  upon  the  ground  that  it 
was  purchased  and  the  conveyance  of  the  legal  title  taken 
in  the  name  of  one  person,  while  the  purchase  price  was 
paid  by  another,  the  evidence  of  such  payment  must  be 
clear,  certain,  and  convincing  :  Clark  v.  Pratt ^  15  Or.  304 
(14  Pac.  418);  Sisemore  v.  Pclton,  17  Or.  546  (21  Pac. 
667) ;  Parker  v.  Newitt,  18  Or.  274  (23  Pac.  246) ;  Snider 
V.  Johnson,  25  Or.  328  (35  Pac.  846) ;  Barger  v.  Barger, 
30  Or.  268  (47  Pac.  702) .  The  testimony  of  plaintiff's 
witnesses,  in  our  judgment,  answers  every  requirement 
of  the  law  as  announced  in  these  decisions,  and  hence  it 
follows  that  the  decree  is  aflBrmed.  Affirmed. 
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Decided  10  July,  1891). 
liAVERY  V.  ARNOIiD. 

[67  Pac.  906,  68  Pac.  624.] 

1.  Aliens— Water  Rights.— An  alien  has  the  same  right  to  purchase  land  from 

private  'persons  that  a  citizen  has,  and  an  appurtenant  water  right  will  pass 
to  an  alien  under  a  conveyance  J  ust  as  It  would  to  a  citizen. 

2.  Estoppel  by  Acquiescekce— Parol  License.— An  owner  of  a  water  privi- 

lege cannot  be  estopped  from  Insisting  on  his  right.s  by  the  fact  that  he  stood 
by  without  objecting  while  another  diverted  water  fk^m  the  same  stream.  To 
constitute  acquiescence  an  estoppel  It  must  have  been  In  consequence  of  some 
consideration  ftt)m  the  second  appropriator  or  of  some  benefit  accruing  to  the 
person  estopped :    Garrett  v.  Bishop^  Tt  Or.  849,  cited. 

8.  Date  When  Adverse  Use  Begins.— The  adverse  user  of  water  for  irrigation 
purposes  does  not  begin  with  the  construction  of  the  ditch,  but  only  with  the 
first  beneficial  use  of  the  water. 

4.  Pleadings  Must  be  Considered  Together.— A  complaint  and  reply  should 
be  read  together,  when  not  repugnant,  to  determine  the  Intent  of  the  pleader. 

From  Malheur:    Morton  D.  Clifford,  Judge. 

This  suit  was  commenced  June  26,  1896,  by  Daniel 
Lavery  to  enjoin  Thos.  L,  Arnold  from  diverting  water 
from  a  natural  stream  known  as  * 'Jerry  Creek."  Plain- 
tiff alleges  that  he  is  the  owner  of  a  tract  of  arid  land  in 
Harney  County,  through  which  said  creek  flows ;  that 
in  1883  his  predecessor  in  interest  made  an  appropria- 
tion of  two  hundred  inches  of  water  therefrom,  which 
has  since  been  constantly  used  in  irrigating  said  land ; 
that  in  1890  defendant  unlawfully  diverted  water  from 
said  stream,  thereby  depriving  plaintiff  of  the  use  thereof, 
to  his  damage  in  the  sura  of  $1,000.  The  defendant, 
after  denying  the  material  allegations  of  the  complaint, 
avers  that  he  is  the  owner  of  certain  tracts  of  land 
through  which  said  stream  flows ;  that  in  April,  1886, 
he  made  an  appropriation  of  water  therefrom,  and  has 
since  used  the  same  adversely  to  plaintiff  in  irrigating 
his  land  ;  that  plaintiff  and  his  predecessor  in  interest, 
by  making  no  objection,  encouraged  him  to  make  such 
appropriation;  and  that,  relying  upon  their  acquiescence, 
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and  believing  that  he  would  not  be  disturbed  in  the  use 
of  the  water,  he  made  valuable  improvements  upon  his 
land,  which  he  would  not  otherwise  have  made.  The  re- 
/ply  having  denied  the  material  allegations  of  the  answer, 
the  cause  was  referred  to  William  E.  Lees,  who  took  the 
testimony,  and  found  for  the  defendant ;  but,  objections 
having  been  made  to  such  findings,  the  court  set  them 
aside,  and  found  for  plaintiff,  and  that  he  was  entitled 
to  forty  inches  of  the  water  of  said  stream,  and  enjoined 
defendant  from  interfering  with  his  use  thereof,  and 
from  this  decree  the  latter  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Will  R.  King  and  F,  M.  Saxton,  with  an  oral  argument 
by  Mr,  King, 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  John  L,  Rand. 

Mr.  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  The  evidence  shows  that  in  1883  George  W.  Mc- 
Quinn  settled  upon  the  land  now  owned  by  plaintiff, 
extended  thereto  a  neighbor's  ditch,  and  used  the  water 
of  Jerry  Creek  thereupon  ;  that  in  1885  he  filled  up  this 
extension,  constructed  another  ditch,  and  appropriated 
the  water  of  said  creek  to  the  irrigation  of  his  land,  to 
which  he  afterwards  obtained  a  title  ;  that  in  1887  plain- 
tiff became  the  owner  of  said  tract,  and  since  that  time 
has  constantly  used  a  portion  of  said  water  in  raising 
crops  thereon  ;  that  in  1886  defendant  appropriated  the 
waters  of  said  stream  in  irrigating  a  tract  upon  which 
he  settled,  and  has  since  continued  so  to  use  a  portion 
thereof.  From  this  evidence  the  court  found,  and  we 
think  rightly,  that  plaintiff's  predecessor  in  interest  was 


86  Lavery  v.  Arnold.  [36  Or. 

the  prior  appropriator.  It  is  insisted  by  defendant's 
counsel  that  the  evidence  fails  to  show  that  plaintiff  was 
a  citizen  of  the  United  States.  But  this  can  be  of  no 
consequence,  for  his  predecessor  in  interest  must  have  ^ 
been,  in  order  to  acquire  the  title  from  the  general  gov- 
ernment ;  so  that  the  water  right,  being  appurtenant  to 
the  land,  passed  by  the  conveyance  to  plaintiff,  who  is 
now  the  owner  of  it,  unless  he  has  been  deprived  thereof 
by  estoppel  or  an  adverse  user. 

2.  Defendant's  counsel  maintain  that  plaintiff  and 
his  predecessor  knowingly  and  without  objection  per- 
mitted their  client  to  construct  ditches  and  divert  the 
water  to  the  irrigation  of  his  land,  and  that,  relying  upon 
such  acquiescence,  he  has  improved  his  premises,  which 
would  be  rendered  valueless  without  the  use  of  the  water  ; 
and,  this  being  so,  plaintiff  is  estopped  to  question  his 
right  to  continue  such  use.  It  has  been  held  in  this  state 
that  a  parol  license  to  do  some  act  upon  the  servient 
estate  cannot  be  revoked  after  the  licensee,  relying  upon 
the  faith  thereof,  has  expended  money  or  performed  labor 
in  making  valuable  and  permanent  improvements  upon 
real  property  :  Coffman  y.  Rohlmis,  8  Or.  278;  Huston 
V.  Bybee,  17  Or.  140  (2  L.  R.  A.  568,  20  Pac.  51) ;  Combs 
V.  Slayton,  19  Or.  99  (26  Pac.  661) ;  Curtis  v.  La  Grande 
Water  Co,  20  Or.  34  (10  L.  R.  A.  404,  23  Pac.  808,  and 
25  Pac.  378) ;  McBroom  v.  Thompson,  25  Or.  559  (42  Am. 
St.  Rep.  806,  37  Pac.  57) ;  Garrett  v.  Bishop,  27  Or.  349 
(41  Pac.  10) .  But  such  license  must  result  from  some 
consideration  paid  by  the  licensee  or  some  benefit  accru- 
ing to  the  licensor,  otherwise  a  person  entitled  to  the  use 
of  water  might  be  deprived  thereof  by  seeing  a  neighbor 
constructing  a  ditch,  making  no  objection  thereto  until 
the  water  was  diverted,  under  an  honest  belief  that  he 
intended  to  use  only  the  surplus.  The  parol  license 
sanctioned  and  upheld  by  this  court  is  something  more 


July,  1899.]  Lavery  v.  Arnold.  87 

than  a  passive  acquiescence,  and  hence  defendant  can 
claim  no  right  to  the  use  of  the  water  by  this  means. 

3.  The  evidence  relating  to  defendant's  diversion  and 
appropriation  of  a  part,  at  least,  of  the  water  of  Jerry 
Creek  embraces  every  element  of  an  adverse  user ;  and 
the  only  question  to  be  considered  is  whether  it  has  con- 
'  tinned  for  such  a  period  as  to  bar  a  recovery  by  plaintiff. 
This  suit  having  been  commenced  June  26,  1896,  defend- 
ant's adverse  use,  to  defeat  plaintiff's  right,  must  have 
been  inaugurated  ten  years  prior  thereto.  The  evidence 
in  relation  to  the  exact  date  when  the  water  was  applied 
by  the  defendant  to  a  beneficial  use  is  quite  vague.  He 
testifies  that  on  April  1,  1886,  he  took  possession  of  a 
forty-acre  tract  of  state  school  land,  now  claimed  by  him, 
but  he  could  not  say  when  he  did  the  first  work  thereon  ; 
that  one  Long  took  possession  of  a  tract  of  government 
land  June  1,  1886,  and  the  next  year  cultivated  a  garden 
thereon,  irrigating  it  by  water  taken  from  Jerry  Creek ; 
that  Long  transferred  his  interest  in  this  tract  to  him ; 
and  that  he  commenced  to  cultivate  it  in  1888.  After 
detailing  the  character  and  value  of  his  improvements 
upon  these  tracts,  he  was  asked  and  answered  the  fol- 
lowing questions  in  relaition  thereto  :  "Q.  You  may  state 
if  you  have  irrigated  the  same  during  the  times  you 
have  mentioned.  A.  I  have.  Q.  From  what  creek? 
A.  From  Jerry  Creek.  Q.  By  what  means?  A.  By 
means  of  a  ditch  and  dam  in  the  creek — a  ditch  leading 
from  the  creek.  Q.  When  did  you  first  make  this  ditch 
and  dam  and  make  an  appropriation  of  the  waters  of 
Jerry  Creek?  A.  I  took  out  the  first  ditch  from  Jerry 
Creek  in  April,  1886."  It  will  be  seen  that  the  defend- 
ant does  not  §tate  that  he  appropriated  the  water  to  the 
school  land  in  April,  1886,  unless  the  appropriation  can 
be  inferred  from  his  answer  to  the  question,  *'You  may 
state  if  you  have  irrigated  the  same  during  the  times 
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you  have  mentioned."  The  word  "8ame"  refers  to  both 
tracts  of  land,  and  '* times"  to  April  1,  1886,  when  de- 
fendant took  possession  of  the  school  land,  and  June  1 
of  that  year,  when  Long  entered  upon  the  other  tract. 
There  is  no  evidence  tending  to  show  that  prior  to  June 
26,  1886,  Long  appropriated  the  water  to  his  land,  so 
that  defendant  could  tack  his  user  to  his  predecessor's 
use,  and  thus  complete  the  statutory  period  of  limitation  ; 
and  hence  defendant's  right  must  be  limited  to  the  forty- 
acre  tract.  The  construction  of  the  ditch  in  April,  1886, 
does  not  show  that  his  adverse  user  began  at  that  date, 
because,  not  being  a  prior  appropriator,  his  right  only 
began  with  the  date  the  water  was  applied  to  a  beneficial 
use:  Senior  y,  Anderson,  115  Cal.  496  (47  Pac.  454). 
Several  witnesses  testified  that  defendant  applied  the 
water  to  the  school  land  in  the  spring  of  1886,  and  as 
the  spring  ended  with  May  31,  it  might  seem  that  this 
was  sufiicient  to  bar  plaintiff's  right.  But  the  defendant 
having  alleged  an  adverse  user  as  the  foundation  of  his 
claim,  the  burden  was  upon  him  conclusively  to  show 
that  it  was  inaugurated  prior  to  June  26,  1886,  which 
we  think  he  failed  to  do.  His  answer,  "I  took  out  the 
first  ditch  from  Jerry  Creek  in  April,  1886,"  when  the 
question  embraced  the  appropriation  as  w^ell,  would  seem 
to  contradict,  by  inference  at  least,  the  answer  to  the 
question,  *'You  may  state  if  you  have  irrigated  the  same 
during  the  times  you  have  mentioned."  He  may  have 
thought  that  his  appropriation  related  to  the  time  when 
he  constructed  the  ditch,  and,  if  this  be  so,  it  would 
explain  his  answer  that  he  had  irrigated  the  land  since 
April  1,  1886.  Having  testified  that  he  could  not  state 
when  he  began  work  on  the  forty-acre  tract,  it  is  impos- 
sible to  believe  that  he  could  have  appropriated  the  water 
on  the  day  on  which  he  took  possession  of  the  land.  The 
defendant  having  failed  in  this  respect,  the  finding  of 
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the  court  that  he  has  no  title  to  the  use  of  the  water  is 
correct  so  far  as  it  relates  to  the  use  of  the  quantity 
awarded  plaintiff.  The  evidence  shows  that  from  twenty 
to  sixty  inches  of  water  flow  in  Jerry  Creek,  except  when 
the  snow  is  melting,  at  which  time  it  carries  several  hun- 
dred inches.  Plaintiff's  cultivated  land  would  require, 
for  its  proper  irrigation,  the  quantity  of  water  which  the 
court  awarded  him ;  and,  this  being  so,  it  follows  that 
the  decree  is  aflBrmed.  Affirmed. 

On  Petition  for  Rehearing. 

Mr.  Justice  Moore  delivered  the  opinion. 

4.  It  is  claimed  by  defendant's  counsel  in  their  pe- 
tition for  a  rehearing  of  this  cause  that  the  reply  admits 
the  appropriation  and  adverse  use  of  the  waters  of  Jerry 
Creek  by  defendant  for  more  than  ten  years  prior  to  the 
commencement  of  the  suit,  and  that  this  court  erred  in 
finding  that  such  use  was  for  a  shorter  period.  The  com- 
plaint alleges  that  plaintiff's  predecessor  in  interest  made 
a  prior  appropriation  of  the  waters  of  said  creek  in  1883, 
and  that  in  1890  the  defendant  unlawfully  diverted  the 
waters  thereof,  to  plaintiff's  damage,  etc.  The  answer, 
after  denying  the  material  allegations  of  the  complaint, 
avers  that  defendant,  on  April  1,  1886,  made  an  appro- 
priation of  water  therefrom,  which  he  has  since  used 
adversely  to  plaintiff  in  irrigating  his  land,  and  that 
plaintiff  and  his  predecessors  in  interest  have  ever  since 
said  date  acquiesced  therein,  thereby  encouraging  him  to 
improve  and  cultivate  his  premises,  and  therefore  plain- 
tiff should  not  now  be  permitted  to  allege  that  he  was 
the  owner  and  entitled  to  the  use  of  said  water.  The 
reply  denies  '*that  said  defendant  or  his  predecessors  in 
interest  have  now,  or  ever  had  at  any  time  or  date  what- 
ever, exclusive  use  of  the  waters  of  Jerry  Creek,  or  any 
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other  use  whatever,  to  irrigate  said  lands  or  any  lands 
whatever,  or  for  any  purpose  whatever,  or  otherwise  or  at 
all,  save  and  except  under  the  protest  of  this  plaintiflF." 
It  is  argued  that  this  is  an  admission  that  defendant  used 
the  waters  of  said  stream  more  than  ten  years  prior  to 
the  commencement  of  the  suit,  against  plaintiff's  protest, 
and,  as  the  appropriation,  notwithstanding  such  protest, 
constituted  an  adverse  user,  the  court  erred  in  affirming 
the  decree.  The  complaint  and  reply,  when  not  repug- 
nant, should  be  read  together,  to  determine  the  intent 
of  the  pleader,  and,  when  thus  read  and  fairly  construed, 
it  is  evident  that  the  use  of  the  water  by  defendant  over 
plaintiff's  protest  was  after  1890.  As  we  view  the  reply, 
the  allegation  of  protest  against  the  use  of  the  water  is 
to  show  that  plaintiff  did  not  acquiesce  therein  as  alleged, 
or  encourage  the  defendant  in  improving  his  premises 
by  such  use,  rather  than  that  the  defendant  had  used  the 
water  more  than  ten  years  against  plaintiff's  protest. 
Defendant  having  alleged  an  adverse  user,  the  burden 
was  upon  him  to  show  when  the  water  was  applied  to  a 
beneficial  use,  and,  he  having  failed  in  this  respect,  the 
petition  is  denied.  Rehearing  Denied. 

Argued  23  October;  decided  6  November;   reliearlng  denied  27  November,  1IJ99. 
KOERNER  r.  WIIiliAMETTE  IRON  WORKS, 

38     90l  [58  Pac.  mU 

^6     9o|  Mortgages— liTOHTH  of  Junior  Crkditors— Form  of  Decree.— The  proper 

^   ^'^l  course  of  procedure  to  bar  the  riKhts  of  a  junior  Hen  creditor  who  was  not 

made  a  party  to  the  foreclosure  of  a  prior  iion  Is  a  suit  for  strict  foreclosure, 
requiring  him  to  redeem  within  a  reasonable  time  or  be  barred  and  foreclosed: 
Sellwood  V.  Oray^  11  Or.  5fM,  followed;  Security  Sav.  Cb.  v.  Mackenzie^  33  Or.  209, 
cited. 

From  Clackamas  :    Thos.  A.  McBride,  Judge. 

Suit  by  Rudolph  Koerner  and  Fred  Meyer  against  the 
Willamette  Iron  Works,  ending  in  a  decree  for  plaintiffs, 
from  which  defendant  appeals.  Affirmed. 
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For  appellant  there  was  a  brief  over  the  name  of  Stott^ 
Boise  &  Stout,  with  an  oral  argument  by  Mr,  Raleigh  Stott. 

For  respondents  there  was  a  brief  over  the  name  of  C, 
D,  &  D,  C.  Latourette,  with  an  oral  argument  by  Mr.  C.  D, 
Latourette. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

This  is  a  suit  brought  by  the  purchasers  at  a  sale  under 
a  decree  foreclosing  a  mortgage,  to  require  a  junior  lien 
creditor  who  was  not  a  party  to  the  foreclosure  suit,  and 
who  subsequently  levied  upon  the  property  under  his 
judgment,  and  at  a  sale  became  the  purchaser,  to  redeem. 
The  court  below  entered  a  decree  of  strict  foreclosure,  re- 
quiring the  defendant  to  redeem  within  four  months,  by 
the  payment  of  the  purchase  price,  with  interest,  and,  in 
the  event  of  its  failure  to  comply  therewith,  that  it  be  for- 
ever barred  from  making  such  redemption.  From  this 
decree  the  defendant  appeals,  claiming  that  the  remedy 
in  such  case  is  by  a  reforeclosure  of  the  original  mort- 
gage, a  resale  of  the  premises,  and  distribution  of  the  pro- 
ceeds according  to  the  priorities  of  the  respective  parties. 

The  question  of  the  proper  procedure  to  bar  the  rights 
of  a  judgment  lien  creditor,  who  was  not  made  a  party  to 
the  foreclosure  of  a  prior  mortgage,  was  considered  in  the 
case  of  Sellwood  v.  Gray,  11  Or.  534  (5  Pac.  196),  and  it 
was  held  that  a  suit  to  compel  him  to  redeem  within  a 
reasonable  time  or  be  barred  and  foreclosed  was  the  proper 
practice,  and  this  has  since  been  recognized  as  the  rule. 
Thus,  in  Osborn  v.  Logus,  28  Or.  302,  310  (37  Pac.  456,  38 
Pac.  190,  and  42  Pac.  997,  998),  Mr.  Justice  Wolverton, 
in  discussing  the  question  as  to  whether  subsequent  lien 
creditors  are  necessary  parties  to  a  suit  to  foreclose  a  me- 
chanic's lien,  after  quoting  the  statute,  says  :  **No  one 
will  contend,  under  this  statute,  that,  without  the  pres- 
ence of  a  subsequent  lienor  as  a  party  defendant,  the  suit 
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could  not  proceed.  The  decree  without  him  is  not  bind- 
ing, so  far  as  he  is  concerned.  But  a  purchaser  under 
such  a  decree  may  insist  upon  a  redemption  by  the  lienor 
not  made  a  party,  failing  in  which  such  lienor  will  be 
th'enceforth  barred  of  all  interest  in  the  premises  ;"  citing 
Sellwood  V.  Gray.  And  in  the  recent  case  of  Security  Sav, 
Co.  V.  Mackenzie,  33  Or.  209  (52  Pac.  1046),  in  discussing 
the  form  of  the  decree  in  a  suit  to  foreclose  a  vendee's 
interest  under  a  title  bond,  it  is  said  :  "His  [the  vendor's] 
right  in  this  regard  is  analogous  in  many  respects  to  the 
right  of  a  purchaser  at  foreclosure  sale  to  compel  a  sub- 
sequent lien  creditor,  who  was  not  made  a  party  to  the 
suit,  to  redeem.  In  such  case,  a  court  of  equity  will  com- 
pel the  creditor  to  exercise  his  right  of  redemption  within 
a  reasonable  time,  or,  in  default  thereof,  be  as  effectually 
foreclosed  of  his  equity  of  redemption  without  sale  as  if 
he  has  been  made  a  party  to  the  original  decree."  So 
that,  while  it  may  be  claimed  that  the  case  of  Sellwood  v. 
Gray  could  have  been  put  upon  another  ground,  the  ques- 
tion now  under  consideration  was  squarely  in  issue  and 
decided,  and  the  doctrine  of  the  case  has  since  been  re- 
garded and  accepted  as  sound.  Moreover,  it  is  abun- 
dantly supported  by  authority  :  7  Enc.  PI.  &  Prac.  123  ; 
Parker  v.  Child,  25  N.  J.  Eq.  41 ;  Bolles  v.  Duff,  43  N.  Y. 
469;  Shaiv  v.  Heisey,  48  Iowa,  468.  We  are  therefore 
not  disposed  to  disturb  or  overrule  it,  and  the  decree  of 
the  court  below  is  affirmed.  Affirmed. 

Argued  18  October;  decided  13  November,  1899;  rehearing  denied  8  January,  1900. 
O'BRIEN  V.  O'BRIEN. 

[57  Pac.  374,  58  Pac.  892.] 

1.  Jurisdiction  of  Supreme  Court— Alimony  Pendente  Lite.— The  supreme 
court  cannot,  while  a  divorce  proceeding  is  pending  on  appeal,  order  the  pay- 
ment of  alimony  or  counsel  fees  by  one  of  the  parties.  The  Jurisdiction  of  this 
court  is  entirely  appellate  under  the  Constitution,  Article  VII,  i  6,  and,  more- 
over, Section  500  of  Hill's  Ann.  Laws  contemplates  that  such  an  allowance 
shall  be  made,  if  made  at  all,  by  the  circuit  court  before  appeal. 
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2.  DivoRCK— Cruel  and  Inhuman  Treatment.— Where,  In  a  suit  by  a  wife  for 

a  divorce  on  tlie  ground  of  cruelty,  it  appears  that  the  husband  made  brutal 
assaults  on  her,  which  were  out  of  proportion  to  the  provocation,  and  used  in 
connection  therewith  abusive  language,  so  that  she  was  compelled  to  leave 
home,  and  that  she  at  no  time  resorted  to  personal  violence  or  visited  on  him 
any  personal  chastisement,  she  is  entitled  to  a  divorce. 

3.  Allowance  OF  Alimony  on  Affirming  Decree.— Where  the  supreme  court 

has  a  divorce  case  for  final  disposition  on  its  merits,  it  will  grant  such  relief 
in  the  way  of  an  additional  allowance  for  alimony  or  expenses  as  may  seem 
proper  under  the  proofs  submitted. 

From  Multnomah  :   John  B.  Cleland,  Judge. 

Suit  by  Mary  O'Brien  against  John  O'Brien  for  a  di- 
vorce because  of  alleged  cruel  and  inhuman  treatment  ren- 
dering life  burdensome,  under  Hill's  Ann.  Laws,  §  495, 
subd.  6.  Defendant  appealed  from  the  decree.  After  the 
appeal  had  been  perfected  the  plaintiff  applied  to  the  su- 
preme court  for  an  order  requiring  the  defendant  to  pay 
a  reasonable  amount  for  her  support  and  counsel  fees. 
The  application  was  denied,  and,  on  final  hearing,  the 
decree  was  affirmed.        Motion  Denied:   Affirmed. 

On  Motion  for  Alimony. 
Mr.  Franklin  P.  Mays,  for  the  motion. 
Mr.  William  P.  Lord,  contra, 
Mr.  Justice  Bean  delivered  the  opinion. 

1.  This  is  an  application  on  behalf  of  the  respondent 
for  an  order  requiring  the  appellant  to  pay  such  a  sum  of 
money  as  the  court  may  deem  reasonable  for  her  support 
pending  the  appeal,  and  for  counsel  fees  and  expenses. 
The  petitioner  is  met  at  the  outset  with  the  objection, 
which  we  think  well  taken,  that  the  relief  sought  is  not 
within  the  jurisdiction  of  this  court.  The  constitution 
provides  that  "the  supreme  court  shall  have  jurisdiction 
only  to  revise  the  final  decisions  of  the  circuit  courts  :" 
Const.  Or.,  Article  VII,  §  6.  It  is  therefore  strictly  an  ap- 
pellate tribunal,  and  it  is  only  when  the  circuit  court  has 
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acted,  and  its  act  is  brought  here  for  review  in  the  man- 
ner provided  by  law,  that  our  jurisdiction  attaches.  We 
are  therefore  of  the  opinion  that  we  have  no  power  to 
grant  the  relief  prayed  for,  because  the  jurisdiction  in- 
voked is  original,  and  not  appellate.  It  is  true  that  as 
an  incident  to,  and  in  aid  of,  its  appellate  jurisdiction, 
the  court  has  the  power  to  issue  and  enforce  such  writs 
and  make  such  orders  as  may  be  necessary  or  proper  to 
the  complete  exercise  of  its  jurisdiction ;  but  the  order 
sought  is  in  no  way  essential  or  necessary  for  that  pur- 
pose. We  are  not  unmindful  of  the  rule  that  jurisdiction 
in  divorce  cases  is  said  to  carry  with  it,  by  implication, 
the  incidental  power  to  make  a  proper  allowance  for  ali- 
mony pendente  lite  and  *'8uit  money;"  but  we  have  no 
jurisdiction  of  such  cases,  except  as  conferred  by  the  con- 
stitution, which  limits  it  to  revising  the  actions  of  the 
circuit  court.  And  the  statute  on  the  subject,  which  pro- 
vides that  an  allowance  for  that  purpose  may  be  made"  at 
any  time  after  the  commencement  of  the  suit  and  before 
a  decree  therein,  contemplates  that,  in  harmony  with  the 
constitution,  its  exercise  shall  be  confined,  in  the  first  in- 
stance, to  the  court  of  original  jurisdiction  :  Hill's  Ann. 
Laws,  §  500.  The  cases  relied  upon  by  counsel  for  peti- 
tioner, from  Michigan,  Colorado,  and  Nevada  {Goldsmith 
V.  Goldsmith,  6  Mich.  285  ;  Pleyte  v.  Pleyte,  15  Colo.  125, 
25  Pac.  25;  Lake  v.  Lake,  17  Nev.  230,  30  Pac.  878), 
though  apparently  in  point,  were  tried  and  determined 
under  constitutions  by  the  terms  of  which  jurisdiction  is 
vested  in  the  appellate  court  to  issue  writs  of  habeas  cor- 
jyiis,  mandamus,  quo  warranto,  certiorari,  injunction,  and 
other  remedial  writs,  with  authority  to  hear  and  deter- 
mine the  same  :  1  Comp.  Laws,  Mich.  p.  58;  1  Mills' 
Ann.  Stat.  Colo.  p.  258.  Or,  in  addition  to  those  enu- 
merated, "all  writs  necessary  or  proper  to  the  complete 
exercise  of  its  appellate  jurisdiction:"  Const.  Nev.  Article 


Nov.  1899.]  O'Brien  v.  O'Brien.  95 

VI,  §  4.  Our  constitution  contains  no  such  provision, 
and  vests  no  such  jurisdiction  in  this  court,  but,  eveu  un- 
der a  constitution  similar  to  that  of  Nevada,  the  Supreme 
Court  of  California,  in  Reilly  v.  Reilly,  60  Gal.  624,  held 
that  it  had  no  power  to  make  an  allowance  for  alimony 
penderUe  lite.     The  petition  is  denied. 

Motion  Overruled. 

On  the  Merits. 

For  appellant  there  was  an  oral  argument  by  Mr.  James 
Gleason . 

For  respondent  there  was  an  oral  argument  by  Mr. 
Franklin  P.  Mays. 

Per  Curiam.  2.  This  is  a  suit  for  divorce  upon  the 
ground  of  cruel  and  inhuman  treatment,  rendering  life 
burdensome.  The  parties  were  married  January  31, 1881, 
and  the  cruel  treatment  of  which  plaintiff  complains,  con- 
sisting of  assaults  upon  her  person,  commenced  in  1883, 
and  continued  from  time  to  time  down  to  near  the  day  of 
their  separation.  The  manner  of  these  assaults  it  is  not 
necessary  to  describe,  more  than  to  say  that  the  evidence 
shows  them  to  have  been  brutal,  and  out  of  proportion  to 
any  provocation  that  may  have  induced  them .  Along  with 
the  administration  of  physical  chastisement,  the  defend- 
ant used  toward  plaintiff  vile,  offensive,  and  abusive  lan- 
guage, calculated  to  wound  her  feelings,  humiliate,  and 
degrade  her.  In  October  prior  to  the  commencement  of 
this  suit,  he  applied  to  her  abusive  language,  threatened 
to  and  did  beat  her,  so  that  she  was  compelled  to  leave 
home,  and  thereupon  she  ceased  to  live  with  him.  She 
at  no  time,  however,  resorted  to  personal  violence,  or 
visited  upon  him  any  physical  chastisement.  Notwith- 
standing her  conduct  was  not  what  marital  ethics  would 


96  O'Brien  v,  O'Brikn.  [36  Or. 

approve,  his  cruelty  to  her  was  entirely  out  of  proportion 
to  the  provocation,  unjustifiable,  and  unmerited.  Tlie 
divorce,  therefore,  was  properly  granted,  and  the  decree 
must  be  affirmed. 

3.  The  court  below  found  that  the  plaintiff  was  with- 
out money  or  means  to  conduct  the  suit  or  pay  attorney's 
fees  ;  that  she  had  received  no  money  from  the  property 
involved  since  October  10,  1897 ;  and  that  $300  was  a 
reasonable  sum  to  be  allowed  for  her  support  and  main- 
tenance meanwhile,  and  allowed  her  that  sum  in  the 
decree.  Since  the  case  came  here,  application  has  been 
made  for  a  further  allowance,  to  cover  costs  incident  to 
the  delay,  trouble,  and  expense  attending  the  appeal,  it 
being  alleged  that  she  was  without  money  and  means  to 
enable  her  to  carry  on  or  further  prosecute  her  defense. 
We  then  refused  to  grant  further  alimony  pendente  liie^ 
for  the  reason  that  we  were  A\athout  jurisdiction  to  that 
end.  Having  the  case  now  for  final  disposition  upon  its 
merits,  we  may  grant  such  relief  in  the  way  of  an  addi- 
tional allowance  as  may  seem  proper,  consistent  with  and 
in  pursuance  of  the  proofs  submitted  respecting  the  same. 
The  allowance  granted  by  the  court  below  was  designed 
for  her  support  and  maintenance  during  the  pendency  of 
the  suit  in  that  court.  She  should  now  be  allowed  an 
additional  sum,  sufficient  to  reimburse  her  for  the  reason- 
able outlay  and  expense  attendant  upon  the  appeal ;  and, 
deeming  the  sum  of  $100  sufficient  for  that  purpose,  the 
decree  here  will  include  that  sum,  in  addition  to  her 
costs  and  disbursements  in  both  courts.        Affirmed. 
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Decided  5  March,  1900. 
STATE  V.   BliAZIER. 

[80Pac.2a3.] 

Service  of  Notice  of  Appeal  in  Criminal  Cahe.— A  notice  of  appeal  by  a 
defendant  from  a  Judgment  of  conviction  of  a  crime  must  be  served  on  the 
clerk  of  the  court  In  which  the  Judgment  roll  was  liled:  State  v.  Homer ^^ 
Or.  es,  followed. 

From  Multnomah  :   Thos.  A.  Stephens,  Judge. 

John  E.  Blazier  appealed  from  a  judgment  convicting 
him  of  a  crime.  The  case  was  heard  on  a  motion  to  dis- 
miss. Dismissed. 

Mr,  /)./2.iV.J??acA:ft?/r7i, Attorney-General,  for  the  motion. 
No  appearance,  contra. 

Per  Curiam.  This  is  a  motion  by  the  state  to  dismiss 
the  appeal  because  the  notice  thereof  has  not  been  served 
upon  the  clerk  of  the  court  where  the  judgment  roll  was 
filed,  as  required  by  Section  1433,  Hill's  Ann.  Laws. 
The  case  comes  within  the  decision  in  State  v.  Horner^  36 
Or.  68  (59  Pac.  549),  recently  decided,  and  the  motion 
will,  therefore,  be  allowed.  Dismissed. 


Argued  23  October;  dwldcd  13  November,  1800. 
HANNAN   V.  GREENFIEIiD. 

[58  Pac.  888.] 

1.  Materiality  of  Evidence.— Where  a  complaint  stated  a  cause  of  action  for 

a  balance  due  for  labor  at  a  certain  rate  per  day,  and  added  **of  which  S78  Is 
due  for  commissions  as  aforesaid,"  but  there  was  no  aforesaid  statement  on 
that  subject,  It  was  error  to  admit  testimony  In  relation  to  commissions. 

2.  Allegations  and  Proofs— Performance  of  Contract.— It  Is  a  settled  rule 

that  proofs  must  follow  the  allef^rutlons  of  the  complaint;  thus,  an  allegation 
that  plaintiff  had  performed  all  the  conditions  of  a  contrjict  prwcnient  to  his 
right  to  sue,  win  not  support  testimony  that  such  condltious  had  not  been 
performed  because  of  a  waiver  by  the  other  party :  Loruj  Creek  Bldg.  Amoc, 
V.  Slate  Iru,  Oo,  28  Or.  SflO,  applied. 
86  Ob.- 7. 
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8.  Mode  of  Proving  Whitinqs.— Compliance  with  Hill's  Ann.  Laws,  g  761,  pre- 
RCiiblng  the  mode  of  proving  a  writing  by  a  subscribing  witness,  Is  manda- 
tory, and  permitting  a  witnessed  contract  to  be  proved  otherwise  than  as  by 
said  section  required. 

4,  Evidence  of  Acts  of  Agent.— Until  the  fiict  of  agency  has  been  established 
directly  or  inferenttally,  the  acts  and  declarations  of  an  agent  are  Inadmis- 
sible against  his  principal :    Omnell  v.  McLoxighlin^  28  Or.  230,  cited. 

6.  ImmateriaIj,  Irrelevant  and  Incompetent  Testimony.— It  is  error  to 
permit  a  party  to  Introduce  as  evidence  a  returned  registered  letter,  mailed 
after  the  action  was  begun,  where  it  did  not  appear  to  connect  any  one  of  the 
parties  in  any  way  with  the  persons  to  whom  it  was  addressed. 

From  Multnomah  :    Loyal  B.  Stearns,  Judge. 

Action  by  Edward  Hannan  against  J.  R.  Greenfield  and 
another.  Judgment  for  plaintiff,  and  defendant  Green- 
field appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Davis ^ 
Gantenhein  &  Veazic,  with  an  oral  argument  by  Mr.  Arthur 
L.  Veazie. 

For  respondent  there  was  a  brief  over  the  names  of 
Allen  R,  Joy  and  Wallis  Nash^  with  an  oral  argument  by 
Mr.  John  C.Leasure. 

Mr.  Justice  Moore  delivered  the  opinion. 

This  is  an  action  to  recover  compensation  for  services 
alleged  to  have  been  performed  by  plaintiflF  as  canvassing 
agent  for  defendants.  It  is  stated,  in  substance,  in  the 
complaint,  that  at  all  the  times  therein  mentioned  the  de- 
fendants, J.  R.  Greenfield  and  L.  E.  Woodworth,  were 
partners,  and  engaged  in  business  under  the  name  of  the 
Pacific  Coast  Home  Supply  Association  ;  that  about  No- 
vember 28,  1894,  defendants  entered  into  a  contract  with 
plaintiff,  whereby  he  was  appointed  their  agent,  in  pur- 
suance of  which  he  solicited  subscriptions  for  member- 
ship in  said  association,  for  wiiich  they  agreed  to  pay 
him  forty  per  cent,  of  the  amount  secured  on  account 
thereof ;   and  it  was  stipulated  that  if  the  commissions 
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80  received  did  not  equal  $4  per  day  of  eight  hours,  they 
would  pay  him,  in  addition  thereto,  sufficient  to  make  up 
that  amount.  It  is  then  alleged  as  follows  :  "(3)  That 
plaintiff  entered  the  employ  of  said  association  on  or 
about  the  28th  day  of  November,  1894,  as  canvassing 
agent  and  solicitor,  as  j^rovided  in  tlie  aforesaid  contract, 
and  that  plaintiff  kept  and  performed  on  his  part  all  the 
conditions  of  said  contract.  (4)  That  the  said  commis- 
sions of  said  subscriptions  taken  by  this  plaintiff  as  so- 
licitor as  aforesaid  did  not  amount  to  the  sum  of  $4  per 
day.  (5)  That  there  is  now  due  plaintiff  for  wages  and 
services,  as  aforesaid,  in  accordance  with  the  conditions 
of  said  contract,  over  and  above  all  payments  and  setoffs, 
the  sum  of  $268.40,  of  which  $78  is  for  commissions  as 
aforesaid."  It  is  then  averred,  in  substance,  that  said 
sum  of  $268.40  became  due  December  20, 1895,  and  that 
plaintiff  is  entitled  to  interest  thereon  at  the  rate  of  eight 
per  cent,  per  annum  from  that  date,  for  which  he  prayed 
judgment.  The  defendant  Wood  worth,  not  having  been 
personally  served  with  the  summons,  made  no  appear- 
ance, but  Greenfield  filed  an  answer  denying  each  alle- 
gation of  the  complaint,  and  a  trial  resulted  in  a  joint 
judgment  against  the  defendants,  and  a  personal  judg- 
ment against  Greenfield,  for  the  amount  demanded,  from 
which  he  appeals. 

1.  It  is  contended  by  defendants'  counsel  that  the 
court  erred  in  permitting  plaintiff,  over  their  objection 
and  exception,  to  testify  concerning  any  sum  that  might 
be  due  him  on  account  of  commissions.  The  plaintiff,  in 
answer  to  the  question,  *'How  much  is  due  you  for  com- 
missions under  your  contract?"  said  :  '*I  took  158  mem- 
berships at  $7  each,  which  would  make  $1,106.  I  was 
to  have  40  per  cent,  commission  on  all  memberships, 
which  would  make  $442.40.  Of  that  amount  I  received 
$371.55,  making  a  balance  due  me  on  commissions  of 
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$70.85.  I  worked  160  days  at  |4  per  day,  making  $640, 
less  $442.40,  amount  of  commissions,  leaves  $197.60  due 
me  over  and  above  commissions.  Add  to  this  $70.85  still 
unpaid  on  commissions,  makes  $268.45."  An  examina- 
tion of  the  complaint  will  show  that  the  cause  of  action 
is  founded  upon  the  alleged  breach  of  the  agreement  to 
pay  $4  per  day  for  the  service  performed.  It  is  intimated 
therein,  however,  that  $78  of  the  amount  demanded  is 
due  for  commissions,  but  this  averment  is  a  statement  of 
a  conclusion  of  law  without  the  allegation  of  any  facts 
upon  which  to  predicate  it.  The  complaint  contains  no 
allegation  respecting  the  number  of  members  secured,  or 
the  amount  received  by  plaintiff  on  account  thereof,  from 
which  it  could  be  inferred  that  $78,  or  any  other  sum, 
was  due  him. 

It  is  insisted  by  plaintiff's  counsel  that,  notwithstand- 
ing the  complaint  might  have  been  vulnerable  to  a  de- 
murrer, if  one  had  been  interposed,  the  defect  was  cured 
by  the  verdict.  The  rule  is  well  settled  in  this  state  that 
a  general  verdict  will  cure  a  defective  statement  in  a 
pleading,  but  will  not  aid  one  from  which  a  material 
averment  is  omitted  :  Weiner  v.  Lee  Shing,  12  Or.  276  (7 
Pac.  Ill);  Bingham  v.  Kern,  18  Or.  199  (23  Pac.  182). 
'*The  extent  and  principle  of  the  rule  of  aider  by  ver- 
dict," says  Mr.  Justice  Bean  in  Booth  v.  Moody,  30  Or.  222 
(46  Pac.  884),  '*is  that  whenever  the  complaint  contains 
terms  sufficiently  general  to  comprehend  a  matter  so  es- 
sential and  necessary  to  be  proved  that,  had  it  not  been 
given  in  evidence,  the  jury  could  not  have  found  the  ver- 
dict, the  want  of  a  statement  of  such  matter  in  express 
terms  will  be  cured  by  the  verdict,  because  evidence  of 
the  fact  would  be  the  same  whether  the  allegation  of  the 
complaint  is  complete  or  imperfect.  But,  if  a  material 
allegation  going  to  the  gist  of  the  action  is  wholly  omitted, 
it  cannot  be  presumed  that  any  evidence  in  reference  to  it 
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was  offered  or  allowed  on  the  trial,  and  hence  the  plead- 
ing is  not  aided  by  the  verdict."  The  complaint  contain- 
ing no  statement  of  facts  in  relation  to  the  amount  due  on 
account  of  commissions,  a  material  averment,  going  to 
the  gist  of  a  part  of  the  action,  was  omitted  therefrom, 
and,  there  being  no  foundation  upon  which  to  predicate  a 
part  of  the  judgment,  at  least,  the  court  erred  in  permit- 
ting plaintiff  to  testify  in  relation  to  the  amount  claimed 
to  be  due  on  account  of  such  commissions. 

2.  It  is  contended  that  the  court  erred  in  refusing  to 
strike  out  plaintiff's  testimony  concerning  the  cancella- 
tion of  the  contract  under  which  the  alleged  service  was 
performed.  The  contract  in  question  shows  that  plaintiff 
agreed  to  devote  his  whole  time  for  the  term  of  one  year 
from  December  10,  1894,  to  canvassing  for  memberships 
in  said  association,  and  to  make  up,  after  the  expiration 
of  the  year,  all  time  lost  during  such  period.  The  testi- 
mony which  the  court,  over  defendants'  exception,  re- 
fused to  slrike  out,  is  as  follows  :  ''Q.  How  long  did  you 
work?  A.  I  went  to  work  under  that  contract  as  soon 
as  I  could  get  my  catalogues  and  book  matter  from  the 
printers.  I  was  delayed  a  couple  of  weeks.  I  put  in  160 
days,  and  worked  until  about  the  16th  or  17th  of  Decem- 
ber, 1895.  There  is  a  clause  in  the  contract  which  states 
that  I  was  to  make  up  all  lost  time  during  the  year,  and 
any  time  I  would  lose  from  work.  If  I  didn't  work,  I 
had  to  make  it  up  after  the  year  expired.  The  contract 
expired  on  December  10,  1895.  I  put  in  two  days  after 
that  on  the  lost  time,  and  the  weather  got  so  bad,  and  it 
was  getting  so  near  the  holidays,  that  it  was  virtually 
impossible  to  do  any  business,  and  so  I  thought  I  would 
come  home  for  the  holidays,  and  wait  until  the  weather 
settled,  and  then  go  out  and  fulfill  my  contract.  After 
I  came  in,  Mr.  Greenfield  and  I  checked  up  our  accounts, 
to  see  how  we  stood.     Then  I  asked  him  if  he  would  not 
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give  me  a  little  money  to  carry  me  over  the  holidays. 
He  said  he  didn't  see  how  he  could  until  some  of  the 
notes  were  paid  up,  as  I  had  drawn  all  commissions  on 
what  cash  was  turned  in,  and  I  would  have  to  wait  until 
some  of  the  parties  paid  their  notes.  I  said  :  'There  is 
something  coming  to  me  on  my  days'  work, — what  I  was 
to  get  over  and  above  the  commission.  The  commissions 
do  not  amount  to  the  $4  you  agreed  to  pay.'  Mr.  Green- 
field said  :  'You  have  not  been  working  under  that  for 
some  time.  I  canceled  that  along  about  the  first  of  June.' 
Q.  Is  there  anything  further  you  wish  to  state?  A.  The 
only  thing  that  I  desire  to  add  is  that  the  reason  why  I  did 
not  go  on  and  finish  up  my  lost  time  according  to  the  con- 
tract was  because  Mr.  Greenfield  notified  me  that  he  had 
canceled  the  contract."  This  testimony  tended  to  show 
an  excuse  for  plaintiff's  failure  to  perform  his  part  of  the 
agreement.  It  was  alleged  in  the  complaint  that  he  had 
kept  and  performed,  on  his  part,  all  the  conditions  of  the 
contract,  which  averment  being  controverted,  it  was  in- 
cumbent upon  him  to  establish  on  the  trial  facts  showing 
such  performance  :  Hill's  Ann.  Laws,  §  87.  Instead  of 
complying  with  this  statutory  requirement  he  sought  to 
evade  the  conditions  of  his  agreement  by  reason  of  de- 
fendants' conduct,  without  alleging  a  waiver  by  the  latter. 
Under  the  allegations  of  his  complaint,  plaintiff  was  re- 
quired to  show,  as  a  condition  precedent  to  the  mainten- 
ance of  his  action,  that  he  had  made  up  the  time  lost 
during  the  year.  This  he  did  not  attempt  to  do.  If  he 
relied  upon  a  waiver  of  the  contract  as  the  foundation  of 
his  action,  he  should  have  alleged  the  facts  constituting 
such  waiver;  and,  not  having  done  so,  the  court  erred 
in  refusing  to  strike  out  the  testimony  excepted  to  :  Long 
Creek  Bldg.  Assoc,  v.  State  Ins,  Co,  29  Or.  569(46  Pac.  366) . 
3.  It  is  insisted  that  the  court  erred  in  admitting  in 
evidence,  over  defendants'  objection  and  exception,  the 
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contract  alleged  to  have  been  entered  into  between  the 
parties,  on  the  ground  that  the  subscribing  witness  thereto 
was  not  called  to  prove  its  execution,  nor  his  absence  ac- 
counted for.  The  statute  requires  that  the  proof  of  the 
execution  of  a  writing  shall  be  made  by  calling  the  sub- 
scribing witness,  if  there  be  one  living  within  the  state, 
and  capable  of  testifying.  If  such  witness  be  dead,  or 
out  of  the  state,  or  incapable  of  testifying,  the  proof  of 
his  handwriting  and  that  of  the  party  is  sufficient :  HilFs 
Ann.  Laws,  §  761.  The  statute  prescribing  the  mode  of 
proving  the  execution  of  such  writings  when  they  are  not 
certified  copies  of  a  public  record  is  mandatory,  and  the 
court  erred  in  admitting  said  contract  in  evidence  :  Brig- 
ham  V.  Palmar  J  3  Allen,  450  ;  Barry  v.  Ryan,  4  Gray,  523; 
Story  V.  Lovett,  1  E.  D.  Smith,  153  ;  Jones  v.  Underwood, 
28  Barb.  481 ;  Hodneit  v.  Smith,  10  Abb.  Prac.  (N.  S.)  86. 
4.  It  is  maintained  that  the  court  erred  in  refusing 
to  strike  out  plaintiflF's  testimony  concerning  statements 
made  to  him  by  an  alleged  agent  of  said  association .  The 
testimony  objected  to  is  as  follows  :  '  'About  the  28th  day 
of  November,  1894, 1  made  a  contract  of  employment  with 
the  so-called  Pacific  Coast  Home  Supply  Association.  It 
is  not  an  incorporated  company  or  association.  I  made 
this  contract  with  the  understanding  that  Greenfield  and 
Wood  worth  were  the  sole  proprietors,  and  that  I  was  to 
make  all  reports  to  them,  and  receive  my  salary  and  com- 
missions from  them.  Mr.  Shurtz,  the  general  agent,  told 
me  this  at  the  time  I  made  my  contract  for  employment." 
The  acts  and  declarations  of  an  agent,  while  they  may  be 
binding  upon  himself,  cannot  be  used  against  his  prin- 
cipal until  the  fact  of  the  agency  has  been  established  by 
independent  evidence,  or  fairly  inferred  from  circum- 
stances :  Connell  v.  McLoughlin,  28  Or.  230  (42  Pac.  218) ; 
McClung^s  ExWs  v.  Spotsivood,  19  Ala.  165  ;  Galbreath  v. 
Cole,  61  Ala.  139  ;     TFatch  v.  Sqiiires,  11  Mich.  185  ;    Peck 
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V.  Ritchey,  66  Mo.  114  ;  Francis  v.  Edwards,  77  N.  C.  271. 
After  the  agency  is  thus  proved,  the  declarations  of  the 
agent  bind  the  principal  only  when  they  are  made  during 
the  continuance  of  the  agency,  and  in  regard  to  a  trans- 
action then  depending,  et  dum  fervct  opus :  1  Greenleaf , 
Ev.  §  113  ;  Story,  Ag.  §  134 ;  Wictorwitz  v.  Farmer's 
Ins.  Co.  31  Or.  569  (51  Pac.  75)  ;  Packet  Co.  v.  Clough, 
87  U.  S.  (20  Wall.)  528 ;  Vicksburg  &  M.  R.  R.  Co.  v. 
O'Brien,  119  U.  S.  99  (7  Sup.  Ct.  118) .  PlaintifF's  testi- 
naony  shows  that  the  statement  of  Mr.  Shurtz  was  made 
to  him  at  the  time  the  agreement  was  entered  into,  and, 
as  it  related  to  the  parties  to  the  contract,  it  would  prob- 
ably have  been  admissible  in  evidence  as  a  part  of  the 
res  gestse  if  the  existence  of  the  agency  had  been  properly 
established ;  but  the  transcript  does  not  show  that  the 
agency  had  been  proved,  either  directly  or  inferentially, 
and,  this  being  so,  the  court  erred  in  refusing  to  strike 
out  said  testimony. 

5.  It  is  contended  that  the  court  erred  in  permitting 
plaintiflF  to  offer  in  evidence,  over  defendants'  objection 
and  exception,  a  returned  registered  letter  addressed  to 
"Mess.  W.  R.  Davidson,  James  Sharp,  or  Geo.W.  Staf- 
ford .  Formerly  Doing  Business  as  the  Pacific  Coast  Home 
Supply  Association,  132  Market  St.,  San  Francisco."  This 
letter  was  mailed  after  the  action  was  commenced,  and, 
as  it  does  not  seem  in  any  manner  to  connect  the  defend- 
ants with  the  persons  to  whom  the  letter  was  addressed, 
the  court  erred  in  admitting  it  in  evidence.  It  follows 
that  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial.  Reversed. 
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Argued  M  October ;  decided  13  November,  1889 ;  rehearing  denied  8  January,  1900. 
BUSSEIili  V.  lillilENTHAIi. 

[68Pac.890.] 

Bales  by  Sample— Accepting  Part— Severable  Contract.— Defendant 
oontmcted  with  plaintifT  to  purchaHe  certain  lota  of  hops,  represented  by  sam- 
pies,  which  were  to  be  accepted  not  later  than  a  certain  date,  and  delivered  at 
once  thereafter,  with  the  exception  of  a  certain  lot  which  could  not  be  delivered 
at  that  time.  Defendant  accepted  and  paid  for,  according  to  contract,  all  the 
lota  except  the  one  which  was  to  be  delivered  later;  nothing  being  said  at  the 
time  in  regard  to  the  receipt  and  acceptance  thereof.  Afterwards  the  remaining 
lot,  on  Inspection,  was  found  not  to  conform  to  the  sample,  and  was  rq)€?cted. 
Held,  that  defendant  waa  not  bound  to  receive  or  accept  any  lot  of  hops  un- 
less It  conformed  to  the  sample,  and  the  acceptance  of  some  lot*  did  not  pro- 
vent  him  fVom  rejecting  the  lot  which  did  not  conform  to  the  sample,  without 
returning  or  offering  to  return  those  already  received. 

From  Multnomah :   E.  D.  Shattuck,  Judge. 

This  is  an  action  by  J.  M.  Russell  &  Company  against 

Ernest  R.  Lilienthal  to  recover  for  certain  hops  alleged  to 

have  been  sold  by  the  plaintiff  to  the  defendant.    The  case 

was  tried  without  the  intervention  of  a  jury,  and  from  the 

findings  of  fact  it  appears  tliat  on  November  7, 1896,  the 

piaintifF  and  defendant  entered  into  a  contract  in  writing, 

^f  which  the  following  is  a  copy:     ''Portland,  Oregon, 

^ov.  7th,  '96.     For  and  in  consideration  for  the  covenant 

hereinafter  performed,  we  have  this  day  sold  to  Mr.  H. 

^chtmann,  for  account  of  Lilienthal,  265  bales  of  hops, 

^tJx  the  privilege  of  our  making  the  number  269  ;  certain 

^^  of  hops,  represented  by  samples,  which  are  marked 

y  the  following  numbers  :    No.  48, 48  bales  ;  65,  34  bales  ; 

^^>  84  bales  ;  69, 35  bales  ;  73,  34  bales  ;  74,  22  bales  ;  75, 

^  l>ales.    The  acceptance  is  not  to  be  later  than  Tuesday, 

^t\x  Nov.,  and  the  delivery  to  be  at  once  after  acceptance, 

■"^^H  the  exception  of  lot  68, 84  bales,  which  will  be  deliv- 

^cl  as  soon  as  they  can  be  hauled  to  Tualatin.     Lilien- 

^^l  &  Co.  are  to  pay  for  the  said  hops  11  cts.  per  lb.  f .  o.  b. 

^^^  -     [Signed]  Hermann  Uchtmann,  for  Acct.  of  Lilien- 

&  Co.    The  J.  M.  Russell  Co.,  J.  M.  Russell."    The 
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hops  had  not  been  inspected  or  examined  by  the  defendant 
at  the  date  of  the  agreement,  but  a  sample  of  each  lot  was 
exhibited  to  and  delivered  to  his  agent,  and  the  contract 
was  made  upon  the  understanding  that  the  bulk  would 
correspond  to  the  sample.  Prior  to  the  date  fixed  in  the 
contract  for  acceptance,  the  hops  were  inspected  and  ac- 
cepted by  the  defendant,  and  were  thereupon  delivered 
and  paid  for,  except  lot  68 ;  nothing  being  said  at  the 
time  in  regard  to  the  receipt  and  acceptance  thereof.  On 
or  about  the  twentieth  of  November  the  hops  in  lot  68 
were  inspected  by  the  defendant's  agent,  who  refused 
to  accept  them  because  they  did  not  conform  to  the  sam- 
ple, whereupon  the  plaintiff  sold  them  on  defendant's  ac- 
count, and  now  seeks  to  recover  the  difference  between 
the  amount  realized  and  what  defendant  agreed  to  pay. 
The  judgment  of  the  court  below  was  in  favor  of  plain- 
tiff for  the  amount  demanded,  and  defendant  appeals. 

Reversed. 

For  appellant  there  was  an  oral  argument  by  Mr.  Wirt 
Minor,  with  a  brief  over  the  name  of  Cox,  Cotto7i,  Teal  & 
Minor,  to  this  effect : 

I.  The  contract  is  executory.  Under  it  no  property 
passed,  and  possession  remained  in  Russell  &  Company. 
Nor  was  any  part  of  the  purchase  price  paid.  The  con- 
tract does  not  contemplate  a  sale  on  credit.  Samples  of 
the  hops  contracted  were  not  exhibited  only,  but  delivered 
to  the  buyer,  and  he  was  to  inspect  and  accept  the  same 
before  delivery  and  before  payment  of  any  part  of  the 
purchase  price.  It  is  a  contract  for  the  sale  of  specific 
chattels  conditionally.  The  lot  of  hops  numbered  68,  in 
Washington  County,  was  not  inspected  until  December 
3,  1896,  and  was  never  accepted  or  delivered :  1  Benja- 
min, Sales,  §8  3,  308,  325,  364-461 ;  Hatch  v.  Oil  Co.  100 
U.  S.  124, 131-33;  Ehjee  Cotton  Cases,  89  U.  S.  (22  Wall.) 
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180,  188-190;  Zagury  v.  Turnell,  2  Camp.  240;  Sim- 
mons V.  Swift,  5  B.  &  C.  857;  Macomber  v.  Parker,  13  Pick. 
175,  182-83;  Riddle  v.  Varnum,  20  Pick.  280,  283-84; 
Bradford  v.  Manly,  13  Mass.  139, 142-44  (7  Am.  Dec.  132); 
Commonwealth  v.  Greenfield,  121  Mass.  40;  Joyce  v.  Adams, 
8  N.Y.  291-297;  i^oo<  v.  Jfar«7i,  51  N.Y.  288-294;  Kern 
V.  Tupjyer,  52  N.  Y.  550,  553  ;  Bailey  v.  Long,  24  Kan. 
90,92;  Lester  Y.  East,  49  Ind.  588,  59Q;  T.W,&W.Ry. 
Co.  V.  Chew,  67  111.  378  ;  Wilkinson  v.  Holliday,  33  Mich. 
386,  387. 

II.  The  contract  contemplates  a  sale  of  certain  hops 
represented  by  sample.  The  agreement  is  an  agreement 
to  sell  by  sample,  and  it  was  so  understood  by  the  con- 
tracting parties :  2  Rapalje  &  Lawrence's  Law  Die.  p. 
1147;  10  Am.  &  Eng.  Enc.  Law  (1  ed.) ,  165  ;  2  Benja- 
min, Sales,  p.  846  ;  Parkinson  v.  Lee,  2  East,  314  ;  Brad- 
ford V.  Manly,  13  Mass.*  139  (7  Am.  Dec.  132);  Dickinson 
V.  Gay,  7  Allen,  29,  31  (83  Am.  Dec.  656);  Sands  v. 
Taylor,  5  Johns.  410  (4  Am.  Dec.  374);  Gallagher  v. 
Waring,  9  Wend.  20  ;  Hargons  v.  Stone,  5  N.  Y.  73  ;  Foot 
V.  Marsh,  51  N.  Y.  288 ;  Kern  v.  Tupper,  52  N.  Y.  550 ; 
Avery  y.  Willson,  81  N.  Y.  341-44  (37  Am.  Rep.  501) . 

III.  The  contract  is  not  an  entire  contract  for  the  sale 
of  two  hundred  and  sixty-nine  bales  of  hops,  but  a  single 
contract  relating  to  seven  severable  and  distinct  matters, 
containing  independent  covenants  as  to  each  :  Emerson 
V.  Taunton,  2  Taunt.  38  ;  Rugg  v.  Minelt,  11  East,  218  ; 
Roots  V.  Lord  Donner,  4  B.  &  Ad.  77 ;  Comstin  v.  Chap- 
man, L.  R.  2  H.  L.  250 ;  Aldrich  v.  Pyatt,  64  Barb.  391; 
Mills  V.  Hunt,  20  Wend.  431, 433  ;  Tipton  v.  Fertner,  20  N. 
Y.  423-433  ;  Keelery.Vandervere,  5  Lans.  313-318;  Avery 
V.  Willson,  81  N.  Y.  345-47  (37  Am.  Rep.  501) . 
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For  respondent  there  was  an  oral  argument  by  Mr.  Mil- 
ton W.  Smith,  with  a  brief  to  this  eflfect : 

I.  The  contract  in  the  case  is  an  entire  contract:  South- 
well V.  Beezley,  5  Or.  at  p.  461-462 ;  Sun  Publishing  Co, 
V.  Minnesota  Type  Foundry  Co.  22  Or.  p.  61;  Baker  v.  Hig- 
gins,  21  N.  Y.  397  ;  2  Parsons,  Cont.  (7  ed.)  pp.  648-651; 
2  Addison,  Cont.  (Morgan's  ed.)  §  562. 

II.  The  fact  that  the  property  sold  is  made  up  of  seven 
or  eight  distinct  parcels,  cuts  no  figure  upon  the  question 
of  the  entirety  of  the  contract:  Sun  Publishing  Co,  v. 
Miiinesota  Type  Foundry  Co.  22  Or.  at  p.  61 ;  Mansfield  v. 
IVigg,  113  Mass.  350 ;  Morse  v.  Brackett,  98  Mass.  205; 
Clark  V.  Baker,  5  Mete,  at  pp.  459-460. 

III.  Nor  does  the  provision  contained  in  that  contract, 
that  part  of  the  hops  bought  and  sold  are  to  be  delivered 
at  one  time  and  the  remainder  at  another,  change  the  con- 
tract from  an  entire  contract  to  a  several  contract :  Nor- 
rington  v.  Wright,  115  U.  S.  188;  Clark  y.  Wheeling  Steel 
Works,  53  Fed.  Rep.  494.      . 

IV.  The  contract  being  entire,  the  appellant  was 
bound,  if  he  accepted  any  part  of  the  hops,  to  accept 
all,  and,  having  accepted  and  paid  for  part  of  the  hops, 
he  can  not  say  that  he  rescinded  the  contract  or  refuse  to 
take  the  remainder  of  the  hops  in  Washington  County, 
without  returning  to  the  respondent  the  entire  lot  of  hops 
mentioned  in  the  contract :  Sands  v.  Taylor,  5  Johns.  405, 
408  (4  Am.  Dec.  374);  Morse  v.  Bra<;kett,  98  Mass.  205  ; 
Clark  V.  Baker,  5  Mete.  452  ;  Mansfieldy,  Trigg,  113  Mass. 
350 ;    Reynolds  v.  Palmer,  21  Fed.  at  p.  438. 

V .  The  contract  in  question* was  not  for  a  sale  by  sam- 
ple :  Beirne  v.  Dord,  5  N.  Y.  95  (55  Am.  Dec.  321)  ;  Gun- 
ther  V.  Atwcll,  19  Md.  157  ;  Barnard  v.  Kellogg,  77  U.  S. 
(10  Wall.)  383  ;    Reynolds  y.  Palmer,  21  Fed,  435,  455;    2 
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Schouler,  Per.  Prop.  (2  ed.)  §  359;  Oardiner  v.  Graves^  4 
Camp.  144.  See,  also,  Day  v.  Ragnet,  14  Minn.  (Gil.)  at 
p.  210  ;  Salisbury  v.  Stainer,  19  Wend.  159  (32  Am.  Dec. 
437). 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

This  action  seems  to  have  been  based  on  the  theory 
that  all  the  hops  had  been  accepted  by  the  defendant, 
which  he  denies.  There  is  some  conflict  in  the  findings 
of  the  court  upon  this  issue.  It  is  stated  therein  that  on 
and  prior  to  November  10,  1896,  defendant  had  an  oppor- 
tunity to  inspect  all  the  hops,  and  did  "accept  the  same," 
and  this  finding  favors  such  theory ;  but,  upon  the  re- 
quest of  the  defendant,  additional  and  more  specific  find- 
ings were  made,  from  which  it  appears  that  about  the 
ninth  of  November  the  agents  of  plaintiff  and  defendant 
went  to  the  farm  of  the  grower  of  lot  68,  in  Washington 
County,  for  the  purpose  of  inspecting  the  hops,  but,  find- 
ing them  stored  in  an  inconvenient  place,  it  was  agreed 
that  they  should  be  hauled  to  Tualatin,  and  the  defendant 
should  have  an  opportunity  to  inspect  them  there,  and 
might  reject  them  if  they  did  not  conform  to  the  sample, 
but  by  mutual  consent  of  the  parties  the  hops  were  there- 
after taken  to  Portland,  and  were  inspected  by  defendant's 
agent,  and  rejected  as  not  being  of  the  kind  and  quality 
called  for  by  the  contract.  The  court  also  finds  that  the 
bulk  of  the  hops  comprising  such  lot  was  not  as  repre- 
sented by  the  sample,  but  was  materially  inferior  thereto. 
The  averment,  therefore,  that  all  the  hops  mentioned  in 
the  contract  had  been  accepted  by  the  defendant  prior  to 
the  commencement  of  the  action,  is  not  supported  by  the 
findings  ;  and  it  must  be  taken  as  a  fact  that  lot  68  had 
not  been  delivered  or  accepted,  and  did  not  conform  to 
the  sample  exhibited  at  the  time  the  contract  was  made. 
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but  was  materially  inferior  thereto.  The  court  ruled, 
however,  in  eifect,  that  the  defendant  was  bound  to  ac- 
cept them  at  the  contract  price,  and,  for  his  refusal  to  do 
so,  rendered  judgment  against  him  for  the  difference  be- 
tween such  amount  <and  what  the  plaintiff  actually  re- 
ceived on  the  resale  of  the  hops.  It  is  sought  to  sus- 
tain this  judgment  upon  the  theory  that  the  contract  for 
the  sale  of  the  hops  was  not  severable,  but  entire,  and 
that  defendant,  having  received  and  accepted  a  portion, 
could  not  refuse  to  accept  and  pay  for  the  remainder  at 
the  contract  price,  although  they  were  inferior  in  grade 
and  quality  to  the  sample,  without  returning  or  offering 
to  return  those  already  received  ;  and  in  support  thereof 
the  following  cases  are  cited :  Clark  v.  Baker,  5  Mete. 
(Mass.)  452  ;  Morse  v.  Brackett,  98  Mass.  205  ;  Mansfield 
V.  Trigg,  113  Mass.  350.  But  these  cases  do  not  support 
plaintiff's  contention.  In  each  of  them  the  contract  had 
been  executed  by  the  delivery  of  the  goods,  and  the  ques- 
tion was  as  to  the  right  of  the  buyer  to  retain  such  portion 
as  conformed  to  the  contract,  and  return  the  remainder. 
The  doctrine  of  the  cases  is  .that,  under  an  entire  contract 
for  the  sale  of  separate  articles  or  packages  of  property, 
the  buyer,  after  the  goods  have  been  delivered,  cannot 
rescind  in  part  on  discovering  that  a  portion  does  not  con- 
form to  the  contract,  but  must  return  whatever  he  has 
received,  if  he  wishes  to  rescind.  If  he  returns  a  part 
only,  the  vendor  may  refuse  to  receive  them,  and  main- 
tain an  action  against  him  to  recover  a  corresponding 
portion  of  the  contract  price,  less  the  difference  between 
the  actual  value  of  the  inferior  goods  and  what  would 
have  been  their  value  had  they  corresponded  with  the 
contract:  Morse  v.  Brackett,  98  Mass.  205.  But  none  of 
the  cases  hold  that  a  seller,  under  such  circumstances, 
may  recover  the  entire  contract  price  for  the  inferior 
goods,  as  the  court  ruled  in  the  case  at  bar.    And,  again, 
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the  contract  on  which  this  action  is  based  is  an  executory, 
and  not  an  executed,  contract.  Under  it  no  title  to  the 
hops  passed  to  the  defendant,  nor  was  he  bound  to  re- 
ceive any  of  them,  until  after  they  had  been  inspected 
and  accepted.  This  is  the  plain  interpretation  of  the 
language  of  the  contract,  and  was  so  understood  by  the 
plaintiff.  In  its  reply  it  alleges  that  at  the  date  of  the 
execution  of  the  contract  the  plaintiff  and  defendant  were 
engaged  in  the  business  of  buying  and  selling  hops  in  Ore- 
gon, and  a  usage  obtained  in  such  business  to  the  effect 
that  when  hops  were  to  be  bought  and  sold  the  seller  ex- 
hibited a  small  quantity,  taken  from  the  bulk  of  the  hops, 
and  the  sale  was  not  consummated  until  the  buyer  had  an 
opportunity  to  inspect  such  bulk  and  accepted  the  same, 
and  that  the  contract  set  out  in  the  complaint  and  re- 
ferred to  in  the  answer  was  made  and  entered  into  by 
plaintiff  and  defendant  in  accordance  with  such  usage. 
Defendant  was  therefore  not  required,  under  the  contract, 
to  receive  or  accept  either  lot  of  hops  unless  it  conformed 
to  the  sample,  and  the  acceptance  of  one  lot  would  not 
prevent  him  from  rejecting  the  others  if  they  were  not 
equal  to  the  sample :  Huhhard  v.  George^  49  111.  275 ; 
Cahen  v.  Piatt,  69  N.  Y.  348  (25  Am.  Rep.  203)  ;  Kipp 
V.  Meyer,  5  Hun,  111.  And,  moreover,  if  it  be  admitted 
that  the  contract  is  entire,  and  that  the  defendant  was 
bound,  if  the  plaintiff  had  so  insisted,  to  accept  and  re- 
ceive all  the  hops  or  none,  its  entirety  might  be  broken 
by  the  concurrent  act  of  both  parties ;  and  when  the 
plaintiff  delivered,  and  defendant  accepted  and  paid  for, 
a  portion  of  the  hops,  without  anything  being  said  about 
the  remainder,  the  parties  by  their  conduct  gave  an  im- 
plied assent  to  the  severance  of  the  contract  to  that  extent 
at  least:  Benjamin,  Sales,  §  426.  We  think,  therefore, 
that,  under  the  findings  of  fact  in  this  case,  plaintiff  was 
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not  entitled  to  recover;  and  the  judgment  of  the  court 
below  must  be  reversed,  and  the  cause  remanded,  with 
directions  to  enter  judgment  in  favor  of  defendant. 

Reversed. 


Decided  20  November,  1899. 
ROIiSTON   i\  MARKHAM. 

[58  Pac.  1099.] 

Assuming  Mortgaqb— Evidence.— Two  grantees  of  land,  under  a  deed  8tipii- 
latlng  that  they  were  to  assume  a  mortgage  on  the  land,  conveyed  the  land  to 
defendant  by  a  quitclaim  deed,  In  which  defendant  did  not  ansunie  the  mort- 
gage. The  grantees  testified  that  defendant  agreed  to  assume  the  mortgage. 
Defendant  testified  that  he  refused  to  assume  the  mortgage  when  the  grantees 
refused  to  execute  a  warranty  deed,  and  his  testimony  was  corroborated  by  the 
draft.sman  of  the  quitclaim  deed.  There  was  evidence  of  contradictory  state- 
ments by  the  draftsman.  Heldf  that  the  evidence  was  not  sufficient  to  show 
that  defendant  had  assumed  the  payment  of  the  mortgage. 

From  Washington  :   Thos.  A.  McBridb,  Judge. 

Suit  by  F.  Y.  Rolston,  administrator,  against  Simon  S. 
Markham  and  others.  Decree  for  plaintiff,  and  defend- 
ants appeal.  Reversed. 

For  appellants  there  was  a  brief  over  the  name  of  Smith 
&  Bowman^  with  an  oral  argument  by  Mr.  Benton  Bowman, 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Samuel  B.  Huston, 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

This  is  a  suit  to  foreclose  a  mortgage,  and  the  only  ques- 
tion presented  by  the  record  is  one  of  fact — whether  the 
defendant  Henry  Hamilton  assumed,  by  verbal  promise, 
the  payment  of  the  mortgage  in  question  as  a  part  con- 
sideration of  the  purchase  price  of  the  premises  covered 
thereby.  On  March  26,  1895,  Simon  S.  Markham,  and 
Cynthia,  his  wife,  conveyed  the  premises  to  Thomas  Madi- 
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gan  and  J.  D.  Rode,  by  warranty  deed,  wherein  they  cove- 
nanted to  warrant  and  defend  the  same  against  all  lawful 
incumbrances,  except  the  mortgage  of  plaintiff.  There 
was  at  the  time  a  prior  mortgage  upon  the  premises  in 
favor  of  one  Cox  for  $500,  which  was  not  excepted  from 
the  covenant.  Madigan  and  Rode  conveyed  to  the  de- 
fendant Hamilton  without  covenants  of  warranty.  It  is 
alleged,  however,  that  Hamilton,  as  part  consideration 
for  said  deed,  assumed  and  agreed,  by  verbal  promise,  to 
pay  plaintiff's  mortgage,  and  hence  he  seeks  to  obtain  a 
personal  decree  against  Hamilton  for  the  amount  due 
thereon. 

It  seems  to  be  conceded  that  a  verbal  promise  by  a  pur- 
chaser to  assume  and  pay  a  mortgage  upon  the  premises 
conveyed  is  valid,  and  is  susceptible  of  enforcement  in 
equity,  not  only  by  the  grantor,  but  by  the  holder  of  the 
mortgage,  and  that  a  personal  recovery  may  be  had  against 
the  grantee.  We  will  take  it  for  granted,  therefore,  in  so 
far  as  this  case  is  concerned,  that  the  law  is  as  the  parties 
have  conceded  it  to  be.  We  may  go,  then,  to  the  question 
of  fact. 

Prior  to  the  execution  of  the  deed  to  Hamilton,  Rode 
had  executed  and  delivered  to  Madigan  a  deed  to  his  in- 
terest in  the  premises,  which  Rode  says  was  given  clear 
of  all  incumbrances.  But  this  deed  had  not  been  re- 
corded when  Hamilton's  deed  was  executed.  Rode  testi- 
fied, in  effect,  that  Hamilton  wanted  him  to  sign  the  deed 
with  Madigan,  to  save  the  necessity  and  expense  of  re- 
cording the  deed  which  he  had  theretofore  given  to  Madi- 
gan of  his  interest,  and  that  the  understanding  was  that, 
if  he  would  sign  wath  Madigan,  he  (Hamilton)  would  as- 
sume the  mortgage.  On  cross-examination,  when  asked 
touching  the  language  used  by  Hamilton,  the  witness 
said :   "Well,  he  told  me  about  he  bought  Tom  Madigan — 

88  Ob.— 8. 
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his  interest — for  five  dollars,  and  that  he  was  to  assume 
the  mortgage  to  Rolston.  That  was  what  was  the  con- 
versation ;  and  he  wanted  me  to  sign  the  deed  to  save 
three  or  four  deeds,  and  get  the  other  deeds  recorded — a 
certain  amount  of  money  to  get  those  others  recorded  that 
I  made  to  Madigan  ;  and  I  went  and  signed  the  deed  for 
accommodation."  Mr.  Madigan  testified,  on  his  exami- 
nation in  chief,  that  Hamilton  gave  him  $5,  and  agreed 
to  assume  the  Rolston  mortgage,  upon  which  was  due  the 
sum  of  $385,  and  interest.  On  cross-examination,  he  said 
that  the  conversation  occurred  about  April  11,  at  his  tin- 
shop  ;  that  he  made  the  deed  that  day,  or,  possibly,  the 
day  before  ;  and  that  a  conversation  of  like  nature — the 
same,  in  substance — took  place  between  him  and  Hamil- 
ton in  Edward  Naylor's  office,  where  the  deed  was  drawn. 
Mr.  Hamilton  testified  that  he  went  into  Mr.  Madigan's 
shop  one  evening,  and  found  he  was  going  to  buy  the  land 
(supposedly  of  his  partner.  Rode) ,  and  that  he  would  like 
to  get  rid  of  it ;  that  he  told  Madigan  he  would  give  him 
$5  for  the  same ;  that  Madigan  wanted  him  to  pay  the 
mortgage,  but  he  did  not  tell  him  whether  he  would  or 
not,  or  anything  about  it ;  that  some  two  weeks  there- 
after he  went  into  Edward  Naylor's  office,  and  had  the 
deed  drawn  up,  with  covenants  similar  to  the  Markham 
deed  ;  that  Madigan  went  in  to  sign  it,  but,  when  he  saw 
it,  refused  to  sign,  and  said  '*he  wouldn't  warrant  noth- 
ing, he  wouldn't  sign  nothing,"  and  wanted  him  to  pay 
the  Rolston  mortgage,  but  he  told  him  he  would  be  not  be 
responsible  for  anything  ;  that  a  quitclaim  deed  was  then 
drawn  up,  and  subsequently  executed  by  Madigan  and 
Rode  ;  and  that  he  never  agreed  to  assume  the  Rolston 
mortgage.  Edward  Naylor  testified  that,  before  the  deed 
was  drawn,  Madigan  and  Hamilton  had  been  talking 
about  a  land  trade.  That  he  thought  Hamilton  was  buy- 
ing from  Madigan.     That  he  drew  up  a  warranty  deed, 
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using  the  Markham  deed  in  order  to  get  the  description. 
Tliat  Hamilton  and  Madigan  came  in  soon,  and  desired 
to  read  the  deed.  That  Madigan  objected  to  the  warranty 
part,  and  said  that  he  ''didn't  warrant  anything,"  and 
"I  will  give  you  just  what  I  have — just  my  right,  title, 
and  claim  ;"  to  which  Hamilton  replied,  "Then,  Tommy, 
if  you  don't  warrant  anything,  I  won't  be  responsible  for 
anything."  That  they  talked  a  few  minutes  touching 
the  signature  of  the  deed,  and  Madigan  said,  "I  will  give 
you  just  what  I  have — just  my  right,  title,  and  claim." 
That  he  (Naylor)  then  suggested  that  he  make  a  quit- 
claim, which  seemed  to  be  satisfactory  to  Madigan,  but 
that,  instead  of  drawing  up  a  quitclaim,  he  used  the  ordi- 
nary form  for  a  warranty  deed,  crossing  out  the  covenant. 
This  is  about  all  the  testimony  pertinent  and  relevant  to 
the  issue,  except  it  was  shown  by  two  witnesses  that  Nay- 
lor, prior  to  the  time  of  giving  his  testimony,  stated  that 
he  did  not  remember  what  was  said  on  tlie  occasion  re- 
ferred to.  Naylor  does  not  deny  the  statement  attributed 
to  him,  but  testified  that  he  made  it  as  an  evasion,  because 
he  thought  the  witnesses  were  endeavoring  to  pry  into 
affairs  which  he  was  under  no  obligation  to  disclose. 

The  burden  of  proof  was  with  the  plaintiff  to  establish 
the  verbal  assumption  and  promise  of  Hamilton  to  pay 
the  Rolston  mortgage  as  part  consideration  for  the  pur- 
chase price  of  the  premises,  and  in  this  it  does  not  appear 
that  he  has  succeeded.  The  statement  of  Madigan  and 
Rhode,  that  Hamilton  agreed  to  assume  the  payment  of 
the  Rolston  mortgage  when  the  $5  was  paid,  was  contra- 
dicted by  Hamilton.  But  this  was  not  the  consummation 
of  the  agreement,  nor  was  it  consummated  until  the  time 
of  the  drawing  and  execution  of  the  deed  at  Naylor's 
oflSce.  There  arises  another  conflict  in  the  testimony 
touching  the  negotiations  at  this  period.  Hamilton  and 
Naylor  testified,  in  effect,  that  the  idea  of  Hamilton's 


116  RoLSTON  V.  Markham.  [36  Or. 

assumption  of  the  mortgage  was  abandoned  when  Madi- 
gan  refused  to  sign  the  warranty  deed  which  Naylor  had 
drawn,  and  that  the  final  understanding  was  that  Madi- 
gan  would  give  a  quitclaim  deed  of  his  right,  title,  and 
interest  only,  and  Hamilton  would  not  be  responsible  for 
the  moi'tgage.  This  rendition  of  the  understanding  is 
disputed  by  Madigan.  If  the  witnesses  were  of  equal 
credit,  plaintiff  could  not  recover  upon  this  state  of  the 
proof,  because  his  proof  cannot  be  said  to  preponderate  : 
Smith  V.  Gi'isivold,  6  Or.  440. 

True,  there  was  an  effort  to  cast  discredit  upon  Naylor's 
testimony,  but  we  do  not  give  much  weight  to  that,  as  Nay- 
lor's  explanation  of  his  denial  of  recollection  touching  the 
details  of  the  transaction  is  reasonable,  and  the  manner 
of  the  evasion  is  not  uncommon  among  business  men. 
Besides,  the  attending  circumstances  are  in  harmony  with 
Hamilton's  version  of  the  understanding.  The  Markham 
deed  contained  an  express  stipulation,  excepting  the  Rols- 
ton  mortgage  from  the  operation  of  the  covenant  against 
incumbrances,  and  Naylor  had  drawn  under  Hamilton's 
direction,  a  deed  containing  covenants  of  warranty.  This 
deed  Madigan  refused  to  execute,  saying  that  he** wouldn't 
warrant  anything,"  and  it  was  then  Hamilton  told  him 
he  would  not  be  responsible  for  anything.  Then  the  quit- 
claim was  drawn  and  executed,  which  wholly  omitted  any 
mention  of  the  assumption  of  the  payment  of  the  mort- 
gage by  Hamilton.  This  is  strongly  corroborative  of 
Hamilton's  and  Nay  lor 's  version  of  the  transaction.  The 
Markham  deed  had  such  a  stipulation,  and  it  is  reason- 
able to  suppose  that,  if  such  was  the  understanding  of 
these  parties,  it  would  have  been  embodied  in  the  deed 
given  Hamilton,  We  are  impressed,  not  only  that  plain- 
tiff has  failed  to  sustain  his  cause  by  the  weight  of  the 
testimony,  but  that,  on  the  other  hand,  the  preponderance 
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is  with  Hamilton.  The  decree  of  the  court  below  will 
therefore  be  reversed,  and  one  here  entered  in  accordance 
with  this  opinion.  Reversed. 


Decided  7  August,  1899. 
METSCHAN  v.  GRANT  COUNTY. 

[58  Pac.80.] 

1.  CocNTiKS— Liability  fob  Bail.  LTnlawpully  Coi-iiKCTED.— Where,  after 

appeal  Arom  a  Judgment  rendered  on  an  undertaking  of  ball  In  a  criminal 
action,  and  pending  its  determination,  property  of  a  surety  was  sold  to  sat- 
isfy such  Judgment,  and  the  money  paid  to  the  county,  and  the  Judgment 
was  subsequently  reversed,  the  county  is  liable  for  the  restitution  of  the 
money  so  collected. 

2.  Action  Against  County— Writ  of  Review.— The  duty  of  a  county,  after  the 

reversal  of  a  Judgment  on  a  forfeited  ball  bond  in  a  criminal  action,  to  restore 
the  money  collected  under  such  Judgment,  is  an  obligation  Imposed  by  law, 
which  may  be  enforced  by  an  action  against  the  county ;  and  the  claimant's 
remedy  is  not  confined  to  a  writ  of  review. 

From  Grant:    Morton  D.  Clifford,  Judge. 

This  is  an  action  brought  by  Phil  Metschan  against 
Chas.  F.  Hyde  and  Grant  County  for  the  restitution  of 
money  collected  on  a  judgment  which  was  subsequently 
reversed  on  appeal.  The  complaint  alleges,  in  substance, 
that  on  the  twenty-ninth  of  November,  1892,  judgment 
was  rendered  against  Cross  and  Greenwell  for  the  sum  of 
$1,000  and  costs,  in  an  action  brought  against  them  by 
the  defendant  Hyde,  as  district  attorney  for  the  sixth  ju- 
dicial district,  in  his  own  name,  but  in  the  interest  and 
for  the  benefit  of  the  defendant  county,  upon  an  under- 
taking of  bail  in  a  criminal  action  ;  that  an  appeal  was 
duly  and  regularly  taken  from  sucli  judgment,  and  it  was 
in  all  things  reversed,  and  the  cause  remanded  to  the  cir- 
cuit court,  with  direction  to  enter  a  judgment  in  favor  of 
the  defendants ;  that  after  the  appeal  had  been  taken, 
and  pending  its  determination,  Hyde,  acting  for  and  in 
the  interest  of  the  defendant  county,  and  for  its  benefit. 
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caused  a  large  amount  of  real  and  personal  property  be- 
longing to  Greenwell,  of  the  value  of  $6,500,  to  be  seized 
under  an  execution,  and  sold  for  the  sum  of  $1,322.17, 
which  was  paid  to  the  defendant  county,  and  has  been 
kept  and  retained  by  it  ever  since;  that  after  the  reversal 
of  such  judgment  the  claim  of  Greenwell  for  restitution 
was  presented  to  and  rejected  by  the  county  court  of  the 
defendant  county,  and  subsequently  assigned  and  trans- 
ferred to  the  present  plaintiff.  A  demurrer  to  the  com- 
plaint was  sustained  by  the  court  below,  and  judgment 
entered  dismissing  the  action,  and  plaintiff  appeals. 

Rbversbd. 

For  appellant  there  was  a  brief  over  the  names  of  Lionel 
R,  Webster  and  Cicero  M.  Idlevian,  with  an  oral  argument 
by  Mr.  Webster. 

For  respondents  there  was  a  brief  over  the  names  of 
Wm.  Miller,  District  Attorney,  and  Jolm  L.  /Jarjrf,  with 
an  oral  argument  by  Mr.  Miller. 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  It  is  conceded  by  the  defendant's  counsel,  in  effect, 
if  not  in  terms,  that  under  the  facts  alleged  in  the  com- 
plaint the  plaintiff  is  entitled  to  restitution,  but  his  con- 
tention is  :  First,  that  Grant  County  is  not  liable  ;  and, 
second,  that  plaintiff's  remedy  was  by  a  proceeding  to 
review  the  action  of  the  county  court  in  refusing  to  pay 
his  claim.  The  first  position  is  based  on  the  theory  that 
naoney  collected  on  a  forfeited  undertaking  of  bail  in  a 
criminal  action  belongs  to  and  becomes  a  part  of  the 
school  fund  of  the  state,  over  which  the  pounty  has  no 
control.  We  have  not  been  cited  to  any  provision  of  the 
constitution  or  statute  to  that  effect,  nor  have  we  been  able 
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to  find  any.  It  is  true,  Article  VIII,  §  2,  of  the  Consti- 
tution provides  that  all  moneys  and  clear  proceeds  of  all 
property  which  may  accrue  to  the  state  by  escheat  or 
forfeiture  shall  become  a  part  of  the  irreducible  school 
fund,  the  interest  of  which  shall  bo  exclusively  applied 
to  the  support  and  maintenance  of  the  common  schools ; 
but  we  do  not  understand  that  it  is  claimed  that  money 
collected  on  a  forfeited  bail  bond  becomes  a  part  of  the 
irreducible  school  fund  of  the  state,  subject  to  the  con- 
trol and  management  of  the  board  of  school  land  com- 
missioners, and  hence  this  provision  of  the  constitution 
can  have  no  application  to  the  case  in  hand.  Section  348 
of  Hiirs  Ann.  Laws  provides  that  fines  and  forfeitures 
not  specially  granted  or  otherwise  appropriated,  when 
recovered,  shall  be  paid  into  the  treasury  of  the  proper 
county  ;  and  section  1497,  that,  if  money  deposited  in  lieu 
of  bail  in  a  criminal  action  is  forfeited,  the  clerk  must, 
after  the  final  adjournment  of  the  court,  forthwith  deposit 
the  same  with  the  county  treasurer,  which  would  seem  to 
imply  that  money  received  or  collected  on  an  undertaking 
of  bail  in  a  criminal  action  becomes  a  part  of  the  general 
assets  of  the  county.  But,  however  that  may  be,  the 
money  collected  on  the  judgment  against  Green  well,  and 
paid  into  the  county  treasury,  could  only  become  a  part 
of  the  county  school  fund,  which  the  law  requires  to  be 
distributed  by  certain  county  officers  among  the  several 
school  districts  of  the  county  at  regular  and  stated  inter- 
vals (Hill's  Ann.  Laws,  §  2590);  and  we  think  the  county 
is  just  as  liable  under  such  circumstances  as  if  the  money 
had  been  paid  into  its  treasury  for  other  purposes.  In 
such  case  the  claimant  or  person  entitled  to  restitution 
ought  not  to  be  denied  relief  because  the  money  which  he 
seeks  to  recover  could  only  be  used  for  some  special  and 
designated  purpose.  So  that  whether  the  proceeds  of  the 
judgment  against  Greenwell  became  a  part  of  the  general 
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assets  of  the  county,  as  the  complaint  alleges,  or  a  part  of 
some  special  fund,  to  be  disbursed  by  the  county  officers 
in  some  specified  manner,  can  make  no  difference  as  to 
the  county's  liability  to  the  plaintiff. 

2.  Nor  do  we  tliink  there  is  any  merit  in  the  conten- 
tion that  the  plaintiff's  remedy  was  by  a  writ  of  review, 
and  not  by  an  action  against  the  county.  In  Grant  County 
V.  Lake  County,  17  Or.  453  (21  Pac.  447),  and  in  State  v. 
Baker  County,  24  Or.  141  (33  Pac.  530),  it  was  held  that 
the  right  to  maintain  an  action  against  a  county  on  an 
obligation  imposed  by  law  is  not  derived  from  section  350 
of  the  statute,  but  exists  independently  of  it ;  and  the 
duty  of  the  county  to  make  restitution  in  the  case  at  bar, 
under  the  allegation  of  the  complaint,  is  an  obligation 
imposed  by  law. 

A  question  is  suggested  in  the  plaintiff's  brief  as  to 
whether  the  defendant  must  account  for  the  actual  value 
of  the  property  sold,  or  only  for  the  sum  which  it  brought 
at  the  sale,  with  interest  added.  But  it  cannot  properly 
be  determined  on  a  demurrer  to  the  complaint,  because, 
under  either  view,  the  complaint  states  a  cause  of  action  : 
Sunny  side  Land  Co,  y.  Willamette  Bridge  Ry.  Co,  20  Or.  544 
(26  Pac.  835) .  It  follows  that  the  judgment  of  the  court 
below  must  be  reversed,  and  the  cause  remandeji  for  such 
further  proceedings  as  may  be  proper,  not  inconsistent 
with  this  opinion.  Reversed. 

Decided  20  November,  1899. 
SIMONDS  V.  WRIGHTMAN. 


'*^      ^l  [58  Pac.  UOO.] 


1.  Construction  of  Contract.— Aeon  tmct  made  by  the  acceptance  of  the  terms 

of  a  letter,  wherein  the  writer  proposes  to  Hhip  hops  to  another,  obtained  by 
the  former  from  the  growers,  and  to  draw  sight  drafts  therefor  on  the  latter, 
and  stiites  that  his  "offers  and  your  orders  jire  good  for  24  hours,  unless  other- 
wise stipulated,"  shows  that  the  former  is  an  independent  dealer,  and  not  the 
latter's  agent  to  purchase  hops. 

2.  Instruction— Construction  of  Writing.— Where  the  relation  between  par- 

ties is  evidenced  by  an  undisputed  writing,  the  court  shoaid  Instruct  the  jury 
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as  to  the  scope  and  effecl  of  such  relation— as,  where  an  acknowledged  letter 
shows  that  certain  persons  did  not  sustain  toward  each  other  the  relation  of 
principal  and  agent,  it  is  the  duty  of  the  Judge  to  peremptorily  so  state  to  the 
jury,  and  not  to  leave  that  question  of  fact  for  their  consideration  at  all:  Long 
Creek  Bldg.  Assoc,  v.  SUUe  Ins.  Co,  29  Or.  5flB,  applied. 

3.  Replevin— Variance— Ownership  of  Plaintiff's  Grantor.— In  a  re- 

plevin action  it  is  not  permissible  to  deny  that  a  certain  person  ever  owned 
the  articles  in  question  and  then  prove  title  through  that  person— to  do  so 
would  be  a  clear  variance  between  the  pleadings  and  proofs,  and  to  the  preju- 
dice of  the  adversary:    HUl  v.  Mellon,  8  Or.  542,  cited. 

4.  Replevin— Pleading  Date  of  Ownership.— A  replevin  complaint  must 

show  the  ownership  and  right  to  possession  of  the  chattels  in  question  at  the 
time  of  commencing  the  action:    Kimball  v.  Redjield,  33  Or.  292,  followed. 

From  Marion  :    George  H.  Burnett,  Judge. 

Action  by  Henry  A.  Simonds  and  another,  as  partners 
under  the  firm  name  of  F.  W.  Simonds  &  Son,  against 
Prank  T.  Wrightman,  sheriff.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Reversed, 

Tor  appellant  there  was  a  brief  over  the  names  of  Wm, 
Af.  Kaiser  and  Woodson  T.  Slater, 

For  respondents  there  was  a  brief  over  the  name  of 
Holmes  &  Kellogg, 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  the  possession  of  one  hun- 
dred and  seventy-three  bales  of  hops,  or  their  value  in 
case  possession  thereof  cannot  be  had.  The  answer,  after 
denying  the  material  allegations  of  the  complaint,  avers 
that,  an  action  having  been  commenced  in  the  Circuit 
Court  of  Marion  County  by  Kola  Neis  against  Phil  Neis, 
to  recover  the  sum  of  $2,134.70  and  interest  and  attor- 
ney's fees,  a  writ  of  attachment  was  duly  issued  therein, 
in  pursuance  of  which  the  defendant,  as  sheriff  of  said 
county,  seized  said  hops  as  the  property  of  the  defendant 
in  said  action.  The  reply  having  denied  that  Phil  Neis, 
on  that  or  on  any  other  day,  or  at  all,  was  the  owner  or 
in  possession  of  said  hops,  a  trial  was  had,  resulting  in 
a  judgment  for  plaintiffs,  and  defendant  appeals. 
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1.     It  is  contended  by  defendant's  counsel  that  the 
court  erred  in  permitting  plaintiffs,  over  their  objection 
and  exception,  to  introduce  evidence  tending  to  contro- 
vert their  reply,  and  in  refusing  to  give  an  instruction 
asked  by  defendant  to  the  effect  that,  under  the  plead- 
ings, plaintiffs  could  not  claim  title  to  the  hops  by  direct 
purchase  from  Phil  Neis  &  Company.     The  bill  of  ex- 
ceptions shows  that  Phil  Neis  was  engaged  in  the  hop 
business  under  the  name  of  Phil  Neis  &  Company,  and, 
having  secured  samples  of  hops  from  various  growers,  he 
numbered  and  sent  them  to  plaintiffs,  who  were  hop  mer- 
chants doing  business  at  No.  18  South  William  Street, 
New  York ;   that  with  such  samples  was  one  numbered 
24,  representing  hops  grown  by  G.  Storts  and  WongToag, 
near  Townsend,  a  station  in  Marion  County  on  a  branch 
of  the  Southern  Pacific  Railroad ;    that  on  October  19, 
1896,  Phil  Neis  sent  to  plaintiffs  from  Salem  a  cipher  tele- 
gram, the  translation  of  which,  as  far  as  applicable  to  the 
case  at  bar,  reads  as  follows:    **We  offer  No.  24  at  9f 
cents.  New  York,  for  immediate  answer."    On  the  follow- 
ing day  he  received  from  them  a  message,  the  translation 
of  which  is  as  follows  :  ''Sample  No.  24,  we  accept  your 
offer,  9f  cents."    Neis  immediately  telephoned  his  agent 
at  Woodburn  to  buy  said  hops,  consisting  of  one  hundred 
and  seventy-three  bales,  at  7i  cents  per  pound,  which  the 
latter  did,  paying  on  account  thereof  the  sum  of  $1,  and 
agreeing  to  pay  the  remainder  of  the  purchase  price  on 
October  24,  1896,  when  the  hops  were  to  be  weighed  and 
received  ;    that  on  the  day  so  agreed  upon  the  hops  were 
inspected,  and  two  days  thereafter,  Storts  and  WongTong 
having  placed  all  but  seventeen  bales  in  cars,  Neis  paid 
them  the  remainder  of  tlie  purchase  price  from  his  own 
funds,  and  left  them  a  receipt,  to  be  signed  by  an  agent 
of  the  railroad  company,  to  the  effect  that  "Phil  Neis  & 
Co.,  consignor,  shipped  said  hops  to  Phil  Neis  &  Co., 
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consignees,  New  York  City.  Notify  F.  W.  Simonds  & 
Son."  Neis  also,  on  the  same  day,  mailed  to  plaintiffs 
the  following  invoice : 

Salem,  Oregon,  Oct.  26,  1896. 
Messrs.  F.  W.  Simonds  &  Son,  Bought  of  Phil  Neis  & 

Co.,  Hop  Merchants. 
173  bales  Oregon  hops,  identical  lot,  sample 

No.  24,  31,873  lbs.  net,  @  9i  c $3,067  77 

Less  freight,  33,084  lbs.  gross,  @  H  c 496  26 

$2,571  51 

The  defendant,  as  sheriff  of  said  county,  on  October 
28, 1896,  attached  said  hops  as  the  property  of  Phil  Neis, 
who  thereafter  made  an  affidavit  and  executed  an  under- 
taking, thereby  securing  possession  of  the  attached  prop- 
erty, which  he  sold,  and  retained  the  proceeds.  It  also 
appears  that  plaintiffs  have  never  received  the  shipping 
receipt,  nor  paid  any  sum  whatever  on  account  of  the 
purchase  of  the  hops. 

The  method  of  doing  business  which  existed  between 
plaintiffs  and  Phil  Neis  is  shown  by  the  following  letter  : 

*Thil  Neis  &  Co., 

Hop  Merchants. 

Seattle,  Wash.,  Sept.  13,  1893: 
Mr.  F.  W.  Simonds  &  Son, 

18  South  William  Street,  N.  Y. 
Dear  Sirs  :  Since  our  last  respects  of  the  11th  inst., 
we  received  your  favor  of  tlie  5th  inst.  Contents  noted, 
with  thanks.  We  could  have  offered  you  200  bales  of 
Oregon  hops  at  less  than  figures  22  cts.,  delivered  there, 
Cjqual  and  similar  to  sample  No.  1,  which  we  mailed  you 
to-day,  but  we  did  not  consider  them  the  right  quality 
for  the  English  market.  We  know  exactly  what  quality 
you  desire.  All  our  offers  and  our  orders  will  be  deliv- 
ered New  York,  but  only  cost  and  freight,  as  the  railroad 
company  guaranties  delivery  of  hops.  No  one  insures 
shipping  from  the  coast  points  east.    Nevertheless,  if  you 
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wish  insurance,  we  will  insure.  Washington  hops  are 
shipped  by  either  Northern  Pacific  R.  R.  or  Great  North- 
ern via  St.  Paul,  and  go  through  within  fifteen  or  sixteen 
dayfe  from  date  of  shipments.  We  always  ship  Oregon 
hops  to  New  York  via  Southern  Pacific  and  Sunset  Route 
to  New  Orleans,  and  from  New  Orleans  via  steamer  to  New 
York.  The  Sunset  Route  carries  the  risk  of  marine  insur- 
ance between  New  Orleans  and  New  York.  Shipments 
also  go  through  on  this  route  within  15  or  16  days  from 
coast  to  New  York.  In  shipping  to  you,  we  will  do  the 
same  as  with  all  our  customers — draw^  sight  drafts,  ship- 
ping documents  attached.  We  draw  one  sample  from 
every  ten  bales,  representing  the  average  quality  of  ship- 
ment, which  we  will  mail  to  you.  Our  offers  and  your 
orders  are  good  for  24  hours,  unless  otherwise  stipulated. 
We  guaranty  the  quality  of  shipments,  either  by  samples 
or  as  offered  by  us.  In  case  of  dispute,  the  question  to  be 
settled  by  arbitration .  Nothing  will  be  left  undone  on  our 
part  to  give  you  full  satisfaction,  and  we  hope  that  we  will 
be  able  to  do  a  large  business  with  your  firm.  Will  mail 
you  samples  as  soon  as  hops  are  baled.  Freight  from  here 
to  New  York  is  $2.20  per  100  lbs. 
Yours,  faithfully, 

Phil  Neis  &  Co." 

This  letter  and  the  telegrams  mentioned  evidence  the 
agreement  entered  into  between  plaintiffs  and  Phil  Neis 
&  Company,  with  reference  to  the  hops  in  question.  The 
letter  states  that,  in  shipping  hops  to  plaintiffs,  Phil  Neis 
&  Company  would  pursue  the  course  which  they  had 
adopted  in  dealing  with  all  other  customers,  viz.,  draw 
sight  drafts,  and  attach  them  to  the  shipping  documents. 
The  language  of  the  letter,  **Our  offers  and  your  orders 
are  good  for  24  hours,  unless  otherwise  stipulated,"  shows 
that  Phil  Neis  &  Company  were  not  plaintiffs'  agents,  but 
independent  dealers,  who  purchased  hops  from  the  grow- 
ers on  their  own  account,  whenever  they  could  find  buy- 
ers therefor  in  the  Eastern  markets. 

2.     The  agreement  for  the  sale  of  the  hops  and  the 
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method  of  dealing  which  existed  between  plaintiffs  and 
Phil  Neis  &  Company  being  evidenced  by  writings  about 
which  there  is  no  controversy,  it  was  the  duty  of  the  court 
to  say  to  the  jury,  as  a  matter  of  law,  that  Phil  Neis  <fe 
Company  were  not  the  agents  of  plaintiffs  in  the  pur- 
chase of  the  hops  in  controversy  :  Mechem,  Ag.  §  104  ; 
1  Am.  &  Eng.  Enc.  Law  (2  ed.),  967 ;  Long  Creek  Bldg, 
A^soc,  V.  St^te  Ins,  Co.  29  Or.  569  (46  Pac.  366);  London 
Sav.  Fund  Soc.  v.  Hagerstown  Sav,  Bank,  36  Pa.  St.  498 
(78  Am.  Dec.  390) . 

3.  This  brings  us  to  a  consideration  of  the  question 
whether  plaintiffs,  after  having  denied  in  the  reply  that 
Phil  Neis  &  Company  were  ever  the  owners  of  the  hops, 
could  be  permitted  to  controvert  such  averment  by  intro- 
ducing evidence,  over  defendant's  objection  and  excep- 
tion, tending  to  show  that  they  purchased  them  from  Phil 
Neis  &  Company,  whom  they, alleged  were  never  the 
owners  thereof.  It  is  a  primary  rule  that  evidence,  to 
be  admissible,  must  correspond  with  the  allegations,  and 
be  confined  to  the  point  in  issue :  Hill's  Ann.  Laws, 
§  704;  1  Greenleaf,  Ev.  §  51.  If  the  variance  between 
the  allegation  in  a  pleading  and  the  proof  have  actually 
misled  the  adverse  party,  to  his  prejudice  in  maintain- 
ing his  action  or  defense  upon  the  merits,  such  variance 
is  material,  and  error  can  be  predicated  thereon  if  objec- 
tion be  made  at  the  proper  time,  distinctly  specifying  the 
grounds  thereof:  Hill's  Ann.  Laws,  §  96  ;  Hill  v.  Mel- 
lon, 3  Or.  542;  Davidson  v.  Oregon  &  Cal.  R.  R.  Co.  11 
Or.  136  (1  Pac.  705) .  The  bill  of  exceptions  shows  that 
defendant  objected  to  the  introduction  of  the  evidence 
complained  of  because  it  ''contradicted  the  allegations 
and  admissions  of  plaintiffs  in  their  pleadings,"  and, 
such  objection  having  been  properly  made,  the  court 
^rred  in  not  giving  the  instruction  requested  by  defend- 
ant, and  also  in  charging  the  jury  as  follows  :    "And  the 
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plaintiff's  may  prove  the  title  to  these  hops,  either  by 
direct  purchase  from  the  original  growers,  through  their 
agent, — that  is,  the  agent  of  the  plaintiff' s,— or  they  may 
prove  that  they  purchased  them  direct  from  Phil  Neis  & 
Co."  It  must  be  admitted  that,  if  plaintiflFs  thought  the 
facts  warranted  it,  they  had  the  right  to  adopt  the  theory 
that  Phil  Neis  &  Company  were  their  agents  in  the  pur- 
chase of  these  hops,  and,  under  the  maxim,  "Q«i  facit 
per  alium  facit  per  se,"*  contend  at  the  trial  that  the  de- 
livery of  the  hops  by  the  growers  to  their  agent  imme- 
diately vested  the  title  in  them.  But,  having  adopted 
such  theory,  they  are  precluded  from  changing  it  with- 
out an  order  of  the  court  permitting  them  to  amend  their 
reply ;  and  if,  upon  the  condition  of  the  pleadings  and 
the  evidence  submitted,  a  motion  for  a  judgment  of  non- 
suit had  been  interposed,  or  if  the  court  had  been  re- 
quested to  instruct  the  jury  to  find  for  the  defendant, 
error  could  undoubtedly  have  been  predicated  upon  its 
refusal.  It  is  maintained  by  plaintiflFs'  counsel  that,  hav- 
ing alleged  in  the  complaint  that  their  clients  were  the 
owners  and  entitled  to  the  immediate  possession  of  the 
hops  at  the  time  they  were  attached,  it  is  immaterial 
whether  their  title  was  derived  from  the  growers  or  from 
Neis.  Issues  are  formed  by  the  pleadings  to  inform  par- 
ties of  the  nature  of  the  primary  right  alleged  to  be  in- 
volved, and  to  enable  them  to  prepare  for  trial.  The 
denial  in  the  reply  advised  defendant  that  plaintiffs  ex- 
pected to  maintain  their  cause  of  action  upon  the  theory 
that  Neis  was  their  agent,  and  it  must  be  inferred  that 
defendant,  acting  upon  such  advice,  prepared  to  meet 
that  issue.  If,  at  the  trial,  plaintiffs  had  changed  their 
theory  by  securing  an  amendment  of  their  pleading  so  as 
to  allege  a  purchase  from  Neis,  the  defendant,  by  reason 


*  *' Whatover  act  you  by  another  do, 

The  law  will  hold  that  act  was  done  by  you.' 


Nov.  1899.]        S1MOND8  V.  Wrightman.  127 

of  the  surprise,  could  have  moved  the  court  to  postpone 
the  trial,  and,  if  a  continuance  were  refused,  might  have 
assigned  such  action  as  error,  and  the  question  upon  an 
appeal  in  such  case  would  be  as  to  whether  the  court  had 
abused  its  discretion  ;  but,  until  such  contingency  arose, 
the  defendant's  objection  and  exception  to  the  introduc- 
tion of  the  evidence,  in  consequence  of  the  variance,  and 
his  request  for  the  court  to  give  the  instruction  alluded 
to,  were  suflBcient  to  render  the  allegation  of  the  reply 
material. 

4.  Another  question,  which  is  not  assigned  as  error  in 
the  notice  of  appeal,  is  the  fact  that  the  complaint  was 
filed  November  5,  1896,  and  it  is  alleged  therein  that  on 
October  26, 1896,  plaintiffs  were  tlie  owners  and  entitled 
to  the  possession  of  the  hops ;  that  on  the  latter  day 
defendant  unlawfully  took  them  from  their  possession ; 
and  that  on  November  2, 1896,  plaintiffs  demanded  of  de- 
fendant the  possession  thereof,  notwithstanding  which  he 
unlawfully  detains  them.  It  is  not  alleged  in  the  com- 
plaint that  plaintiffs  were  entitled  to  the  possession  of  the 
hops  at  the  time  the  action  was  commenced,  and  under 
a  similar  allegation  it  was  held  that  the  complaint  must 
show  a  right  to  the  immediate  possession  of  the  chattels 
{Kimball  v.  Redjield,  33  Or.  292,  54  Pac.  216);  but  whether 
such  defense  was  aided  by  tlie  verdict  it  is  not  necessary 
to  determine,  since  permission  can  probably  be  secured 
in  the  lower  court  to  amend  the  pleading  in  this  respect, 
and  a.lso  to.  strike  out  the  denial  that  Phil  Neis  ever  was 
the  o^ner  or  in  possession  of  the  hops.  It  follows  that 
the  judgment  is  reversed,  and  a  new  trial  ordered. 

Reversed. 
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Argued  26  October ;  decided  20  November,  1809. 
BROWN  f.  SOUTHERN  PACIFIC  COMPANY. 

[47  L.  R.  A.  409,  58  Pac.  IIW.] 

1.  Covenant  to  Fence  Railboad  Right  of  Way.*— A  covenant  In  a  deed  to 

a  railroad  company,  by  which  the  grantors  agree  to  bnlld  a  fence  along  the 
railroad,  "or  not  hold  iMich  railroad  responsible  for  any  damage  done  to  stock 
belonging  to  us,"  without  any  mention  of  assigns,  is  personal  to  the  grantors, 
binding  them  only,  and  does  not  run  with  the  land,  or  affect  tenants  or  suc- 
cessors in  Interest. 

2.  Railroads— Liability  for  Killing  Stock  — Statutory  Notice.— The 

notice  provided  for  in  Ijaws,  1893,  p.  28,  providing  that  certain  railroad  compa- 
nies shall  be  liable  to  the  owners  of  stock  for  damages  resulting  from  failure 
to  keep  their  tracks  fenced;  provided^  however,  that  no  action  shall  be  main- 
tained for  damages  until  such  owner  has  given  at  least  thirty  days'  notice  in 
writing  to  the  company,  is  not  Jurisdictional,  and  hence  a  notice  including 
plaintiflTs  stock  for  which  he  seeks  to  recover  is  sufficient,  though  It  includes 
other  stock  owned  Jointly  by  plaintiff  and  another,  and  is  signed  by  both. 

From  Marion:   George  H.  Burnett,  Judge. 

This  is  an  action  by  Sam  H.  Brown  to  recover  from  the 
Southern  Pacific  Company  the  damages  caused  by  the 
killing  of  four  of  plaintiff's  cows  by  one  of  defendant's 
locomotives.  The  negligence  alleged  as  constituting  the 
cause  of  action  is  defendant's  failure  to  place  gates  or  bars 
at  the  intersection  of  its  right  of  way  with  a  private  road 
crossing  a  farm  cultivated  by  plaintiff,  in  consequence  of 
which  said  cows  got  upon  the  track  and  were  killed.  The 
answer,  after  denying  the  material  allegations  of  the  com- 
plaint, avers  that  on  November  10,  1870,  Samuel  Brown 
and  Elizabeth  Brown,  his  wife,  executed  a  deed  to  the 
Oregon  &  California  Railroad  Company,  a  corporation, 
conveying  a  strip  of  land  sixty  feet  in  width  across  said 
farm,  and  therein  covenanted  with  said  corporation,  its 
successors  and  assigns,  to  build  and  maintain  a  fence  on 
each  side  of  the  railroad  to  be  built  through  said  premises  ; 


♦Note.— On  the  question  here  decided,  see  the  following  cases:  FiUaburg^  C,  «fe 
Si.  L.  R.  R.  Co.  V.  BoKworth,  2  L.  R.  A.  199;  Qui/  C.  &  8.  F.  R.  R.  Co.  v.  Smithy  2  L. 
R.  A.  281;    Ilickey  v.  Lake  Shore  dt  M.  &  Ry.  Co.  23  \u  R.  A.  396,  46  Am.  St.  Rep.  5i5. 

— Repobtek. 
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that  said  deed  was  duly  recorded  in  the  records  of  Marion 
County  on  November  11,  1870,  and  plaintiff  had  full  no- 
tice and  knowledge  thereof ;  that  defendant  is  the  lessee 
of  said  corporation,  and  successor  in  interest  of  its  right 
of  way  and  of  said  covenant ;  that  plaintiff  is  the  son  and 
successor  in  interest  of  Samuel  Brown,  and  as  such  used 
and  occupied  said  farm,  and  the  private  crossing  thereon, 
subject  to  said  covenant ;  that  said  cows  got  upon  de- 
fendant's track  at  said  crossing  by  reason  of  plaintiff's 
failure  to  place  gates  or  bars  thereat,  and  were  killed  with- 
out any  fault  upon  defendant's  part.  The  reply  having 
put  in  issue  the  allegations  of  new  matter  contained  in 
the  answer,  a  trial  was  had,  in  which  the  jury,  in  pur- 
suance of  the  court's  instructions,  returned  a  verdict  for 
the  defendant,  and,  a  judgment  having  been  rendered 
thereon,  plaintiff  appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Carson 
&  Fleming,  with  an  oral  argument  by  Mr.  John  A.  Carson. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Albert  H.  Tanner. 

Mr.  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  The  question  presented  for  consideration  is  as  to 
whether  the  covenant  in  the  deed  of  Samuel  Brown  and 
wife  to  the  Oregon  &  California  Railroad  Company  created 
a  charge  upon  their  estate  running  with  the  land,  and 
binding  upon  plaintiff.  The  said  covenant  is  as  follows  : 
"And  we  further  agree  to  build  and  maintain  a  fence  on 
such  side  of  said  railroad  through  the  premises  herein, 
north  of  the  town  of  Gervais,  or  not  hold  such  railroad 
responsible  for  any  damage  done  to  stock  belonging  to 
us."  The  right  to  have  a  division  fence  built  or  repaired 
by  an  adjoining  proprietor  is  a  benefit  to  the  dominant 

86  Ob.— 9. 
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and  a  detriment  to  the  servient  estate,  which  is  in  the 
nature  of  a  distinct  easement,  affecting  the  lands  of  the 
proprietor  upon  whom  the  burden  is  imposed :  Tyler, 
Bound.  343;  Washburn,  Easem.  (2  ed.)  601;  Bronson 
V.  Coffin,  108  Mass.  175  (11  Am.  Rep.  335).  It  has  been 
held  that  a  covenant  to  build  or  maintain  a  division  fence 
creates  an  incumbrance  upon  the  covenantor's  estate, 
which  runs  with  the  land,  if  so  intended  by  the  parties 
to  the  deed:  12  Am.  &  Eng.  Enc.  Law  (2  ed.),  1049; 
Beach  v.  Crain,  2  N.  Y.  86  (49  Am.  Dec.  369) ;  Burbank 
V.  Pillsbury,  48  N.  H.  475  (97  Am.  Dec.  633) ;  In  order 
to  determine  whether  a  clause  in  a  deed  conveying  real 
property  is  to  be  construed  as  a  covenant  running  with 
the  land,  or  a  condition  personal  to  the  parties,  it  is  nec- 
essary to  consider  two  subordinate  questions :  First, 
whether  the  right  granted  or  the  burden  imposed  is  con- 
nected with  the  land  affected  by  the  conveyance,  or  col- 
lateral to  it ;  and,  second,  if  found  to  be  the  former, 
whether  the  situation  of  the  parties  and  the  condition  of 
the  subject-matter  enable  the  court  to  say,  from  an  in- 
spection of  the  language  of  the  deed,  that  it  was  the  in- 
tention of  the  parties  thereto  that  the  covenant  should 
run  with  the  land  :  Masiiry  v.  Southworth,  9  Ohio  St.  340. 
In  Kellogg  v.  Robinson,  6  Vt.  276  (27  Am.  Dec.  550) ,  Mr. 
Justice  Phelps,  after  speaking  of  those  covenants  which 
necessarily  run  with  the  land,  says  :  "There  is  another 
class  of  covenants  of  a  doubtful  or  equivocal  character, 
and  which  may  be  treated  either  as  merely  personal,  or 
as  annexed  to  and  running  with  the  land.  With  respect 
to  these,  it  is  doubtless  competent  for  the  contracting 
parties  to  make  them  either  the  one  or  the  other,  as  they 
think  expedient.  When,  therefore,  the  party  covenants 
for  himself  and  his  assigns,  it  evinces  an  intent  to  bind 
the  land,  and  the  obligation  becomes  connected  with  and 
qualifies  his  estate." 
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An  examination  of  the  covenant  in  the  deed  of  Samuel 
Brown  and  wife  shows  that  it  does  not  include  their ''as- 
signs" in  express  words,  and,  inasmuch  as  the  fence  along 
the  right  of  way  was  not  in  esse  at  the  time  the  deed  was 
executed,  it  is  contended  that  the  omission  in  this  partic- 
ular manifests  an  intention  that  the  covenant  should  be 
pei'sonal  only.  "When  the  covenant,"  says  Lord  Coke, 
in  Spencer's  Case,  1  Smith,  Lead.  Cas.  137,  "extends  to  a 
thing  in  esse  parcel  of  the  demise,  the  thing  to  be  done 
by  force  of  the  covenant  is  quodam  modo  annexed  and  ap- 
purtenant to  the  thing  demised,  and  shall  go  with  the 
land,  and  shall  bind  the  assignee,  although  he  be  not 
bound  by  express  words ;  but,  when  the  covenant  ex- 
tends to  a  thing  which  is  not  in  being  at  the  time  of  the 
demise  made,  it  cannot  be  appurtenant  or  annexed  to  the 
thing  which  hath  no  being, — as,  if  the  lessee  covenants 
to  repair  the  house  demised  to  him  during  the  term,  that 
is  parcel  of  the  contract,  and  extends  to  the  support  of 
the  thing  demised,  and  therefore  is  quodam  modo  annexed 
appurtenant  to  houses,  and  shall  bind  the  assignee,  al- 
though he  be  not  bound  expressly  by  the  covenant ;  but 
in  the  case  at  bar  the  covenant  concerns  a  thing  which 
was  not  in  esse  at  the  time  of  the  demise  made,  but  to  be 
newly  built  after,  and  therefore  shall  bind  the  covenantor, 
his  executors  or  administrators,  and  not  the  assignee,  for 
the  law.  will  not  annex  the  covenant  to  a  thing  which  hath 
no  being."  In  Kellogg  y.  Robinson,  6  Vt.  276  (27  Am. 
Dec.  550),  which  was  an  action  upon  a  covenant  against 
incumbrances,  it  was  alleged  in  the  declaration  that  in  a 
certain  deed  the  grantee  had  covenanted  to  make  and 
maintain  the  partition  fences,  and  at  the  trial  it  was  con- 
tended that,  as  it  was  not  averred  that  the  assignees  of 
the  grantee  were  to  be  bound  by  the  covenant,  and  as  the 
fence  was  not  in  esse  at  the  time  the  conveyance  was  exe- 
cuted, the  covenant  never  became  effective  ;   but,  it  ap- 
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pearing  that  the  fence  had  afterwards  been  built  by  the 
grantee,  it  was  held  that  the  first  clause  of  the  covenant 
was  thereby  satisfied,  and  the  latter  clause  became  oper- 
ative, as  concerning  a  thing  in  esse.  In  Masury  v.  South- 
worthy  9  Ohio  St.  340,  the  court  held  that  the  omission  of 
the  word  "assigns"  in  a  lease  containing  a  covenant  on 
the  part  of  the  lessee  to  insure  a  building  on  the  demised 
premises  did  not  exempt  the  assignee  of  the  lease  from 
the  performance  of  its  conditions,  when  it  was  apparent 
from  an  inspection  of  the  instrument  that  it  was  the  in- 
tention of  the  original  parties  thereto  to  make  the  cove- 
nant run  with  the  land.  Mr.  Justice  Gholson,  com- 
menting upon  the  rule  announced  in  Spencer* s  Ca«e,  says  : 
"When  any  effect,  such  as  to  pass  an  estate  or  create  an 
obligation,  is  dependent  upon  the  intent  of  parties  as  ex- 
pressed in  a  writing,  it  is  an  important  inquiry  whether 
the  law  has  prescribed  certain  words  or  expressions  as 
essential  to  be  used  to  indicate  that  intent.  If  it  be  so, 
those  words  must  be  used,  and  none  others  will  suffice. 
The  word  'heks'  in  the  case  of  a  conveyance  to  create  an 
estate  in  fee  simple  is  an  instance.  But,  where  the  law 
has  prescribed  no  such  words,  then  the  intent  of  the  par- 
ties must  be  ascertained  from  the  whole  instrument,  inter- 
preted and  construed  by  just  and  proper  rules." 

In  Duffy  V.  New  York  &  H,  R.  R.  R.  Co,  2  Hilt.  496, 
the  plaintiff,  having  hired  a  pasture  belonging  to  one 
Mrs.  Bassford,  turned  his  horse  therein,  which  escaped 
through  a  defective  fence,  and,  getting  upon  the  railroad 
track,  was  killed.  In  an  action  to  recover  the  damage 
thus  sustained,  it  appeared  that  Bassford  and  his  wife 
had  executed  a  deed  to  defendant  of  a  strip  of  land  ad- 
joining said  pasture  lot,  containing  a  covenant  on  the 
part  of  the  grantors  for  themselves,  their  heirs,  execu- 
tors, and  administrators,  to  erect  a  fence  and  maintain 
the  same  in  good  repair  for  eighteen  years,  and  it  was 
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held  that,  notwithstanding  the  word  **as8igns"  was  not 
used  in  the  deed,  the  covenant  was  intended  to  run  with 
the  land,  and  was  binding  upon  all  persons  claiming 
or  occupying  the  premises  under  the  party  making  the 
covenant.  The  court,  in  rendering  the  decision,  alludes 
to  Spencer^ 8  Case^  and  says:  ''But  this  nice  distinction, 
originating  at  a  time  when  it  was  necessary  to  use  the 
word  'heirs,'  or  other  words  of  inheritance,  in  a  convey- 
ance, in  order  to  grant  or  convey  an  estate  in  fee,  cannot 
be  now  said  to  exist,  as  in  Norman  v.  Wells ^  17  Wend.  136, 
it  was  determined  that  those  covenants  run  with  the 
land,  which  are  made  touching  or  concerning  it,  and 
affect  its  value,  and  are  not  confined  to  those  which  re- 
late to  some  physical  act  or  omission  upon  it."  The 
word  "heirs"  is  not  now  necessary  to  create  or  convey  an 
estate  in  fee  simple.  All  of  the  grantor's  estate  passes  by 
his  deed,  unless  the  intent  to  convey  a  less  estate  appears 
by  express  terms,  or  is  necessarily  implied  from  the  lan- 
guage of  the  deed  :  Hill's  Ann.  Laws,  §  3005.  The  statute 
not  having  prescribed  that  the  word  "assigns,"  or  other 
words  of  like  import,  shall  be  necessary  to  make  a  cove- 
nant run  with  the  land,  the  omission  of  such  words  from 
a  deed  by  which  a  right  is  connected  with  the  dominant 
estate,  or  an  obligation  inheres  in  the  servient  estate, 
does  not  necessarily  evidence  an  intention  that  the  clause 
j  conferring  the  right  or  imposing  the  burden  is  a  condi- 

!  tion  personal  to  the  party  charged  with  its  performance. 

;  An  examination  of  the  language  of  the  deed  for  the  pur- 

'  pose  of  ascertaining  the  intention  of  the  parties,  shows 

that  the  grantors  stipulated,  in  effect,  that,  if  they  neg- 
I  lected  to  build  or  maintain  the  fence  agreed  upon,  the 

I  grantee  should  not  be  held  responsible  for  any  damage 

[  resulting  from  such  neglect  to  stock  belonging  to  them. 

This  exemption  from  liability  is  the  legal  result  of  tlie 
grantors'  failure  to  comply  with  the  terms  of  tlieir  deed, 
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and  necessarily  follows  their  neglect  to  build  and  main- 
tain the  fence,  without  being  recited  in  the  deed  ;  for  the 
rule  is  well  settled  that,  if  an  adjoining  landowner  agree 
with  a  railroad  company  to  build  and  maintain  a  fence 
along  its  right  of  way,  the  company  is  not  liable  to  such 
proprietor,  or  to  his  assigns,  who  take  his  estate  with  no- 
tice thereof,  for  injury  resulting  from  neglect  to  perform 
or  keep  such  agreement :  12  Am.  &  Eng.  Enc.  Law  (2 
ed.),  1071;  St,  Louis,  etc.  Ry.  Co,  Y.Washburn,  97  111. 
253  ;  Dttffy  v.  New  York  &  H.  R.  R.  R.  Co.  2  Hilt.  496. 
No  agreement,  however,  entered  into  between  a  railroad 
company  and  an  adjoining  proprietor,  whereby  he  stipu- 
lates to  build  and  maintain  division  fences,  will  absolve 
the  company  from  liability  to  persons  not  parties  to  the 
contract,  or  in  privity  with  them,  for  injury  resulting 
from  the  land  ow^ner's  failure  to  keep  his  engagement  in 
this  respect:  12  Am.  &  Eng.  Enc.  Law  (2  ed.),  1072; 
Wabash  Ry.  Co.  v.  Williamson,  104  Ind.  154  (3  N.  E.  814); 
Warren  v.  Keokuk  &D.  M.  R.  R.  Co.  41  Iowa,  484;  Thomas 
V.  Hannibal  &  St.  Joe  R.  R.  Co.  82  Mo.  538 ;  aHman  v. 
European  &  N.  A.  Ry.  Co.  60  Me.  235.  A  tenant  who 
enters  upon  land  with  notice  of  his  landlord's  covenant 
with  a  railroad  company  to  build  and  maintain  a  division 
fence  along  the  right  of  way,  can  acquire  by  the  demise 
no  greater  estate  in  the  premises  than  his  landlord  pos- 
sessed therein,  and  hence  he  has  no  remedy  against  the 
company  for  injury  to  his  stock  resulting  from  the  land- 
lord's failure  to  build  or  repair  such  fence :  Easter  v. 
Little  Miami  Ry.  Co.  14  Ohio  St.  48  ;  Dtiffy  v.  New  York 
&  H.  R.  R.  R.  Co.  2  Hilt.  496  ;  Indianapolis,  etc.  Ry.  Co. 
V.  Petty,  25  Ind.  413  ;  St.  Louis,  etc.  Ry.  Co.  v.  Washburn^ 
97  111.  253.  If  Samuel  Brown  and  his  wife  had  leased 
their  land,  their  tenant's  stock  could  not,  in  any  sense, 
be  regarded  as  their  own.  The  right  conferred  by  their 
deed  upon  the  railroad  company  was,  so  far  as  they  were 
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concerned,  to  permit  it  to  operate  its  trains  without  fenc- 
ing its  right  of  way,  and  by  exempting  it  from  liability 
for  injury  to  stock  belonging  to  them  they  would  in  such 
case,  thereby  impliedly  reserve  the  right  to  their  tenant, 
which  h6  could  enforce,  of  compelling  it  to  fence  its  track 
across  their  premises,  or  be  responsible  to  him  for  any 
injury  to  his  stock  in  consequence  of  a  failure  to  do  so ; 
for  by  exempting  the  company  from  liability  for  stock 
belonging  to  them  only  they  restricted  its  right  to  use  the 
track  without  fencing  to  the  time  in  which  they  had  pos- 
session of  the  premises,  and  made  it  responsible  to  their 
tenant  for  damage  done  by  it  to  his  stock  in  consequence 
of  its  failure  to  fence  the  track  through  said  premises ; 
and  what  is  true  of  their  tenant's  stock  must  apply  with 
equal  force  and  reason  to  the  stock  of  their  successor  in 
interest.  The  failure  to  include  the  word  ''assigns''  in 
the  deed  is  not  controlling  if  it  can  reasonably  be  inferred 
from  the  language  of  the  instrument  that  the  parties  in- 
tended that  the  covenant  sliould  run  with  the  land ;  but 
the  absence  of  such  word,  or  other  words  of  like  import, 
may  be  considered  in  connection  wuth  the  context  of  the 
deed  in  arriving  at  the  intent  of  the  parties  in  this  respect. 
Giving  to  the  deed  such  construction,  we  think  the  parties 
thereto  never  intended  that  the  stipulation  to  build  and 
maintain  the  fence  should  be  regarded  as  a  covenant  run- 
ning with  the  land,  but  that  such  clause  was  meant  to  be 
a  condition  personal  to  the  grantors,  and  binding  upon 
them  only. 

It  is  alleged  in  the  answer,  and  denied  in  the  reply, 
that  plaintiff  is  the  successor  in  interest  of  Samuel  Brown. 
The  bill  of  exceptions,  however,  shows  that  plaintiff,  in 
answer  to  the  question,  *'In  what  way  were  you  occupy- 
ing this  land  at  the  time  these  cattle  were  killed  respect- 
ively?" said  :  '*!  was  employed  by  my  mother.  She  had 
a  hfe  lease  on  the  place,  but  she  died  since  I  began  this 
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suit  against  the  company.  I  was  working  for  a  salary, 
and  kept  my  stock  on  the  place."  The  pasturing  of  this 
stock  necessarily  created  a  privity  of  estate,  but  whether 
he  was  the  tenant  of  his  mother,  or  the  successor  in  in- 
terest of  his  father,  can  be  of  little  consequence,  for,  in 
either  event,  he  was  not  bound  by  their  agreement.  Giv- 
ing to  the  deed  such  an  interpretation,  we  think  the  court 
erred  in  instructing  the  jury  to  find  for  the  defendant. 

2.  In  view  of  a  new  trial  it  becomes  important  to  con- 
sider another  error  alleged  to  have  been  committed  by  the 
trial  court.  The  action  is  founded  upon  the  statute  which 
requires  certain  railroad  companies  in  Oregon  to  fence 
their  tracks,  and  provides  that  for  any  neglect  in  this  re- 
spect they  shall  be  liable  to  the  owners  of  stock  for  any 
damages  which  may  result  thereto  in  consequence  of  such 
neglect,  and  also  for  reasonable  attorney's  fees;  provided^ 
however,  that  no  action  shall  be  maintained  until  after 
such  owner  has  given  at  least  thirty  days'  notice  in  writing 
to  such  railroad  company  :  Laws,  1893,  p.  28.  PlaintiflF, 
more  than  thirty  days  prior  to  the  commencement  of  the 
action,  served  upon  W.  W.  Skinner,  a  station  agent  of 
the  defendant  at  Salem,  a  notice,  of  which  the  following 
is  a  copy  :  "To  the  Southern  Pacific  Company  :  Notice 
is  hereby  given  that  Mrs.  Elizabeth  Brown,  a  widow  re- 
siding near  Gervais,  Marion  County,  Oregon,  and  Sam 
H.  Brown,  a  farmer  residing  near  Gervais  aforesaid,  claim 
of  and  from  you  the  sum  of  two  hundred  and  forty-five 
dollars,  the  reasonable  value  of  four  thoroughbred  cows, 
one  colt,  and  one  calf,  wrongfully  and  negligently  killed 
by  you  upon  your  line  of  railroad  near  Gervais  aforesaid 
on  and  between  thq  1st  day  of  February,  1894,  and  the 
5th  day  of  November,  1895  ;  and,  unless  the  said  sum  be 
paid  within  thirty  days  from  the  date  of  service  of  this  no- 
tice upon  you,  an  action  will  be  commenced  against  you 
in  the  Circuit  Court  of  Oregon  for  Marion  County,  by  said 
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Elizabeth  Brown  and  Sam  H.  Brown,  to  recover  from 
you  the  said  two  hundred  and  forty-five  dollars,  and  the 
costs  and  disbursements  of  said  action,  together  with 
such  further  sum  as  the  court  may  adjudge  reasonable  to 
be  allowed  as  attorney's  fees  in  said  action.  Dated  at 
Salem,  Oregon,  this  19th  day  of  December,  1895.  Eliz- 
abeth Brown  and  Sam  H.  Brown,  by  Carson  <fe  Fleming, 
Their  Attorneys."  It  was  alleged  in  the  complaint,  in 
substance,  that  plaintiff  gave  the  required  notice,  includ- 
ing therein  a  demand  for  a  colt  and  a  calf  killed  in  July, 
1895  ;  but  said  colt  and  calf  were  owned  jointly  by  plain- 
tiff and  Elizabeth  Brown,  and  plaintiff  is  not  seeking 
to  recover  the  value  of  said  colt  and  calf  in  this  action. 
The  answer  denies  that  said  notice  contained  a  demand 
for  one  colt  or  one  calf,  or  that  said  colt  or  calf  were  jointly 
owned  by  plaintiff  and  Elizabeth  Brown .  The  plaintiff, 
being  called  as  a  witness,  testified  that  the  cows  men- 
tioned in  the  complaint  were  the  ones  described  in  the 
notice,  and  were  owned  by  him  at  the  time  they  were 
killed,  but  that  his  mother,  Elizabeth  Brown,  owned  the 
colt  and  calf  described  in  the  notice.  Said  notice  was 
then  offered  in  evidence,  and,  the  court  having  sustained 
an  objection  to  its  introduction  on  the  ground  that  it  was 
joint,  plaintiff's  counsel  excepted  to  the  ruling,  and  con- 
tends that  the  court  erred  in  this  respect.  If  the  allega- 
tion of  the  complaint  with  respect  to  the  joint  ownership 
of  the  stock  had  been  established  upon  the  trial,  plaintiff 
would  undoubtedly  have  been  "such  owner,"  within  the 
meaning  of  the  act.  The  object  of  the  statute  requiring 
notice  to  be  served  is  to  give  to  the  railroad  company  an 
opportunity  to  settle  the  claim  of  damages  resulting  from 
its  neglect,  thereby  avoiding  the  expense  of  an  action ; 
and  this  object  was  fully  accomplished  by  the  service  of 
the  notice  offered  in  evidence.  The  notice  is  not  juris- 
dictional, nor  does  the  statute  prescribe  the  form  thereof, 
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and,  in  our  judgment,  the  court  erred  in  not  receiving  it 
in  evidence.  It  follows  that  the  judgment  is  reversed, 
and  a  new  trial  ordered.  Reversed. 


Argued  22  June;  decided  31  July,  1899. 
FRENCH -GliENN  COMPANY  r.  HARNEY  COUNTY. 

[58Pac.35.] 

1.  Highways— Proof  of  Posting  Notices.— A  record  of  the  establishment  of  a 

road  sufficiently  shows  that  the  notices  of  the  intention  to  petition  for  the 
opening  of  the  road  were  posted  the  required  length  of  time  where  it  contains 
(1)  an  affidavit  stating  that  a  notice  of  the  intention  to  petition  for  the  open- 
ing of  a  road  was  posted  more  than  thirty  days  before  presentation  of  said  peti- 
tion, attached  to  which  is  a  copy  of  the  notice  It-self  bearing  a  notation  purport- 
ing to  state  the  date  when  the  notice  was  posted  (such  date  being  more  than 
thirty  days  prior  to  the  presentation  of  the  petition),  and  (2)  the  order  of  the 
county  court  establishing  the  road,  which  recites  that  It  appears  flrom  the  prool 
filed  that  due  notice  of  the  proceeding  has  been  given  more  than  thirty  days 
prior  to  the  presentation  of  the  petition:   Sweek  v.  Jorgensen^  33  Or.  270,  cited. 

2.  Bond  not  Jurisdictional,  in  Road  Proceedings.— The  bond  required  by 

HllPs  Ann.  Laws,  g  4074,  providing  that  a  bond  be  required  by  the  court  upon 
an  application  for  a  view  or  review  of  any  proposed  road,  before  Issuing  an 
order  to  the  viewers.  Is  not  Jurisdictional,  and  an  Irregularity  In  it  will  not 
invalidate  the  proceedings. 

3.  Effect  of  Defective  Record— Presumption.— When  a  county  court  has 

acquired  Jurisdiction  of  a  road  proceeding  by  a  valid  petition,  accompanied 
by  prf)per  notices  and  proof  of  their  posting,  the  fact  that  the  record  does  not 
show  that  all  the  subsequent  requirements  were  complied  with,  as,  for  exam- 
ple, having  the  report  of  the  viewers  publicly  read  on  two  difll^rent  days  of 
the  same  meeting,  will  not  invalidate  the  procwdlngs,  as  It  will  then  be  pre- 
sumed that  the  court  did  everything  netH'ssary  to  the  legality  of  Its  action : 
8ime  v.  Spencer,  30  Or.  340,  applied. 

From  Harney  :   Morton  D.  Clifford,  Judge. 

Writ  of  review  issued  on  petition  of  the  Frencli-Glenn 
Live  Stock  Company  against  Harney  County  and  others. 
From  a  judgment  dismissing  the  writ,  petitioner  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Wil- 
Ham  Lair  Hill  and  C,  A,  Sweek,  with  an  oral  argument 
by  Mr,  IlilL 
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For  respondents  there  was  a  brief  over  the  names  of 
Lionel  R.  Webster,  Wm.  Miller,  District  Attorney,  and  Geo. 
W.  Hayes,  with  an  oral  argument  by  Messrs,  Miller  and 
Webster.  • 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

This  is  an  appeal  from  the  judgment  of  the  circuit  court 
dismissing  a  pnoceeding  by  writ  of  review  instituted  to  de- 
termine the  sufficiency  of  another  proceeding,  whereby 
the  County  Court  of  Harney  County,  Oregon,  ordered  and 
directed  the  opening  and  establishing  of  a  county  road. 

1.  The  first  objection  interposed  goes  to  the  proof  of 
posting  the  notices.  The  affidavit  of  L.  B.  Springer  makes 
a  copy  of  such  notices  a  part  thereof,  and  shows  that  each 
of  them  was  posted  ''more  than  thirty  days  previous  to 
the  presentation  of  said  petition."  It  is  insisted  that  this 
is  a  statement  of  a  mere  conclusion,  and  not  of  a  fact  or 
facts  from  which  the  court  might  determine  that  notice 
had  been  duly  given  ;  that  it  ought  to  have  shown  when 
the  posting  was  done,  either  by  direct  statement  or  by 
reference  to  some  other  date,  so  that  the  court  might  make 
its  own  deduction  as  to  the  length  of  time  the  notices  had 
been  posted,  and  thereby  determine  whether  the  law  had 
been  complied  with.  We  think,  however,  this  objection 
is  obviated  when  reference  is  had  to  the  attached  copy  of 
the  posted  notice,  which  has  become  a  part  of  the  proof, 
taken  in  connection  with  the  finding  and  order  of  the 
court  establishing  the  road.  At  the  bottom  of  the  notice 
the  following  words  and  figures  are  written,  "Posted  Oc- 
tober 2,  1897,"  which  would  seem  to  be  indicative  of 
the  time  of  posting.  The  order  of  the  court  runs  thus  : 
"And  it  satisfactorily  appearing  to  the  court,  from  proof 
filed  herein,  that  due  and  sufficient  notice  of  the  pend- 
ency of  this  proceeding  has  been  given  as  by  law  required 
more  than  thirty  days  prior  to  the  presentation  of  the  pe- 
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tition  praying  for  the  establishment  of  said  road,  by  post- 
ing notices  conspicuously  at  the  terminal  points  of  and 
along  the  proposed  line  of  said  r9ad,  as  well  as  on  the 
bulletin  board  on  the  front  of  the  county  court  house  in 
Burns,  Oregon,  county  seat  of  said  Harney  County." 
Construing  the  record  as  a  whole,  it  suflSciently  appears 
that  the  posting  was  made  at  a  date  more  than  thirty 
days  anterior  to  the  time  of  the  presentation  of  the  peti- 
tion :  Latimer  v.  Tillamook  County^  22  Or.  291  (29  Pac. 
734) ;     Sweek  v.  Jorgensen,  33  Or.  270  (54  Pac.  156). 

2.  It  is  next  objected  that  the  bond  given  upon  filing 
the  petition  was  executed  by  certain  of  petitioners  with- 
out any  sufiicient  or  approved  surety,  and,  not  being  such 
as  the  law  contemplates,  the  court  was  without  juris- 
diction to  establish  the  road.  The  statute  provides  that, 
upon  application  for  a  view  or  review  of  any  proposed 
road,  the  court  shall,  before  issuing  an  order  to  the  view- 
ers, require  a  bond  to  be  executed  by  one  or  more  of  the 
petitioners,  with  surety  sufficient,  to  be  approved  by  the 
court,  in  such  sum  as  it  shall  direct,  not  exceeding  $200, 
conditioned  that,  if  the  prayer  of  the  petitioners  be  not 
granted,  the  person  executing  such  bond  will  pay  all  costs 
and  expenses  that  may  be  incurred  by  reason  of  such  view 
or  review  :  Hill's  Ann.  Laws,  §  4074.  The  purpose  of 
the  bond  is  the  protection  of  tlie  county  against  the  costs 
and  expenses  incurred,  in  case  the  court  does  not  deem 
it  expedient  to  establish  the  road.  This  requirement  of 
the  statute  is  not  jurisdictional  in  its  character,  nor  is  the 
mode  adopted  the  measure  of  tlie  power  of  the  county 
court.  The  slight  irregularity  complained  of  in  the  exe- 
cution of  the  statutory  bond  will  not,  therefore,  invalidate 
the  proceedings. 

3.  Another  objection  has  for  its  basis  the  fact  that  the 
record  does  not  show  that  the  report  of  the  viewers  was 
publicly  read  on  two  different  days  of  the  same  meeting. 
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The  court  met  January  5,  1898,  and,  the  report  being 
then  read,  it  was  ordered  that  the  matter  be  continued 
until  the  next  day.  Thereafter,  on  March  10,  an  order 
was  entered  establishing  the  road,  but  the  record  does  not 
aflBrmatively  show  a  second  reading  of  the  report.  The 
county  court  acquires  jurisdiction  to  lay  out  and  establish 
a  county  road  through  a  valid  petition,  accompanied  by 
proper  notice  and  proof  thereof :  Bewley  v.  Graves,  17  Or. 
274  (20  Pac.  322).  The  matter  complained  of  is  but  an 
irregularity,  and,  the  courfc  having  acquired  jurisdiction, 
the  record  is  supplied  by  intendment :  Sime  v.  Spencer, 
30  Or.  340  (47  Pac.  919).  This  disposes  of  all  the  ques- 
tions presented  at  the  argument,  and  affirms  the  judgment 
of  the  court  below.  Affirmed. 


Decided  -I  December,  1899. 
RHODES   V.  BICIjCHEE. 

[59  Pac.  117.1 

1.  Notes— Payment  to  Aoknt— Burden  op  Proof.— Where  payment  of  a  note 

waB  made  to  an  agent,  who  did  not  have  possesHion  thereof  at  the  time  of 
payment,  the  burden  of  proof  in  on  the  maker  to  Khow  that  the  agent  bad 
authority  to  receive  payment:  Loiig  Creek  Bldg.  Amoc,  v.  StcUe  In».  Oo.  29  Or. 
570,  followed. 

2.  Authority  of  Agent  to  Receive  Payment  of  Note.— The  fact  that  an 

agent  Is  selling  another's  goods,  with  authority  to  take  notes  therefor  In  the 
name  of  his  principal,  will  not  authorize  such  agent  to  receive  payment  of 
such  notea  after  he  has  parted  with  the  possession  thereof. 

From  Sherman  :    W.  L.  Bradshaw,  Judge. 

Erastus  Rhodes,  as  receiver  of  P.  Weyhrich  &  Com- 
pany, brought  two  actions,  one  against  Charles  H.  BeWhee 
and  one  against  J.  F.  Belchee,  to  recover  on  certain  prom- 
issory notes.  Defendants  each  had  judgment,  and  the 
two  cases  are  now  reported  under  one  head. 

Reversed. 
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For  appellant  there  was  a  brief  over  the  name  of  Dufur 
&  Menefee,  with  an  oral  argument  by  Mr.  E.  B.  Dufur. 

For  respondents  there  was  a  brief  over  the  names  of 
J.  B,  Ilosford  and  Huntington  &  Wilson^  with  an  oral  argu- 
ment by  Mr,  Bela  S.  Huntington, 

First  Case. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  action  brought  by  the  plaintiff,  as  receiver  of 
P.  Weyhrich  &  Company,  formerly  engaged  in  the  manu- 
facture of  agricultural  implements  at  Pekin,  Illinois,  to 
recover  on  two  promissory  notes,  for  $175  each,  executed 
by  the  defendant  on  July  25,  1889,  and  made  payable  to 
the  order  of  Weyhrich  &  Company,  at  The  Dalles,  Ore- 
gon, November  1,  1890,  and  November  1,  1891,  respec- 
tively. The  facts  are  that  in  1889  Mitchell,  Lewis  & 
Company,  of  Portland,  were  the  general  agents  of  Weyh- 
rich &  Company  in  this  state  for  the  sale  of  their  ma- 
chinery, and,  as  such,  made  sales  thereof  through  local 
agents  at  various  points  in  Eastern  Oregon,  among  whom 
were  Filloon  Brothers,  of  The  Dalles,  who  on  July  25, 
1889,  sold  to  defendant  certain  farming  machinery  manu- 
factured by  and  belonging  to  Weyhrich  &  Company, 
taking  therefor  the  notes  upon  which  this  action  is  based. 
Immediately  thereafter  the  notes  were  forwarded  to  Weyh- 
rich &  Company,  at  Pekin,  Illinois,  and  afterwards  came 
into  the  hands  of  plaintiff,  as  receiver,  and  were  by  him 
placed  wnth  several  banks  for  collection,  but  they  were 
never  in  the  possession  of  Filloon  Brothers  after  being  for- 
warded to  Weyhrich  &  Company.  When  the  notes  ma- 
tured, the  defendant  paid  the  amount  thereof  to  Filloon 
Brothers,  and  sets  up  such  payment  as  a  defense  to  this 
action,  alleging  that  they  were  at  that  time,  and  for  a  long 
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period  prior  thereto  had  been,  the  acting  agents  of  Weyh- 
rich  &  Company,  and  as  such  were  authorized  to  receive 
payment  of  the  notes.  A  verdict  and  judgment  having 
been  rendered  in  favor  of  the  defendant,  the  plaintiff  ap- 
peals. 

1.  It  being  admitted  thafc  Filloon  Brothers  were  not 
in  possession  of  the  notes  at  the  time  of  the  alleged  pay- 
ment, the  burden  of  proof  is  on  defendant  to  show  that 
they  had  authority  from  Weyhrich  &  Company  to  receive 
such  payment :  Long  Creek  Bldg.  Assoc,  v.  State  Ins.  Co. 
29  Or.  569  (46  Pac.  366) ;  Guilford  v.  Stacer,  53  Ga.  618  ; 
Smith  V.  Kidd,  68  N.  Y.  130  (23  Am.  Rep.  157). 

2.  And  the  mere  fact,  if  it  was  a  fact,  that  they  were 
Weyhrich  &  Company's  agents  for  the  sale  of  machinery, 
with  authority  to  take  notes  therefor  in  the  name  of  their 
principal,  did  not  authorize  them  to  receive  payment  of 
such  notes  after  they  had  parted  with  the  possession 
thereof  :  Cooleij  v.  Willard,  34  111.  68  (85  Am.  Dec.  296); 
Thompson  v.  Elliott,  73  111.  221 ;  Strachan  v.  Muxloiv,  24 
Wis.  21 ;  Draper  v.  Rice,  56  Iowa,  114  (7  N.W.  524,  41 
Am.  Rep.  88). 

Now,  there  was  no  evidence  given  or  offered  on  the 
trial  tending  to  show  that  Filloon  Brothers  had  either 
express  or  implied  authority  from  Weyhrich  &  Company 
to  receive  payment  of  the  notes  in  suit,  or  any  general 
authority  to  collect  notes  belonging  to  them,  or  that  they 
had  been  held  out  to  the  world  as  possessing  such  au- 
thority ;  but  it  is  sought  to  show  the  authority  from  a 
custom  which  the  defendant  claims  to  have  existed  in 
Eastern  Oregon  at  the  time  of  the  execution  and  alleged 
payment  of  these  notes,  by  which,  as  his  counsel  states 
in  his  brief,  "manufacturers  of  farm  machinery  sent  their 
wares  to  their  general  agents  in  Portland,  who,  in  their 
turn,  sent  them  to  local  dealers  in  Eastern  Oregon  to  be 
sold.     The   local  dealers   sold  the   machinery,   usually 
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taking  notes  in  payment  therefor,  which  notes  they  guar- 
antied, and  sent  to  the  general  agents.  As  the  notes  ma- 
tured they  were  returned  to  the  local  agents  who  had  sold 
the  machinery,  and  they  'collected  the  money  thereon, 
and  remitted  it  to  the  general  agents,  acting  as  the  agent 
for  the  collection  of  the  notes."  And,  while  there  are 
numerous  assignments  of  error  in  the  record,  arising 
upon  objections  to  the  admission  of  testimony  tending  to 
show  this  alleged  custom,  and  upon  instructions  to  the 
jury  in  reference  thereto,  the  sole  point  in  the  case  is 
whether  proof  of  such  a  custom  would  be  sufficient  evi- 
dence of  the  authority  of  Filloon  Brothers  to  receive  pay- 
ment of  the  notes  upon  which  this  action  is  based,  with- 
out having  them  in  their  possession. 

It  is  a  general  rule  of  law  that,  if  money  be  due  on  a 
negotiable  promissory  note,  it  is  the  duty  of  the  debtor, 
before  paying  the  same,  to  see  that  the  person  to  whom 
he  pays  is  in  possession  of  the  note,  and  whoever  pays 
without  such  evidence  of  the  right  to  make  the  collection 
does  so  at  his  own  risk,  unless  he  can  prove  that  such 
right  actually  existed  at  the  time  of  payment :  Smith  v. 
Kidd,  68  N.  Y.  130,  138  (23  Am.  Rep.  157).  A  custom 
or  usage  such  as  is  claimed  in  this  case  would  perhaps 
be  sufficient  proof  of  the  authority  of  an  agent  who  had 
possession  of  the  notes  to  make  the  collection,  but  the  ad- 
mitted facts  do  not  bring  the  case  within  the  alleged  cus- 
tom. It  will  be  noted  that  it  is  one  of  the  essential  and 
controlling  facts  going  to  make  up  such  a  custom  that  the 
note  should  be  returned  to  the  local  agents  for  collection, 
and  there  was  no  evidence  given  or  offered  tending  to 
show  that  under  this  or  any  other  custom  a  local  agent 
for  the  sale  of  machinery  had  a  right  to  make  collection 
of  the  notes  taken  therefor  in  the  name  of  his  principal, 
unless  he  had  them  in  his  possession  at  the  time.  Ac- 
cordingly it  was  error  in  the  trial  court  to  admit  in  evi- 
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dence  proof  of  the  alleged  custom,  and  to  instruct  the 
jury  that  if  they  believed  it  was  the  custom,  in  the  gen- 
eral course  of  business,  for  the  general  agents  of  farm 
machinery  in  Portland  to  ship  the  machinery  received  by 
them  from  the  manufacturers  to  the  local  agents  doing 
business  in  the  towns  of  Eastern  Oregon,  and  through 
such  local  agents  to  sell  such  machinery  and  implements, 
and  to  authorize  such  local  agents  to  take  notes  in  pay- 
ment thereof,  and  to  collect  the  notes  when  due,  they 
must  find  for  the  defendant,  because  the  admitted  and 
undisputed  facts  did  not  bring  the  case  within  the  cus- 
tom. It  follows  that  the  judgment  of  the  court  below 
must  be  reversed,  and  the  cause  remanded  for  such  further 
proceedings  as  may  be  proper,  not  inconsistent  with  this 
opinion.  Reversed. 

Second  Case. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  action  upon  two  certain  promissory  notes,  of 
date  July  1,  1889,  executed  by  the  defendant  to  P.Weyh- 
rich  &  Company,  for  farming  machinery  belonging  to 
them  and  sold  to  the  defendant  by  a  local  dealer  at  The 
Dalles.  The  defense  is  an  alleged  payment  of  the  notes 
in  suit  to  such  local  dealer,  who  did  not  at  the  time  have 
possession  thereof.  The  facts  are  substantially  the  same 
as  in  the  case  of  Rhodes  v.  Belchee  (just  decided),  except 
that,  when  the  notes  upon  which  this  action  was  brought 
matured,  the  defendant  executed  and  delivered  to  Filloon 
Brothers,  his  note  for  $692.16  in  payment  of  the  two  notes 
and  other  indebtedness  due  them.  This  latter  note  was 
guaranteed  by  Filloon  Brothers,  and  by  them  turned  over 
to  Mitchell,  Lewis  &  Company,  of  Portland.  When  it  be- 
came due,  it  was  indorsed  by  Mitchell,  Lewis  &  Company 
to  French  &  Company,  Bankers,  of  The  Dalles,  and  was 

86  Ob.— 10. 
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thereafter  paid  by  tlie  defendant.  There  was,  however, 
no  proof  given  on  the  trial  tending  to  show  any  authority 
from  Weyhrich  &  Company,  the  holders  and  owners  of 
the  notes  sued  on,  to  either  Mitchell,  Lewis  &  Company 
or  Filloon  Brothers,  to  receive  payment  thereof  without 
having  possession  of  the  notes ;  and,  as  in  the  Charles 
H,  Belcliee  Case,  it  was  sought  to  show  such  authority  by 
proof  of  the  alleged  custom  referred  to  in  the  opinion  in 
that  case.  The  questions  involved  in  the  two  cases  were 
therefore  identical,  and  the  opinion  in  the  Charles  H. 
Belchee  Case  is  controlling  in  this ;  and  for  the  reasons 
there  given  the  judgment  is  reversed  and  the  cause  re- 
manded. Reversed. 


Ai^ued  1  November;   decided  4  December,  1899. 
PERKINS  r.  MCCUL.LOITGH. 

[50  Pac.  182.] 

1.  Nonsuit— Question  for  Jury.— A  Judgment  of  nousuit  should  not  be  given 

unless,  after  admitting  the  truth  of  plalntiflTs  evidence  (m  all  material  Issues, 
and  conceding  the  reasonable  inferences  deduclble  therefrom,  there  is  still  such 
a  failure  of  proof  on  a  material  allegation  of  the  complaint  that  the  court  would 
feel  obliged  to  set  aside  a  verdict  for  the  plaintiff  if  it  should  be  returned. 

2.  Liability  of  Joint  Tortfeasors.— All  persons  who  aid,  command,  advise, 

or  countenance  the  commission  of  a  tort,  or  approve  it  after  it  has  been  com- 
mitted, if  for  their  benefit,  are  as  fully  liable  as  if  they  liad  personally  com- 
mitted the  objectionable  act. 

From  Multnomah :   Alfred  F.  Sears,  Jr.,  Judge. 

This  is  an  action  by  R.  S.  Perkins  against  B.  F.  McCul- 
lough and  W.  F.  Matlock  to  recover  the  value  of  seven 
steers,  one  stag,  and  four  cows,  the  property  of  plaintiff, 
alleged  to  have  been  unlawfully  converted  by  the  defend- 
ants to  their  own  use.  The  defendants  having  in  their 
second  amended  answer  specifically  denied  each  allega- 
tion of  the  complaint,  a  trial  was  had,  resulting  in  a  judg- 
ment against  them  for  the  sum  of  $321,  from  which  they 
appeal.  Affirmed. 


\ 
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For  appellants  there  was  a  brief  over  the  names  of  Frank 
A .  E.  Starr  and  Carter  &  Raley,  with  an  oral  argument  by 
Mr.  Starr. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  John  C.  Leasure. 

Mr.  Justice  Moore,  after  stating  tlie  facts,  delivered 
the  opinion  of  the  court. 

1.  It  is  contended  by  defendants'  counsel  that  the  court 
erred  in  refusing  to  grant  a  judgment  of  nonsuit  as  to  the 
defendant  W.  F.  Matlock.  This  presents  the  question  as 
to  whether  there  was  any  evidence  from  which  the  jury 
could  reasonably  find  that  Matlock  and  the  defendant  B. 
F.  McCullough  acted  in  concert  witli  reference  to  the  con- 
version complained  of.  The  statute  provides  that  a  judg- 
ment of  nonsuit  may  be  given  when  upon  the  trial  the 
plaintiff  fails  to  prove  a  cause  sufficient  to  be  submitted 
to  the  jury  :.  Hill's  Ann.  Laws,  §  246,  subd.  3.  In  con- 
struing this  section,  we  have  held  that,  to  authorize  a 
judgment  of  nonsuit,  there  must  be  such  a  total  failure 
of  proof  of  a  material  allegation  of  the  complaint  as  would 
require  the  trial  court  to  set  aside  the  verdict  for  want  of 
evidence  if  the  jury  were  to  find  for  the  plaintifi":  Grant 
Y.Baker,  12  Or.  329  (7  Pac.  318)  ;  Ferrera  v.  Parke,  19 
Or.  141  (23  Pac.  883) .  A  motion  for  a  judgment  of  non- 
suit is  in  the  nature  of  a  demurrer  to  the  evidence,  ad- 
mitting, as  a  matter  of  law,  the  truth  of  that  given  by 
the  plaintiflF  upon  a  material  issue  of  the  complaint,  and 
every  fair  and  legitimate  inference  of  fact  deducible  there- 
from, but  asserting  that  the  jury,  from  a  consideration 
thereof,  would  not  be  authorized  to  find  a  verdict  for  the 
plaintiff:  Brown  v.  Oregon  Lumber  Co.  24  Or.  315  (33 
Pac.  557) .  The  rule  is  well  settled  in  this  state  that  if 
there  be  any  evidence,  however  slight,  fairly  susceptible 
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of  an  inference  or  presumption  tending  to  establish  a  ma- 
terial allegation  of  the  complaint,  it  is  the  duty  of  the 
court  to  deny  the  motion  for  a  judgment  of  nonsuit,  and 
submit  the  question  involved  to  the  jury  for  determina- 
tion: Tippinx.  Ward,  5  Or.  450;  Southwell  v.  Beezley,  5  Or. 
458  ;  Salmon  v.  Olds,  9  Or.  488  ;  Anderson  v.  North  Pac. 
Lumber  Co.  21  Or.  281  (28  Pac.  5);  Salmon  v.  Cress,  22  Or. 
177  (29  Pac.  439);  Ryberg  v.  Portland  Cable  Ry,  Co.  22  Or. 
224  (29  Pac.  614)  ;  Herbert  v.  Dufnr,  23  Or.  462  (32  Pac. 
302) ;  Hedin  v.  Suburban  Ry.  Co.  26  Or.  155  (37  Pac. 
540)  ;  Wallace  v.  Suburban  Ry.  Co.  26  Or.  174  (37  Pac. 
477,  25  L.  R.  A.  174) ;  Vanbebber  v.  Plunkett,  26  Or.  562 
(38  Pac.  707,  27  L.  R.  A.  811)  ;  Richmond  v.  McNeill,  31 
Or.  342  (49  Pac.  879).  The  complaint  having  alleged  a 
joint  tort,  before  Matlock  could  be  made  responsible  there- 
for the  rules  of  law  to  which  attention  has  been  called 
require  the  production  of  evidence  at  the  trial  tending  to 
show,  or  from  which  the  jury  might  fairly  and  legiti- 
mately infer,  that  he  participated  therein,  that  McCul- 
lough performed  the  act  at  his  request,  or  that  it  was 
done  for  his  benefit,  and  was  approved  by  him  after  its 
commission  :  2  Hilliard,  Torts  (3  ed.) ,  292  ;  2  Wood's 
Add.  Torts,  542  ;  Dahms  v.  Sears,  13  Or.  47  (11  Pac.  891); 
Cooper  V.  Blair,  14  Or.  255  (12  Pac.  370)  ;  Guille  v.  Swan, 
19  Johns.  381  (10  Am.  Dec.  234)  ;  Coats  v.  Darby,  2  N. 
Y.  517  ;  Bishop  v.  Ely,  9  Johns.  294  ;  Morgan  y.Varick, 
8  Wend.  587  (24  Am.  Dec.  105)  ;  Forbes  v.  Marsh,  15 
Conn.  384;    Brooks  v.  Ashburn,  9  Ga.  297. 

The  evidence  in  the  case  at  bar  tends  to  show  that  about 
December  1,  1893,  one  W.  H.  Babb  was  the  owner  of 
about  eighty  head  of  Holstein  cattle,  including  those  in 
question,  and,  being  indebted  to  Matlock  and  others  in 
large  sums,  he  on  that  day  executed  in  tlie  name  of  his 
then  wife,  Hannah  N.  Babb,  a  lease  thereof  to  one  Peter 
Schwab,  with  intent  to  hinder,  delay,  and  defraud  his 
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creditors  ;  that  about  January  31,  1895,  Mrs.  Babb  trans- 
ferred to  plaintiflF,  her  father,  whatever  interest  she  had 
in  the  cattle ;  that  in  May,  1896,  Babb,  claiming  to  be 
the  owner  of  said  cattle,  with  Schwab's  consent,  took  pos- 
session thereof,  and  surrendered  the  same  to  Matlock, 
who  held  them  until  the  spring  of  1896,  when  they  were 
taken  from  him  by  order  of  court  in  an  action  to  recover 
the  possession  thereof;  that  about  September  5,  1895, 
and  while  Matlock  was  claiming  to  be  in  possession  of 
said  stock,  McCullough  took  the  cattle  in  question  from 
Umatilla  County  to  Troutdale,  Oregon  ;  that  he  sold  them 
to  the  Union  Meat  Company,  and,  as  he  testifies,  paid  the 
proceeds  to  Schwab,  Claxton  &  Boyd,  and  Babb.  The 
first  amended  answer,  verified  by  Matlock,  was  offered 
in  evidence  by  plaintiff.  It  contains  the  following  aver- 
ment :  '*That  on  the day  of ,  1896,  the  said  de- 
fendant B.  F.  McCullough,  acting  at  the  request  and  upon 
the  advice  of  the  said  W.  H.  Babb,  sold  the  said  cattle 
herein  mentioned  for  the  said  W.  H.  Babb,  and  at  his 
request  paid  the  proceeds  of  said  sale  to  defendant  W. 
F.  Matlock,  to  apply  upon  the  indebtedness  which  was 
due  him  by  the  said  W.  H.  Babb."  Matlock,  as  a  witness, 
testified  that  about  October  1, 1896,  McCullough  paid  him 
$660,  but  that  he  could  not  state  from  what  source  the 
money  came.  This  is  all  the  legal  evidence  to  be  found 
in  the  bill  of  exceptions  tending  in  any  manner  to  connect 
Matlock  with  the  conversion,  and  its  sufficiency  for  that 
purpose  is  the  question  presented. 

2.  "The  admitted  rule  of  law,''  says  Mr.  Justice 
Shankland,  in  Judson  v.  Cook,  11  Barb.  642,  "is  that  all 
who  aid,  command,  advise,  or  countenance  the  commis- 
sion of  a  tort  by  another,  or  who  approve  of  it  after  it  is 
done,  if  done  for  their  benefit,  are  liable  in  the  same 
manner  as  they  would  be  if  they  had  done  the  same  tort 
with  their  own  hands."     The  answer  offered  in  evidence 
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admitted  that  the  money  derived  from  the  sale  of  the 
cattle  was  paid  to  Matlock  to  apply  on  Babb's  indebted- 
ness. While  the  sale  may  have  been  for  Babb's  benefit, 
80  far  as  the  proceeds  derived  therefrom  reduced  his  in- 
debtedness, it  also  benefited  Matlock  to  the  extent  of  re- 
ducing his  demand  by  the  sum  so  received.  He  was  in 
possession  of  the  cattle  when  they  were  sold,  and,  the 
proceeds  thereof  having  been  paid  to  him,  the  jury  might 
fairly  and  legitimately  infer  from  the  averment  of  the 
answer,  when  considered  in  connection  with  the  other 
facts  and  circumstances  of  the  case,  that  the  sale  was 
made  for  his  benefit,  and  that,  by  accepting  the  proceeds 
thereof,  he  was  cognizant  of  and  approved  the  conversion, 
thereby  rendering  himself  liable  as  a  joint  trespasser ; 
and,  this  being  so,  no  error  was  committed  in  denying 
the  motion  for  a  nonsuit.  It  follows  that  the  judgment 
is  affirmed.  Affirmed. 

Argued  7  November;  decided  11  December,  1889;  rehearing  denied  26  February,  1900. 
MACMAHON  i\  DUFFY. 

.  [59Pac.  IW,] 

I  8S    160 

I  40  806        1.  Contents  of  Bill  of  Exceptions.— A  bill  of  exceptions  embracing  a  tran- 
I  "30    j5qi  script  of  all  the  evidence,  and  showing  the  exceptions  taken  to  rulings  exclud- 

i  46    428'  Ing  certain  testimony,  without  any  statement  showing  the  materiality  or  com- 

petency of  the  excluded  testimony,  is  insufficient  to  present  any  question 
arising  fh)m  the  introduction  or  rejection  of  evidence:  O^Oonnor  v.  VanHoy, 
29  Or.  606,  cited. 

2.  Pleading— Presumption  of  Time  of  Payment  for  Services.— In  an  ac- 

tion for  the  value  of  specified  services  the  complaint  Is  sufficient  where  it  shows 
the  dates  of  the  dllTerent  services  and  their  total  value,  though  It  does  not  al- 
lege when  the  amount  claimed  fell  due. 

3.  Appeal— Error  Favorable  to  Defeated  Party.*— A  defeated  party  will 

hot  be  heard  to  complain  because  the  verdict  against  him  was  not  as  large  as 
it  might  have  been. 

From  Multnomah  :    Alfred  F.  Sears,  Jr.,  Judge. 

♦Note.- Error  In  Favor  of  Defeated  Party  is  Harmless:  State  v.  Weaver,  35 
Or.  416;   Robinson  v.  Ourlony  34  Or.  at  p.  321. 

Error  is  Harmless  When  Immaterial :  Fowler  v.  Phoenix  Ins,  Oo.  35  Or.  560; 
State  v.  Afoore,  32  Or.  tt6;  Koshland  v.  Hartfwrd  Irts.  Oo.  31  Or.  402;  Strickland  v. 
Geide^  31  Or.  373.— Reporter. 
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Action  by  M.  J.  MacMahon  again8t  John  F.  DuflFy. 
The  complaint  states  two  causes  of  action  :  The  first,  in 
effect,  that  plaintiff  was  and  is  a  practicing  attorney,  and 
as  such  permitted  to  practice  in  the  State  of  Washington  ; 
that  defendant  employed  him  to  foreclose  a  certain  chat- 
tel mortgage,  given  to  secure  a  note  of  $600  and  interest, 
in  the  Superior  Court  of  Clark  County,  Washington,  and 
agreed  to  pay  him  for  his  services  therein  the  sum  of 
$200  in  case  he  obtained  a  decree,  and  in  addition  thereto, 
such  sum  as  the  court  should  allow  as  attorney's  fees  in 
the  suit ;  that  plaintiff  performed  the  services  in  pursu- 
ance of  his  employment,  and  in  due  course  obtained  a 
decree  for  defendant  in  the  sum  of  $803,  together  with 
costs  and  disbursements,  and  $80  attorney's  fees.  The 
second,  that  "between  March,  1894,  and  April  28,  1895, 
at  the  request  of  defendant,  he  (plaintiff)  acted  as  attor- 
ney for  defendant  in  various  matters,  and  in  negotiating 
and  making  loans,  and  in  examining  and  fixing  the  valu- 
ation of  properties,  of  a  reasonable  and  agreed  value  of 
$50,  no  part  of  which  has  been  paid."  The  defense  in- 
terposed to  the  first  cause  is  that  plaintiff  agreed  to  prose- 
cute said  suit  for  such  sum  only  as  the  court  should  allow 
as  a  reasonable  attorney's  fee  therein,  but  that,  after 
commencing  the  same,  he  abandoned  it,  and  by  reason 
thereof  it  was  turned  over  to  another  attorney,  who 
carried  it  to  a  successful  termination,  and  received  and 
retained  the  attorney's  fee  allowed  by  the  court.  The 
answer  to  the  second  cause  consists  of  specific  denials 
only.  The  verdict  was  for  the  plaintiff  in  the  sum  of 
$130,  and,  judgment  having  been  entered  thereon,  de- 
fendant appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Carey 
&  Mays,  Lionel  R.  Webster,  and  Robert  W,  Galloway,  witli 
an  oral  argument  by  Mr.  Franklin  Pierce  Mays. 
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For  respondent  there  was  a  brief  over  the  names  of 
Chas.  Jones  Mc  Doug  all  and  James  Gleason,  with  an  oral 
argument  by  Mr,  Michael  J.  MacMahon  in  pro  per,  and 
Mr,  Gleason. 

Mr.  Chief  Justice  Wolverton,  after  stating  the  facts, 
delivered  the  opinion  of  the  court. 

1.  Some  exceptions  were  taken  to  the  refusal  of  the 
court  below  to  admit  certain  testimony,  and  to  its  admis- 
sion, over  objections,  of  other  testimony,, which  rulings, 
it  is  claimed,  were  prejudicial  to  the  appellant.  The  bill 
of  exceptions  sets  forth  that,  '*after  the  opening  statement 
of  counsel,  the  parties,  plaintiff  and  defendant,  offered 
and  introduced  each,  respectively,  in  support  of  the  issues 
on  his  part,  the  evidence  as  shown  by  the  transcript  of  the 
evidence  hereto  attached ;  all  of  which  is  hereby  incor- 
porated in  and  made  a  part  of  this  bill  of  exceptions. 
This  transcript  of  the  evidence  embraces  and  includes  all 
the  evidence  offered  or  introduced  upon  said  trial,  and  is 
made  a  part  of  the  bill  of  exceptions  for  the  reason  that 
the  exceptions  reserved  by  appellant  cannot  otherwise  be 
presented  to  the  supreme  court. '*  It  then  shows  that  ex- 
ceptions were  taken  to  the  rulings  of  the  court,  on  defend- 
ant's objections  to  certain  questions  propounded  to  wit- 
nesses, without  any  statement  in  reference  thereto  which 
would  in  any  way  serve  to  show  the  materiality  or  com- 
petency of  the  testimony  rejected  or  admitted  ;  thus  im- 
posing the  labor  upon  this  court  of  searching  through  a 
voluminous  transcript  of  the  evidence,  and  formulating 
therefrom  a  statement  showing  the  materiality  or  other- 
wise of  the  matter  with  reference  to  which  complaint  is 
made.  Such  is  not  our  province,  and,  if  we  should  un- 
dertake it,  it  might  differ  materially  from  that  which 
counsel  would  formulate,  and  the  court  below  approve, 
in  a  bill  of  exceptions ;    and  for  that  reason  we  will  not 
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attempt  to  determine  the  questions  arising  upon,  or  grow- 
ing out  of,  the  introduction  or  rejection  of  the  evidence. 
As  illustrative  of  the  principal  and  practice  here  involved 
in  the  formulation  and  settlement  of  the  bill  of  excep- 
tions, see  Eaton  v.  Oregon  Ry,  &  Nav.  Co.  22  Or.  497  (30 
Pac.  311) ;  Hamilton  v.  Gordon,  22  Or.  557  (30  Pac.  495)  ; 
O'Connor  v.  Van  Hoy,  29  Or.  505  (45  Pac.  762) . 

2.  Complaint  is  made  that  the  court  should  have  in- 
structed the  jury,  at  the  request  of  defendant,  that  no 
recovery  could  be  had  upon  the  second  cause  of  action, 
because  tlie  complaint  fails  to  state  when  the  amount 
claimed  fell  due.  The  cause  is  based  upon  an  implied 
contract  arising  from  the  performance  of  professional  ser- 
vices by  plaintiff  for  the  defendant,  at  his  request,  and 
the  reasonable  value  of  such  services  is  claimed  as  his 
compensation.  The  presumption  in  such  case  is  that  the 
compensation  is  due  when  the  services  are  performed, 
and  the  dates  of  such  performance  are  definitely  alleged. 

Another  assignment  of  error  is  predicated  upon  the 
court's  refusal  to  instruct  that,  if  plaintiff  agreed  to  re- 
ceive for  his  services  the  amount  of  the  recovery  in  excess 
of  $600,  then  that  he  could  not  recover  on  the  contract 
set  out.  The  assignment  is  unavailable,  for  two  reasons  : 
(1)  The  refused  instruction  was  substantially  covered  by 
the  general  one,  wherein  the  jury  was  charged  that  it 
must  find  for  plaintiff  upon  the  contract  alleged  or  not 
at  all ;  and  (2)  the  defense  interposed  was  that  plaintiff 
abandoned  his  contract,  and  the  instruction  was  not  perti- 
nent to  that  theory. 

3.  And,  lastly,  it  is  insisted  that  the  verdict  is  incon- 
sistent with  the  issues  made  by  the  pleadings ;  that,  the 
first  cause  being  based  upon  an  express  contract  for  the 
payment  of  the  sum  of  $280,  and  the  latter  upon  an  im- 
plied contract  for  the  payment  of  $50,  it  is  apparent  the 
jury  split  up  the  first  demand,  which  it  is  claimed  was 
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beyond  its  power,  and  that  it  should  have  found  for  the 
whole  sum,  or  for  defendant  on  the  count.  But  the  de- 
fendant ought  not  to  be  heard  to  complain  that  the  ver- 
dict against  him  was  not  as  large  as  it  might  have  been 
under  the  pleadings.  Such  condition  might  afford  matter 
of  complaint  for  the  plaintiff,  but  not  for  him. 

Affirmed. 


Argued  6  November;  decided  11  December,  1880. 
ROSE  r.  WOI.I.ENBERG. 

[60  Pac.  190.] 

Contribution  Between  Surety  and  Co-surety  — Instruction.— Where 
plaintiff  agreed  to  become  one  of  three  sureties  on  a  county  treasurer's  bond 
for  SSOfOOO,  and  at  it«  execution  only  plaintitl'and  defendant  were  present,  and, 
plaintifT  objecting  to  becoming  surety  for  more  than  one-third  of  the  bond, 
defendant  agreed  to  take  the  balance,  and,  on  the  treasurer's  default,  both 
sureties  were  compelled  to  contrlbutc»  equally  thereto,  an  Instruction,  in  an 
action  by  one  of  the  sureties  to  recover  from  the  other  the  excess  of  one-third 
of  the  default,  which  he  had  paid,  that  the  Jury  might  And  an  Implied  contract 
on  defendant's  part  to  repay  such  amount  If,  at  the  time  they  executed  the 
bond,  they  mutually  understood  that  they  assumed  liability  In  the  proportion 
of  one-third  to  two-thirds,  was  error,  since  such  understanding  wa«  not  of  Itself 
sufficient  proof  of  an  implied  contract  to  vary  the  ordinary  rule  of  contribution 
between  sureties;  and,  furthermore.  It  was  misleading  as  to  whether  the  un- 
derstanding between  the  parties  referred  to  their  liability  to  the  county,  or  the 
liability  as  between  themselves. 

From  Douglas  :   J.  C.  Fullerton,  Judge. 

Action  by  Aaron  Rose  against  Hyman  WoUenberg.  In 
a  former  appeal  by  plaintiff  the  case  was  reversed  (31  Or. 
269,  65  Am.  St.  Rep.  826,  39  L.  R.  A.  378,  44  Pac.  382), 
and  plaintiff  prevailed  on  the  second  trial. 

Reversed. 

For  appellant  there  were  briefs  over  the  names  of  J.  W. 
Hamilton  and  Leivis  B,  Cox,  with  an  oral  argument  by  Mr. 
Cox. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Rufus  Mallory  and  Andrew  M.  Crawford, 
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Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

In  1892  the  plaintiff  and  defendant  became  sureties  on 
the  official  bond  of  V.  L.  Arrington,  Treasurer  of  Douglas 
County.  Arlington  made  default  in  the  sum  of  $22,990, 
which  they  were  compelled  to  pay  in  equal  parts.  There- 
after the  plaintiff  brought  this  action  to  recover  $4,003.55, 
alleging  that  at  the  time  of  the  execution  of  the  bond  it 
was  agreed  and  stipulated  between  him  and  the  defend- 
ant that  their  liability,  as  between  themselves,  should  not 
be  joint  or  equal,  but  that  the  plaintiff  should  be  liable 
for  one-third,  and  defendant  for  two-thirds,  of  any  loss 
thereon.  This  alleged  contract  was  denied  by  the  defend- 
ant, and,  upon  issue  joined,  the  cause  was  tried  before  a 
jury,  resulting  in  a  verdict  in  favor  of  plaintiff  for  the 
amount  prayed  for;  and  from  the  judgment  which  fol- 
lowed the  defendant  appeals,  assigning  as  error  the  follow- 
ing instruction  to  the  jury  :  ''The  complaint  in  this  case 
alleges,  in  substance,  that  an  agreement  was  entered  into 
between  the  plaintiff  and  the  defendant,  at  the  time  of 
the  execution  of  the  bond  of  V.  L.  Arrington  as  Treasurer 
of  Douglas  County,  that  there  was  an  agreement  between 
plaintiff  and  defendant,  as  sureties  to  said  bond,  that  the 
plaintiff  should  be  liable  for  one-third  part  of  any  default 
Arrington  might  make  as  county  treasurer,  and  that  de- 
fendant should  be  liable  for  two-thirds  of  any  such  default. 
I  cliarge  you  that  such  agreement  may  be  established  by 
proof  of  circumstances  from  w^hich  slich  agreement  may 
be  inferred,  and  that  it  is  not  necessary,  to  entitle  plaintiff 
to  recover,  to  prove  that  such  agreement  was  made  in  ex- 
press words,  or  by  the  use  of  any  formal  expression  or 
statement  of  the  parties.  Therefore,  if  you  find  from  the 
evidence  before  you  that  at  the  time  this  bond  was  exe- 
cuted the  plaintiff  and  defendant  each  understood  that 
they  w^ere  assuming  liabilities  on  it  in  the  ratio  of  one- 
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third  by  the  plaintiff  and  two-thirds  by  the  defendant, 
and  that  they  executed  the  same  with  that  understanding, 
and  each  knew  that  such  was  the  understanding  of  the 
other,  such  facts,  if  you  find  them  to  be  facts,  would  be 
evidence  from  which  an  agreement  could  be  inferred,  and 
would  be  sufficient  to  prove  the  allegations  of  an  agree- 
ment set  out  in  the  complaint." 

There  was  no  evidence  of  an  express  contract  by  defend- 
ant to  indemnify  plaintiff  against  liability  as  a  surety  on 
Arrington's  bond.  It  must  be  implied  from  the  conduct 
of  the  parties  and  the  circumstances  of  the  case,  if  it  exist- 
ed at  all.  The  instruction  complained  of  is  the  only  one 
given  as  to  what  would  be  sufficient  proof  of  can  implied 
contract.  To  understand  its  importance  and  the  particu- 
lar objection  made  to  it,  a  brief  reference  is  necessary  to 
some  of  the  facts,  a  statement  of  which  will  be  found  in 
the  former  opinion  in  this  case  :  31  Or.  269(44  Pac.  382). 
Arrington  was  required  to  give  a  bond  for  $30,000,  and 
the  evidence  tended  to  show  that  he  represented  to  the 
plaintiff  that  it  was  to  be  signed  by  three  sureties,  and, 
with  that  understanding,  plaintiff  consented  to  become 
one  of  them.  When  the  time  came  for  executing  the  bond, 
the  plaintiff,  discovering  that  defendant  and  himself  were 
the  only  sureties  present,  objected  to  becoming  a  surety 
for  more  than  one-third  of  the  amount  of  the  bond,  where- 
upon Arrington  offered  to  get  the  third  surety,  when  the 
defendant  said  that  it  was  not  necessary,  for  he  would 
"take  the  rest  of  the  bond."  It  was  thereupon  executed, 
with  the  figures  "$10,000"  written  immediately  in  front 
of  plaintiff's  signature ;  and  he  justified  in  that  sum, 
and  the  defendant  in  the  sum  of  $20,000.  The  point  of 
the  objection  is  that  in  view  of  this  testimony  the  jury 
could  very  properly  have  found  that  the  plaintiff  and  de- 
fendant each  understood  or  supposed  at  the  time  they  exe- 
cuted the  bond  that  they  were  assuming  liability  thereon 
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to  the  county  in  the  proportions  of  one-third  and  two- 
thirds,  and  that  by  the  instruction  such  an  understanding 
alone  was  made  sufficient  proof  of  a  contract  between  the 
plaintiff  and  defendant  to  modify  or  change  the  ordinary 
rule  of  contribution  between  sureties.  And  in  this  posi- 
tion we  concur.  By  the  execution  of  the  bond,  the  sure- 
ties assumed  a  dual  liability  :  First,  to  the  county,  and, 
second,  as  between  themselves.  The  liability  of  each  of 
them  to  the  county  must  be  measured  by  the  face  of  the 
bond,  and  not  by  the  mode  or  manner  of  its  execution. 
Their  liability  as  between  themselves  results  from  equi- 
table principles,  and,  unless  changed  by  a  contract,  they 
would  each  be  liable  for  one-half  the  loss.  The  court 
charged  the  jury  very  properly,  therefore,  that  before  the 
plaintiff  could  recover  he  must  prove  the  contract  alleged 
in  the  complaint  by  a  preponderance  of  evidence,  and 
mere  proof  of  the  manner  in  which  the  bond  was  exe- 
cuted would  not  be  sufficient  for  that  purpose,  and  also 
that  it  was  not  necessary  to  prove  an  express  contract, 
but  that  it  might  be  inferred  from  the  acts  and  conduct 
of  the  parties.  So  far  there  was  no  error.  But,  when 
it  came  to  charge  the  jury  specifically  as  to  what  would 
be  suflScient  proof  of  an  implied  contract,  it  left  the  ques- 
tion to  be  determined  upon  the  understanding  of  the  par- 
ties as  to  the  liability  they  were  assuming  by  the  execu- 
tion of  the  bond,  and  this  was  not  the  question  in  issue. 
The  thing  to  be  established  was  a  contract  by  the  defend- 
ant that  in  case  of  a  default  he  would  indemnify  the  plain- 
tiff for  any  sum  above  one-third  of  the  loss  which  he 
might  have  to  pay  ;  and  this  agreement  cannot  be  in- 
ferred merely  from  the  understanding  the  parties  may 
have  had  as  to  the  liability  they  assumed  in  executing 
the  bond,  but,  like  any  other  contract,  must  be  founded 
upon  the  mutual  agreement  and  intention  of  the  parties. 
When  an  agreement  consists  of  words,  written  or  spoken, 
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stating  in  terms  the  understanding  and  obligations  of  the 
parties,  it  is  called  an  "express  contract ;"  but  when  it 
is  inferred  from  the  acts  or  conduct  of  the  parties,  instead 
of  their  words,  it  is  an  "implied  contract."  But  in  either 
instance  it  exists  as  an  obligation  solely  because  the  con- 
tracting party  has  willed,  under  circumstances  to  which 
the  law  attaches  the  sanction  of  an  obligation,  that  he 
shall  be  bound.  And  the  distinction  between  an  express 
and  implied  contract  lies,  not  in  the  nature  of  the  under- 
taking, but  solely  in  the  mode  of  proof.  In  either  case 
there  must  be  an  offer  of  terms,  or  its  equivalent,  on  the 
one  side,  and  the  acceptance  of  such  terms,  or  its  equiva- 
lent, on  the  other.  "All  true  contracts,"  says  Mr.  Justice 
LowRiE,  "grow  out  of  the  intentions  of  the  parties  to 
transactions,  and  are  dictated  only  by  their  mutual  and 
accordant  wills.  When  this  intention  is  expressed,  we 
call  the  contract  an  express  one .  When  it  is  not  expressed, 
it  may  be  inferred,  implied,  or  presumed,  from  circum- 
stances as  really  existing,  and  then  the  contract,  thus 
ascertained,  is  called  an  implied  one  :"  Hertzog  v.  Hertzog^ 
29  Pa.  St.  465-467.  And  in  Marzctti  v.  Williams,  1  Barn. 
&  Adol.  415,  Lord  Tenterden  says  :  "The  only  difference 
between  an  express  and  implied  contract  is  in  the  mode 
of  substantiating  it.  An  express  contract  is  proved  by  an 
actual  agreement ;  an  implied  contract,  by  circumstances 
and  the  general  course  of  dealing  between  the  parties." 
Mr.  Keener,  in  his  work  on  Quasi  Contracts  (p.  4),  says  : 
"In  the  case  of  a  contract  implied  in  fact,  as  much  as  in 
the  case  of  an  express  contract,  the  plaintiff  must  prove 
that  the  defendant  either  made  or  accepted  an  offer  which 
resulted  in  a  promise  on  the  defendant's  part,  and  that  the 
promise  was  not  only  in  fact  made,  but  that  a  suflficient 
consideration  was  given  therefor.  *  *  *  The  differ- 
ence between  the  cases  is  a  difference  simply  in  the  kind 
of  evidence  used  to  establish  the  contract.    In  the  one  case 
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the  language  of  contract  is  in  terms  used,  and,  because 
of  the  expressions  used,  the  contract  is  called  an  *  express 
contract ;'  whereas  in  the  other  case  the  contract  is  estab- 
lished by  the  conduct  of  the  parties,  viewed  in  the  light 
of  surrounding  circumstances,  and  is  called  a  'contract 
implied  in  fact.'  The  terms  'express  contracts'  and  'con- 
tracts implied  in  fact'  are  used,  then,  to  indicate,  not  a 
distinction  in  the  principles  of  contract,  but  a  difference 
in  the  character  of  the  evidence  by  which  a  simple  con- 
tract is  proved.  The  source  of  the  obligation  in  each  case 
is  the  intention  of  the  parties."  It  is  clear,  then,  from 
these  elementary  principles,  that,  before  the  plaintiff  can 
recover  in  this  case,  he  must  make  it  appear  by  a  pre- 
ponderance of  testimony  that  there  was  an  agreement  on  * 
the  part  of  the  defendant  to  indemnify  him  against  lia- 
bility on  the  bond  in  excess  of  one-third  thereof;  and, 
while  this  contract  may  be  implied  from  the  conduct  of 
the  parties,  nevertheless  it  cannot  exist  as  an  obligation 
unless  the  defendant  willed,  either  expressly  or  by  im- 
plication, to  be  so  bound. 

The  fact,  if  it  is  a  fact,  that  at  the  time  of  the  execu- 
tion of  the  bond  the  parties  both  mistakenly  understood 
that  they  were  liable  in  the  proportion  of  their  respective 
justifications,  would  not  be  proof,  of  itself,  of  the  contract 
alleged  in  the  complaint.  But  by  the  instruction  com- 
plained of  the  court  told  the  juiy  that  it  would  be  suf- 
ficient proof  of  an  implied  contract  of  agreement  on  the 
part  of  the  defendant  to  indemnify  the  plaintiff  if  the 
parties  "each  understood  that  they  were  assuming  lia- 
bilities on  it  in  the  ratio  of  one-third  by  the  plaintiflF  and 
two-thirds  by  the  defendant,  and  that  they  executed  the 
same  with  that  understanding,  and  each  knew  that  such 
was  the  understanding  of  the  other,"  without  indicating 
whether  such  understanding  was  confined  to  their  liabil- 
ity to  the  county,  or  as  between  themselves.     The  court 
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seems  to  have  confused  the  question  of  the  sureties'  sup- 
posed liability  on  the  bond  with  the  real  issue  in  the 
case,  and  to  have  made  the  existence  or  nonexistence  of 
a  contract  modifying  or  changing  the  ordinary  rule  of 
contribution  between  sureties  to  depend  upon  their  un- 
derstanding as  to  the  liability  incurred  by  the  execution 
of  the  instrument ;  and,  as  we  have  seen,  this  is  not 
enough.  As  held  on  the  former  appeal,  there  was  suf- 
ficient evidence  in  the  case  from  which  the  jury  could 
have  found  the  contract  as  alleged  in  the  complaint,  but 
they  could  not  do  so  simply  on  account  of  any  under- 
standing the  parties  may  have  had  as  to  their  liability  to 
the  county.  We  think,  therefore,  the  instruction  com- 
plained of  was  error. 

It  is  also  claimed  on  behalf  of  the  defendant  that  the 
court  below  erred  in  overruling  his  motion  for  judgment 
notwithstanding  the  general  verdict.  This  motion  was 
based  upon  the  answers  given  by  the  jury  to  two  special 
interrogatories,  but  there  is  such  a  want  of  clearness  in 
their  language  that  the  case  ought  not  to  be  finally  dis- 
posed of  on  the  jury's  answers  thereto,  and  therefore  it 
is  reversed  and  remanded  for  a  new  trial.     Reversed. 


Decided  11  December,  1880 ;  rehearing  denied  28  February,  1900. 
SPAI.DING  r.  BROWN. 

[50  Pac.  185.] 

Chattel  Mortgage  or  Conditional  Sale.— In  determining  whether  a  given 
transaction  is  a  chattel  mortgage  or  a  conditional  sale  one  of  the  most  impor- 
tant elements  is  the  existence  or  not  of  a  debt  between  the  parties,  and  the  ab- 
sence of  the  obligation  is  a  strong  circumstance  indicating  a  conditional  sale. 

Evidence  of  Conditional  Sale.— An  application  by  an  insolvent  debtor  for 
a  loan,  to  be  secured  on  a  stoclc  of  bicycles,  was  refused;  but  the  negotiations 
resulted  in  his  giving  an  absolute  bill  of  sale  on  the  stock,  whereupon  the 
vendee  gave  the  debtor  an  option  to  purchase  the  stock  within  a  limited  time. 
The  consideration  for  the  bill  of  sale  was  paid,  and  the  stock  delivered  to,  and 
possession  retained  by,  the  vendee,  except  a  few  wheels,  which  he  intrusted  to 
the  debtor  to  sell  on  commission.  The  debtor  surrendered  the  option  before 
its  expinition,  for  a  valuable  consideration,  and  the  vendee  sold  the  stock  at 
retail,  retilizlng  a  large  profit.  Ilehi^  that  the  transaction  was  a  conditional 
sale,  and  not  a  mortgage :    Stephen*  v.  AUeiif  II  Or.  188,  distinguished. 
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From  Multnomah  :    Loyal  B.  Stearns,  Judge, 

Bill  by  A.  G.  Spalding  &  Brothers,  a  corporation, 
against  Sherman  D.  Brown  and  another.  From  a  de- 
cree for  defendants,  plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Arthur  C.  Evimona  and  lAoiiel  R,  Webaiery  with  an  oral 
argument  by  Mr.  Emmons, 

For  respondent  there  was  a  brief  over  the  name  of  Cox, 
Cotton,  Teal  &  Minor,  with  an  oral  argument  by  Mr.  Joseph 
N.  Teal. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

The  complaint  in  this  case  is  in  the  nature  of  a  bill  of 
discovery,  and  proceeds  upon  the  theory  that  the  defend- 
ant Brown  mortgaged  to  the  defendant  Selling  a  lot  of 
bicycles,  two  hundred  and  eighty-five  in  number ;  that 
Selling  has  disposed  of  more  than  sufficient  thereof  to 
reimburse  him  for  the  money  loaned  ;  and  plaintiff's  pur- 
pose is  to  require  Selling  to  account  to  it  (a  creditor  of 
Brown)  for  whatever  money  or  property  remains  after 
the  satisfaction  of  his  alleged  mortgage.  Paragraph  20 
comprises  all  the  allegations  of  fraud  or  intent  on  the 
part  of  Brown  and  Selling  to  subvert  the  rights  of  the 
creditors  of  Brown,  and  is  as  follows:  ''That,  notwith- 
standing the  fact  that  said  bicycles  were  so  pledged  to  said 
Selling  by  said  Brown  as  security  for  money  borrowed 
by  the  latter  from  the  former,  and  were  delivered  and  re- 
ceived as  such  pledge,  and  not  otherwise,  and  although 
said  Selling  so  at  one  time  claimed  and  asserted  the  fact 
to  be,  and  pretended  and  claimed  that  the  amount  of 
money  so  loaned  was  eight  thousand  dollars  ($8,000),  as 
aforesaid,  which,  as  plaintiff  believes,  and  therefore  al- 
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leges  the  fact  to  be,  is  greatly  in  excess  of  the  amount 
actually  loaned  by  him  to  said  Brown  as  aforesaid,  yet 
now  said  Selling,  in  fraud  of  the  rights  and  interests  of 
this  plaintiff,  as  well  as  the  other  creditors  of  said  Brown, 
falsely  and  fraudulently  gives  forth,  asserts,  and  pretends 
that  he  purchased  said  bicycles  from  said  Brown,  and  be- 
came, was,  and  is  the  absolute  owner  thereof."  The  an- 
swer of  the  defendant  Selling  sets  up  that  on  or  about 
April  3,  1896,  he  purchased  the  bicycles  in  question  of 
Brown,  in  good  faith,  for  the  consideration  of  $8,000, 
without  notice  or  knowledge  of  any  attempt  on  the  part 
of  Brown  to  delay,  hinder,  or  defraud  the  plaintiff  or  any 
one. 

The  facts  out  of  which  the  controversy  arose  are  sub- 
stantially as  follows  :  Prior  to  April  3, 1896,  plaintiff  sold 
to  the  defendant  Brown  a  number  of  bicycles,  whereby  he 
became  indebted  to  it  in  the  sum  of  $6,406.82,  and  on 
April  14,  1896,  began  an  action  against  him  in  the  Cir- 
cuit Court  of  the  State  of  Oregon,  for  Multnomah  County, 
to  recover  said  sum,  and  caused  a  writ  of  attachment  to 
be  issued  and  served  upon  the  defendant  Selling,  for  the 
purpose  of  attaching  any  property  he  might  have  belong- 
ing to  Browm.  Selling  answered  that  he  had  no  such 
property  in  his  hands.  No  further  proceedings  were  had 
in  the  action  under  the  garnishment,  but  on  April  25, 
1896,  the  plaintiff  obtained  judgment  against  Brown  in 
the  amount  prayed  for.  Brown  w^as  further  indebted  to 
the  Ariel  Cycle  Manufacturing  Company  in  the  sum  of 
about  $13,500,  which  also  arose  from  the  purchase  of  bi- 
cycles, giving  his  acceptances  in  each  instance  for  the 
price  thereof.  Being  thus  involved.  Brown  attempted, 
through  D.  S.  Stearns,  a  broker,  to  negotiate  a  loan  from 
Selling  for  $8,000,  and  tendered  as  security  therefor  the 
bicycles  in  question,  together  with  some  stock  in  a  real 
estate  association;  but  Selling  refused  to  treat  with  Brown 
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upon  that  basis.  The  negotiations,  however,  resulted 
in  an  arrangeraent  whereby  Brown  executed  and  deliv- 
ered to  Selling  an  instrument  purporting  to  be  an  ordi- 
nary bill  of  sale  of  the  bicycles,  and  reciting  a  considera- 
tion of  $8,000,  which  bears  date  April  3,  1896.  Imme- 
diately or  within  half  an  hour  thereafter,  Selling  exe- 
cuted and  delivered  to  Brown  an  instrument  of  writing, 
of  which  the  following  is  a  copy:  "Whereas,  Sherman 
D.  Brown  has  this  day  sold  and  delivered  to  me  155  Crown 
bicycles,  72  Ariel  bicycles,  and  58  Spalding  bicycles,  re- 
ceipt of  which  I  hereby  acknowledge ;  and,  whereas,  I 
have  agreed  to  sell  said  bicycles  to  the  said  Sherman  D. 
Brown,  and  to  him  only,  for  a  period  of  sixty  days  from 
the  date  hereof.  Now,  therefore,  in  consideration  of  one 
dollar  to  me  in  hand  paid,  and  receipt  of  which  is  hereby 
acknowledged,  I  do  hereby  covenant  to  and  witli  the  said 
Sherman  D.  Brown  that  for  a  period  of  sixty  days  from 
the  date  hereof  I  will  sell  said  bicycles  only  to  said  Sher- 
man D.  Brown,  or  upon  his  order  in  writing,  and  that  I 
will  sell  to  the  said  Sherman  D.  Brown  at  any  time  within 
sixty  days  from  the  date  hereof  all  or  any  part  of  said 
bicycles  for  the  sum  of  $35  each  ;  this  agreement  to  be 
construed  only  as  an  option  granted  to  the  said  Sherman 
D.  Brown,  for  a  valuable  consideration,  to  purchase  said 
bicycles,  or  any  part  thereof,  at  the  price  above  named, 
at  any  time  within  the  period  above  limited  ;  and,  at  the 
expiration  of  said  sixty  days,  should  such  option  not  be 
exercised  within  such  time,  said  option  shall  expire  and 
be  thereafter  inoperative  and  void  as  to  so  many  of  such 
bicycles  as  shall  not  have  been  sold  by  me  pursuant  to 
the  terms  of  this  agreement  within  the  period  above  lim- 
ited." The  bicycles  were  actually  delivered  to  Selling, 
either  on  the  third  or  the  morning  of  the  fourth  of  April, 
for  which  on  the  latter  day  he  paid  Brown  the  sum  of 
$8,000,  by  check  on  the  First  National  Bank  of  Portland. 
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On  May  6, 1896,  Brown  surrendered  to  Selling,  by  written 
indorsement,  the  instrument  above  set  out,  and  in  con- 
sideration thereof  Selling  paid  him  $1,000. 

Thereafter,  Selling  proceeded  to  sell  the  bicycles  at 
retail  upon  his  own  account,  and  has  sold  all  but  five  of 
them,  and  realized  therefrom  the  gross  sum  of  $13,192.40. 
In  accomplishing  this  result,  however,  he  devoted  his  own 
time  for  a  period  of  five  months,  and  incurred  consider- 
able expense  in  disposing  of  the  same.  Selling,  Minor, 
and  Stearns,  the  only  persons  except  Brown  having  per- 
sonal knowledge  of  the  transaction,  all  testified  that  the 
purpose  of  the  bill  of  sale  was  to  evidence  an  absolute 
sale  and  transfer  of  the  property  by  Brown  to  Selling, 
that  a  loan  was  not  in  contemplation,  and  that  Selling 
absolutely  refused  to  treat  with  Brown  therefor ;  and  to 
this  view  of  the  transaction  there  is  no  countervailing 
testimony.  There  is  testimony  in  the  record  that  subse- 
quent to  the  time  of  the  completion  of  the  transaction 
touching  the  transfer  of  the  bicycles  to  Selling,  and  be- 
fore he  took  the  surrender  of  the  alleged  option,  he  agreed 
with  the  Spalding  and  Ariel  people,  through  their  agents 
and  attorneys,  that  he  would  transfer  to  them  all  the  in- 
terest he  had  acquired  and  then  held  and  possessed  in  the 
property,  upon  the  condition  that  they  would  refund  to 
him  the  $8,000  he  had  paid  to  Brown,  with  interest,  ex- 
penses, and  a  reasonable  sum  for  his  trouble  in  attending 
to  the  matter.  Mr.  Selling  admits  that  such  a  proposi- 
tion was  made  to  him,  and  that  he  had  the  matter  under 
consideration,  but  states,  in  substance,  that  the  negotia- 
tions never  proceeded  so  far  as  to  xjulminate  in  an  agree- 
ment to  that  effect  upon  his  part.  He  stated  at  the  time 
that  he  had  a  bill  of  sale  of  the  wheels,  but  did  not  dis- 
close the  fact  that  he  had  given  Brown  the  option  referred 
to.  It  was  revealed  in  the  course  of  the  negotiations, 
however,  that  he  let  Brown  have  some  twenty  or  more  of 
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the  bicycles  to  sell  on  commission,  and  that  he  was  to  per- 
mit him  to  take  said  bicycles,  in  lots  of  twenty,  from  time 
to  time,  as  he  might  be  able  to  dispose  of  the  same,  upon 
like  conditions.  There  is  also  testimony  tending  to  show 
that  some  four  weeks  later,  and  after  Selling  secured  the 
surrender  of  the  option  and  had  begun  to  advertise  the 
wheels  for  sale,  he  again  agreed  to  the  transfer  of  the 
property  to  the  agents  of  plaintiff  and  the  Ariel  Company 
upon  the  conditions  previously  stated,  but  upon  a  cash 
basis ;  that,  in  pursuance  thereof,  plaintiflF's  agent  and 
attorney  telegraphed  for  authority,  and  received  instruc- 
tions to  "purchase  Selling's  interest  for  joint  account, 
and  draw  proportionately.  Don't  exceed  nine  thousand." 
When  Selling  was  approached  the  next  day  (May  10,1896), 
and  the  instructions  made  known  to  him,  he  refused  to 
abide  by  his  agreement  or  to  treat  further  with  the  par- 
ties touching  the  matter.  He,  however,  flatly  denies  that 
he  ever  acceded  to  such  an  arrangement.  This  concluded 
all  negotiations  touching  the  affair,  whereupon  this  suit 
was  instituted. 

The  plaintiff  makes  two  contentions  :  (1)  That  the  bill 
of  sale,  though  absolute  in  form,  when  construed  in  con- 
nection with  the  option  and  the  understanding  of  the  par- 
ties to  the  transaction,  was  in  reality  a  chattel  mortgage, 
intended  primarily  as  security  for  the  money  then  paid 
or  advanced  by  Selling  to  Brown ;  and  (2)  that,  if  the 
transaction  be  construed  as  a  sale,  then  that  it  was  at- 
tended with  such  suspicious  circumstances  touching  its 
fairness  as  to  render  it  inequitable  and  unjust  towards 
Brown's  creditors,  and  h^nce  that  it  ought  not  to  be  per- 
mitted to  stand,  except  as  security  for  the  amount  ex- 
pended in  the  purchase.  The  defendant  contends  that 
the  transaction  is  indicative  of  an  absolute  sale,  with  an 
option  to  repurchase  at  a  stipulated  price,  and  that,  in  the 
light  of  the  agreements  of  the  parties  and  the  attendant 
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circumstances,  it  cannot  be  construed  to  constitute  a  mort- 
gage only  ;  and,  furthermore,  it  is  void  of  any  fraud  in- 
tended by  Selling,  or  with  which  he  may  be  charged,  and 
therefore  the  transaction  should  be  allowed  to  stand  as  a 
sale,  and  not  as  security  only  for  the  money  advanced. 
It  may  be  premised  that,  in  cases  of  doubt  whether  the 
transaction  amounts  to  a  conditional  sale  or  a  mortgage, 
courts  will  incline  to  the  support  of  it  as  a  mortgage ; 
and  this  upon  the  ground  that  the  equities  of  all  con- 
cerned may  be  more  readily  and  exactly  adjusted.  How- 
ever, if  the  transaction  amounts  in  fact  and  in  law  to  a 
conditional  sale,  the  courts  will  not  hesitate  to  enforce  it. 
It  is  not  their  province  to  make  contracts  for  parties,  but 
they  can  only  enforce  such  as  have  been  made,  when 
called  upon  to  give  them  effect.  There  is  perhaps  no 
conclusive  single  test  by  which  it  may  be  determined  that 
any  transaction  may  be  denominated  or  legally  charac- 
terized as  a  mortgage,  as  distinguished  from  a  conditional 
sale.  The  primary  inquiry  may  be  said  to  be  the  inten- 
tion of  the  parties,  and  this  may  be  determined,  not  alone 
by  the  instrument  which  forms  the  basis  of  the  transac- 
tion, but  by  the  attendant  and  surrounding  circumstances, 
and  the  conditions  under  which  it  was  delivered  and  de- 
signed to  become  effective.  If  it  was  the  purpose  of  the 
parties  to  secure  a  previously  existing  debt,  or  one  then 
created,  or  even  to  arise  in  the  future,  the  irresistible  in- 
ference would  be  that  the  transaction  culminated  in  a 
mortgage  ;  but  the  absence  of  any  debt,  either  existing, 
created,  or  contemplated,  or  of  any  obligation,  expressed 
or  implied,  to  pay  or  perform  any  act  or  duty,  is  very 
persuasive  evidence,  if  not  always  a  conclusive  test,  that 
the  instrument  is  not  a  mortgage.  In  this  connection, 
other  elements  may  be  considered  as  indicative  in  some 
measure  of  the  real  character  of  the  understanding, — 
such  as  the  circumstance  that  the  negotiations  originated 
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in  an  endeavor  to  obtain  a  loan,  the  inadequacy  of  the 
price,  and  the  possession  of  the  property  meanwhile.  In 
view  of  these  elemental  conditions,  and  in  the  light  of 
attendant  circumstances  and  surroundings,  we  may  con- 
fidently determine  the  real  character  of  the  transaction 
entered  into  between  Selling  and  Brown.  There  was  no 
obligation  by  Brown  to  pay  Selling  any  sum  of  money 
whatever.  He  had  an  option,  which  he  could  exercise  if 
he  so  desired,  to  pay  at  the  rate  of  $35  per  wheel  at  any 
time  within  sixty  days,  and  thereby  become  entitled  again 
to  the  property ;  but  there  was  no  engagement  of  any 
nature  entered  into  upon  his  part  which  Selling  could 
enforce.  There  was,  then,  no  relation  of  debtor  and  cred- 
itor created  between  these  parties,  and  thus  is  a  very  ma- 
terial, if  not  vital,  element  of  a  mortgage  wanting.  In 
the  inquiry  touching  whether  a  transaction  is  a  mortgage 
or  a  conditional  sale,  this  doctrine  may  be  said  to  be  well 
established  by  the  authorities  :  If  the  relation  of  debtor 
and  creditor  exists,  and  a  debt  subsists  between  the  par- 
ties, it  is  a  mortgage.  If,  however,  the  vendor  has  the 
privilege  of  paying  a  sum  of  money,  not  measured  merely 
by  the  consideration  paid  and  accruing  interest  thereon, 
if  he  pleases,  or  at  his  option,  by  a  given  time,  and  thereby 
entitles  himself  to  a  retransfer  or  reconveyance,  then  it 
must  be  regarded  as  a  conditional  sale :  Slowey  v.  Mc- 
Murray,  27  Mo.  113  (72  Am.  Dec.  251)  ;  Wallace  v.  John- 
Htone,  129  U.  S.  58  (9  Sup.  Ct.  243);  Comvay's  ExWs  v. 
Alexander,  11  U,  S.  (7  Cranch)  218;  Henley  Y.Hotaling, 
41  Cal.  22 ;  Slutz  v.  Desenberg,  28  Ohio.  St.  371 ;  Paige 
V.  Vilhac,  42  Cal.  75;  Glover  v.  Payn,  19  Wend.  518; 
Smith  Y.Crosby,  47  Wis.  160  .(2  N.  W.  104);  Hays  v. 
Carr,  83  Ind.  275;  1  Beach,  Mod.  Eq.  Jur.  §  414;  15 
Am.  &  Eng.  Enc.  Law  (1  ed.),  785. 

We  are  not  unmindful  that  there  are  cases  where  the 
creditor  or  party  furnishing  the  money  may  agree  to  look 
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to  the  property  solely  for  reimbursement,  and  yet  remain 
liable  to  account  for  any  surplus  that  may  remain  over 
and  above  the  sum  satisfied,  which  fact  would  place  the 
transaction  within  the  category  of  a  mortgage  :  Cook  v. 
Johnson,  165  Mass.  245  (43  N.  E.  96);  Campbell  v.  Dear- 
born, 109  Mass.  130  (12  Am.  Rep.  671);  Stephens  v.  Allen, 
11  Or.  188  (3  Pac.  168).  But  this  case  is  not  one  of  them, 
for  there  was  no  such  understanding  or  agreement  on  the 
part  of  Selling.  Brown  had  an  option,  and  Selling  was 
not  obliged  to  account  in  any  manner,  except  to  redeliver 
the  wheels  when  Brown  declared  his  option,  and  paid  the 
price  agreed  upon,  within  the  time  stated.  True,  the 
negotiations  originated  in  an  endeavor  upon  the  part  of 
Brown  to  obtain  a  loan.  But  this  is  susceptible  of  ex- 
planation. It  is  said  in  Douglas  v.  Moody,  80  Ala.  61 : 
*'The  fact  that  the  negotiations  between  the  parties  origi- 
nated in  an  application  for  a  loan  of  money  is  regarded 
as  one  of  the  principal  indicia  of  a  mortgage;  but,  when  it 
is  shown  that  the  application  for  a  loan  was  repeatedly  de- 
clined, and,  after  the  negotiations  were  broken  off,  the  de- 
fendant's proposal  of  a  conditional  sale  was  accepted,  the 
weight  of  that  circumstance  is  destroyed."  So  it  is  here. 
Selling  refused  to  treat  with  Brown  upon  the  basis  of  a 
loan,  clearly  intending  to  characterize  the  transaction  as 
anything  else  but  a  mortgage  ;  and,  upon  the  face  of  the 
two  instruments  executed  (and  which  must  be  construed 
as  one),  the  mortgage  feature  is  wholly  eliminated,  and 
it  stands  as  a  completed  sale,  with  an  option  to  repur- 
chase. To  this  purpose,  also,  is  the  evidence  of  all  the 
witnesses  to  the  specific  transaction.  Apparently,  there 
was  an  inadequacy  of  price  paid,  or  at  least  Selling  de- 
rived large  profits  from  his  sale  of  the  wheels  on  his  indi- 
vidual account  in  the  retail  market.  But  there  is  a  fea- 
ture in  connection  with  the  attempted  negotiations  of 
plaintiffs  for  a  purchase  of  Selling's  interest  in  the  prop- 
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erty  which  would  indicate  that  they  cost  Selling  about 
all  they  were  worth  in  the  wholesale  market  at  the  time. 
By  the  instructions  from  the  houses  which  manufactured 
the  Spalding  and  Ariel  wheels,  their  attorneys  were  not 
to  exceed  $9,000  in  the  purchase  of  his  interest.  In  one 
light,  these  instructions  may  be  construed  as  indicating 
a  notion  that  Selling  was  not  entitled  to  more,  and  hence 
they  would  not  consent  to  pay  him  any  larger  sum.  But 
it  is  legitimately  susceptible  of  the  other  suggestion — 
that  that  amount  was  all  they  could  afford  to  pay  for  the 
wheels,  in  consideration  of  their  market  value,  which  was 
probably  the  case.  This  is  just  what  the  wheels  eventu- 
ally cost  Selling.  True,  he  paid  $8,000  only  in  the  first 
instance,  but  he  gave  back  the  option  to  repurchase  for 
a  period  of  time  covering  the  better  part  of  the  season 
for  a  sale  of  the  wheels.  The  option  was  of  value,  and 
Selling  purchased  it  so  that  he  might  have  an  earlier 
benefit  of  the  market,  to  reimburse  himself  in  his  origi- 
nal purchase.  There  is  no  dispute  about  the  possession. 
That  passed  to  Selling  at  once,  and  he  continued  to  re- 
tain it,  except  as  to  a  small  number  of  the  wheels,  which 
he  intrusted  to  Brown  to  sell  on  commission.  Upon  the 
whole,  it  is  not  possible  to  sustain  the  transaction  as  a 
mortgage,  and  to  adjust  the  rights  of  the  parties  upon 
that  idea  or  basis.  Selling's  subsequent  treatment  of  the 
aflfair,  in  the  attempt  of  the  creditors  of  Brown  to  deal 
with  him,  was  not  inconsistent  with  the  idea  adopted  at 
the  beginning,  although  he  was  not  entirely  frank  in  dis- 
closing the  whole  transaction. 

Were  the  circumstances  of  a  nature  so  suspicious  that 
the  sale  should  be  held  valid  only  for  the  reimbursement 
of  Selling  for  his  outlay  ?  This  inquiry  is  predicated  upon 
the  idea  that  Selling  had  such  notice  of  Brown's  financial 
embarrassment,  either  constructive  or  actual,  as  to  make 
him,  in  a  sense,  a  party  to  Brown's  attempt  to  defraud 
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his  creditors.  The  complaint  contains  no  allegations  to 
that  effect,  nor  does  it  charge  Selling  with  any  purposed 
fraud  upon  the  creditors  of  Brown  in  entering  into  the 
arrangement ;  and  the  only  intimation  contained  therein 
of  any  attempted  fraud  upon  his  part  consists  in  the  al- 
leged pretense,  subsequently  made,  that  the  transaction 
constituted  a  sale  of  the  wheels  to  him,  instead  of  a  mort- 
gage. But,  waiving  this  feature,  the  only  evidence  we 
have  upon  this  subject  is  that  of  Mr.  Selling,  who  states 
that  Brown  told  him  he  had  given  his  acceptances  for  the 
wheels,  that  some  of  them  were  about  falling  due,  and 
that  he  was  desirous  of  obtaining  the  money  to  meet  the 
demands.  That  he  was  getting  the  wheels  at  a  low  figure 
ought  to  be  considered  as  a  circumstance  in  connection 
with  the  contention,  but  we  cannot  say  that  there  is 
enough  in  the  record  to  charge  Selling  with  the  fraud  of 
which  Brown  was  guilty,  and  to  require  him  to  account 
to  Brown's  creditors  for  the  profits  realized  upon  his  pur- 
chase. The  decree  of  the  court  below  will  therefore  be 
affirmed,  and  it  is  so  ordered.  Affirmed. 


Argued  2  November;  decided  11  December,  1899. 
i  ^1  MONTEITH  I'.  PARKER. 

[fig  [«»  ^^'  1«2.] 

1.  Municipality— Interest  on  Warrants.— The  obligation  of  a  city  to  pay 

interest  on  its  debts  being  substantially  the  same  as  the  obligation  of  an  indi- 
vidual, its  warrants  will  draw  legal  Interest  from  the  time  they  are  presented 
and  stamped  "not  paid,"  under  Section  3587,  Hill's  Ann.  Laws,  providing  the 
rate  of  interest  on  moneys  after  the  same  become  due. 

2.  Payment  — Exchange  — Equity  Maxim.— Under  the  equity  maxim  that 

"equity  regards  the  substance,  not  the  form"  the  action  of  a  city  in  taking 
back  a  warrant  that  had  been  before  that  Issued  and  stamped  "not  paid,"  and 
issuing  in  place  thereof  several  warrant*  amounting  in  all  to  the  same  sum, 
and  each  dated  and  indorsed  as  was  the  original,  is  not  a  payment  of  the 
larger  warrant-,  but  amounts  to  an  exchange  merely. 

From  Linn  :    Henry  H.  Hewitt,  Judge. 
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This  is  a  suit  by  D.  B.  Monteith,  a  citizen  and  tax- 
payer of  the  City  of  Albany,  to  enjoin  A.  E.  Parker,  the 
treasurer  thereof,  from  paying  certain  city  warrants  al- 
leged to  have  been  unlawfully  issued.  It  appears  that 
the  council  of  said  city,  in  pursuance  of  legislative  au- 
thority, negotiated  a  sale  of  its  bonds,  and,  of  the  sum 
realized  therefrom,  set  apart,  by  ordinance,  $45,120  for 
the  purpose  of  building  a  bridge  across  the  Willamette 
River  at  some  point  adjacent  to  the  city.  The  County 
Court  of  Linn  County  donated  the  sum  of  $40,000  for 
the  same  purpose,  and  the  citizens  of  Linn  and  Benton 
counties  subscribed  various  sums  in  aid  thereof,  of  which 
there  was  collected  about  $3,300,  so  that  the  amount 
available  for  constructing  said  bridge  was  $88,420.  The 
council  expended  the  sum  of  $2,780  for  right  of  way, 
preparing  plans,  negotiating  the  sale  of  bonds,  attorney 
fees,  and  surveys,  and  thereupon  entered  into  a  contract 
with  the  defendant,  the  Portland  Building  &  Bridge 
Company,  a  corporation,  under  which  the  latter,  in  con- 
sideration of  the  sum  of  $90,566.30,  constructed  a  steel 
cantilever  bridge  across  said  river,  and  completed  the 
approaches  thereto,  in  accordance  with  the  plans  and 
specifications  agreed  upon.  The  city  recorder,  pursuant 
to  resolutions  of  the  council,  drew  warrants  on  the  treas- 
urer in  favor  of  said  bridge  company  from  time  to  time 
as  the  work  progressed,  and  upon  the  completion  of  the 
bridge,  on  July  2,  1892,  drew  a  warrant  for  $884.30, 
which  evidenced  the  final  payment.  These  warrants  were 
paid  out  of  the  bridge  fund  until  it  was  exhausted,  after 
which  they  were,  upon  presentation,  indorsed  by  the 
treasurer,  *'Not  paid  for  want  of  funds."  Of  the  war- 
rants so  issued  the  following  are  involved  in  this  suit : 
Warrant  No.  100,  for  $3,189.68,  dated  March  9,  1892 ; 
five  warrants,  for  $1,000  each,  issued  in  lieu  of  No.  200, 
for  $5,000,  April  27, 1892  ;   and  No.  335,  for  $884.30,  July 
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2, 1892.  After  warrant  No.  200  had  been  so  indorsed  by 
the  treasurer,  the  recorder,  upon  the  request  of  the  mayor 
and  two  councilmen,  but  without  any  ordinance  or  resolu- 
tion of  the  council  authorizing  it,  wrote  upon  the  face 
thereof,  ''This  warrant  to  bear  interest  at  the  rate  of  eight 
per  cent,  per  annum. "  Warrant  No.  336  contained  a  sim- 
ilar recital.  The  recorder,  on  September  14, 1894,  in  pur- 
suance of  a  resolution  adopted  by  the  council,  issued,  in 
lieu  of  warrant  No.  200,  five  warrants,  of  $1,000  each, 
in  favor  of  said  bridge  company,  dated  and  indorsed  as 
the  original,  and  bearing  interest  at  the  rate  of  eight  per 
cent,  per  annum  from  April  27, 1892,  and  delivered  them 
to  the  payee  upon  the  surrender  of  the  original  warrant. 
The  illegality  chiefly  relied  upon  for  the  relief  sought  lies 
in  the  fact  that  the  City  of  Albany,  at  the  time  the  war- 
rants involved  in  this  suit  were  issued,  had,  in  contraven- 
tion of  Chapter  IV,  §  34,  subd.  52,  of  its  charter  (Laws, 
1891,  p.  699),  incurred  an  indebtedness  of  more  than 
$5,000.  The  Portland  Building  &  Bridge  Company, 
having  in  its  answer  denied  the  material  allegations  of 
the  complaint,  averred  that  prior  to  the  commencement 
of  the  suit  it  had,  for  a  valuable  consideration,  assigned 
said  warrants  to  the  King  Bridge  Company,  a  private 
corporation,  whereupon  the  latter,  upon  petition  of  inter- 
vention, was  permitted  to  become  a  party,  and,  having 
denied  the  material  allegations  of  the  complaint,  set  up 
the  facts  hereinbefore  stated,  from  which  it  claimed  that 
said  warrants  were  valid  debts  against  the  city.  Replies 
to  the  allegations  of  new  matter  contained  in  the  several 
answers  having  been  filed,  a  trial  was  had,  and  the  court 
found,  in  effect,  that,  notwithstanding  said  warrants  were 
issued  in  violation  of  the  provisions  of  the  Charter  of  the 
City  of  Albany,  a  subsequent  act  of  the  legislative  as- 
sembly authorizing  the  issue  of  bonds  of  said  city  in  the 
sum  of  $20,000  to  pay  its  floating  indebtedness  (Chapter 
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IV,  §  52,  Amended  Charter  of  Albany,  Laws,  1895,  p. 
392),  in  which  were  included  said  warrants,  had  validated 
them,  but  perpetually  enjoined  the  treasurer  from  paying 
any  interest  thereon;  and  from  so  much  of  the  decree  ren- 
dered upon  said  findings  as  relates  to  the  payment  of  in- 
terest, the  defendants,  the  Portland  Building  &  Bridge 
Company  and  the  King  Bridge  Company,  appeal. 

Reversed. 

For  appellants  there  was  a  brief  over  the  names  of  Cox, 
Cotton y  Teal  &  Minor,  and  Joel  M,  Long,  with  an  oral  ar- 
gument by  Mr.  Wirt  Minor. 

For  respondent  there  was  a  brief  over  the  name  of 
Weatherford  &  Wyatt,  with  an  oral  argument  by  Mr.  Jos. 
K.  Weatherford. 

Mr.  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

The  charter  of  the  City  of  Albany  contains  the  follow- 
ing provision  :  **The  City  of  Albany  shall  not  be  bound 
by  any  contract,  or  in  any  way  liable  thereon,  unless  the 
same  is  authorized  by  ordinance,"  etc.:  Chapter  XI, 
§  137,  Charter  of  Albany  (Laws,  1891,  p.  720) .  At  the 
time  the  warrants  in  question  were  issued,  Section  4  of 
Ordinance  No.  161  of  said  city  was  in  force,  and  provided 
that  ''When  any  city  warrant  shall  be  presented  to  the 
city  treasurer,  and  there  is  no  money  in  the  treasury  to 
pay  the  same,  the  treasurer  shall  indorse  on  the  back  of 
said  warrant,  'Presented  and  not  paid  for  want  of  funds,' 
also  the  time  of  making  such  indorsement ;  and  he  shall 
keep  a  record  of  such  orders  or  warrants,  in  a  book  kept 
for  that  purpose  ;  whenever  the  city  treasurer  shall  pay 
any  such  warrant  so  indorsed  he  shall  cancel  the  same, 
as  other  warrants  are  canceled  by  him,  and  enter  the 
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same  in  the  book  of  indorsed  orders."  If  it  be  conceded 
that  no  authority  existed  for  writing  on  the  face  of  the 
warrants  the  clause  to  the  effect  that  they  should  bear  in- 
terest, yet,  each  warrant  having  been  presented  to  the 
city  treasurer,  and  indorsed  by  him,  "Not  paid  for  want 
of  funds,"  the  question  is  presented  whether  this  indorse- 
ment rendered  them  interest-bearing  at  the  legal  rate  pre- 
scribed by  statute.  The  statute  regulating  the  rate  of  in- 
terest, which  was  in  force  when  these  warrants  were  in- 
dorsed, provided  "That  the  rate  of  interest  in  this  state 
shall  be  eight  per  centum  per  annum^and  no  more  on  all 
moneys  after  the  same  become  due  :"  Hill's  Ann.  Laws, 
§  3587.  The  state  treasurer  is  required,  if  there  are  no 
funds  on  hand  with  which  to  pay  state  warrants,  to  in- 
dorse thereon,  "Not  paid  for  want  of  funds,"  together 
with  the  date,  and  all  warrants  so  indorsed  shall  draw 
legal  interest  from  such  indorsement :  Hill's  Ann.  Laws, 
§  2219,  subd.  3.  If  there  be  no  funds  with  which  to  pay 
county  orders,  the  county  treasurer  is  required  to  make 
the  same  indorsement  upon  them  when  presented  to  him, 
and  such  indorsement  entitles  them  to  draw  legal  interest 
until  notice  is  given  that  there  are  funds  for  their  redemp- 
tion :    Hill's  Ann.  Laws,  §  2465 ;    Laws,  1893,  p.  59. 

1 .  It  is  contended  by  plaintiff's  counsel  that  a  munici- 
pality is  invested  by  the  legislative  assembly  with  dele- 
gated power,  in  the  exercise  of  which  it  becomes  a  sov- 
ereign in  a  degree  similar  to  that  of  the  state  or  of  a 
county,  and  that,  inasmuch  as  the  statute  contains  no 
provision  regulating  the  payment  of  interest  upon  city 
warrants,  the  city  is  not  liable  therefor,  unless  made  so 
by  its  ordinance  providing  for  the  payment  thereof,  and 
that  the  indorsement  of  a  city  treasurer  upon  such  war- 
rant to  the  effect  that  it  was  not  paid  for  want  of  funds 
is  ineffectual  to  make  it  interest-bearing.  The  state,  by 
reason  of  its  sovereignty,  cannot  be  compelled  to  pay  in- 
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terest  on  its  debts  after  they  become  due,  without  its  con- 
sent, evidenced  by  an  act  of  its  legislative  assembly,  or 
by  lawful  contract  of  its  executing  officers  :  United  States 
V.  North  Carolina,  136  U.  S.  211  (10  Sup.  Ct.  920):  Carr 
V.  State  ex  reL  127  Ind.  204  (26  N.  E.  778,  11  L.  R.  A. 
370,  22  Am.  St.  Rep.  624) .  So,  too,  a  county,  which  is 
an  instrumentality  of  the  state,  and  organized  to  promote 
the  general  welfare,  exercises  a  degree  of  sovereign  power 
which  renders  it  exempt  from  the  payment  of  interest 
upon  its  matured  debts,  unless  by  its  agreement  or  by 
legislative  enactment  thg  duty  of  paying  interest  is  im- 
posed upon  it :  Seton  v.  Hoyt,  34  Or.  266  (43  L.  R.  A. 
634,  55  Pac.  967) .  The  legislative  assembly,  recognizing 
the  existence  of  this  legal  principle,  has  furnished  the 
creditor  a  method  by  which  he  may  secure  from  the  state 
or  from  a  county  a  recognition  of  the  maturity  of  its 
obligation,  and  an  admission  of  its  liability  to  pay  inter- 
est thereon.  The  fact  that  the  legislative  assembly  has 
not  prescribed  a  method  by  which  a  creditor  may  compel 
a  city  to  pay  interest  on  its  matured  obligation  is  a  circum- 
stance tending  to  show  that  a  municipal  corporation  was 
considered  by  the  lawmaking  body  as  a  private  person, 
and  subject  to  the  provisions  of  the  statute  regulating 
the  payment  of  interest  by  natural  persons.  Notwith- 
standing a  municipal  corporation  has  delegated  to  it  cer- 
tain powers  of  government,  it  is  to  be  regarded  as  a  pri- 
vate person  with  respect  to  its  contracts,  which  are  to  be 
construed  in  the  same  manner  and  with  like  effect  as  those 
of  natural  persons :  Touchard  v.  Touchard,  5  Cal.  306 ; 
Argenti  v.  City  of  San  Francisco,  16  Cal.  255.  The  rule 
announced  in  those  cases  was  practically  affirmed  in  this 
court  in  the  case  of  Shipley  v.  Hacheiiey,  34  Or.  303  (55 
Pac.  971) ,  in  which  it  was  held  that  the  liability  of  a  city 
for  interest  on  its  debts  does  not  materially  differ  from 
that  of  an  individual.     The  reason  for  the  distinction 


176  MoNTEiTH  V.  Parker.  [36  Or. 

that  a  municipal  corporation  is  subjected  to  burdens  and 
exposed  to  liabilities  not  imposed  upon  a  county  is  found 
in  the  fact  that  it  is  endowed  by  the  legislative  assembly 
with  greater  power.  A  county,  as  a  division  of  the  state, 
may  impose  taxes  upon  the  property  of  its  citizens,  pro- 
vided they  are  equal  and  uniform.  A  city,  in  addition 
to  exercising  the  same  power,  may  make  local  improve- 
ments, and  assess  the  cost  thereof  upon  the  property 
specially  benefited  thereby,  which  a  county  is  not  em- 
powered to  do.  Many  similar  instances  could  readily  be 
cited,  showing  the  superior  power  delegated  to  a  city,  but 
the  one  given  is  sufficient.  This  grant  Of  additional  power 
to  a  city  carries  with  it  corresponding  obligations,  among 
which  is  a  liability  upon  its  contracts  to  the  same  extent 
as  is  imposed  by  law  upon  private  persons :  Dillon, 
Mun.  Corp.  (4  ed.)  §§  26,  966.  *'The  rule  in  respect  to 
interest  on  debts  against  municipal  corporations  does  not 
ordinarily  differ  from  that  which  applies  to  individuals  :" 
Dillon,  Mun.  Corp.  (4  ed.)  §  506.  In  addition  to  the 
cases  cited  by  Mr.  Chief  Justice  Wolverton,  in  Ship- 
ley V.  Hacheney,  34  Or.  303  (55  Pac.  971),  as  illustrative 
of  this  legal  principle,  see  Seymour  v.  City  of  Spokaiie^  6 
Wash.  362  (33  Pac.  832). 

The  contracts  of  a  municipality  being  treated  as  those 
of  a  natural  person  brings  the  obligation  of  a  city  for  the 
payment  of  money  within  the  general  provisions  of  the 
statute  rendering  such  evidence  of  debt  interest-bearing 
after  the  same  become  due  :  Hill's  Ann.  Laws,  §  3587. 
Whatever  the  rule  may  have  been  at  common  law  with 
respect  to  the  payment  of  interest,  commercial  transac- 
tions between  private  persons  have  so  multiplied  in  mod- 
ern times  that  a  promise  to  pay  interest  is  necessarily 
implied  from  the  inability,  failure,  or  neglect  of  a  debtor 
to  pay  money  when  it  becomes  Amq  {Thorndike  v.  United 
States,  2  Mason,  1,  Fed.  Cas.  No.  13,987) ;    and  our  stat- 
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ute,  operating  upon  such  promise,  enforces  it  in  favor  of 
a  creditor.  When  a  warrant  is  issued  for  the  uncondi- 
tional payment  of  money  by  a  city,  the  municipal  cor- 
poration is  not  bound,  like  a  private  person,  to  seek  its 
creditor,  to  make  payment  of  its  indebtedness ;  the  law 
implying  from  the  issue  of  the  warrant  that  it  is  pay- 
able upon  demand  at  its  treasury  :  City  of  Pekin  y.  Rey- 
nolds, 31  111.  529  (83  Am.  Dec.  244) .  This  imposes  upon 
the  creditor  holding  the  warrant  the  duty  of  making  a  de- 
mand upon  the  city  treasurer  for  its  payment,  thereby 
fixing  the  maturity  of  the  debt,  and,  if  not  paid  for  want  of 
funds,  putting  the  city  in  default :  Sibley  v.  Pme  County, 
31  Minn.  201  (17  N.  W.  337).  And  the  treasurer's  in- 
dorsement of  this  fact  upon  the  warrant,  in  pursuance  of 
an  ordinance  authorizing  it,  affords  the  evidence  that  it 
bears  interest  from  the  date  of  such  indorsement :  People 
V.  Canal  ComWs,  5  Denio,  401 ;  State  ex  rel.  v.  Trustees 
of  Town  of  Pacific,  61  Mo.  155  ;  Town  of  Poultney  v.  Town 
of  Wells,  1  Aiken,  *180.  The  warrants  involved  in  this 
suit  were  presented  to  the  treasurer  at  the  time  they 
were  issued,  and  indorsed  by  him,  "Not  paid  for  want  of 
funds."  This,  as  we  have  seen,  made  them  interest-bear- 
ing from  that  date. 

2.  The  warrant  for  $5,000,  it  will  be  remembered,  was 
surrendered,  and  five  others,  of  $1,000  each,  were  issued 
in  lieu  thereof,  and  dated  and  indorsed  as  the  original. 
''Equity  regards  the  substance  and  intent,  not  the  form:" 
11  Am.  &  Eng.  Enc.  Law  (2  ed.),  184.  This  maxim  is 
as  applicable  at  the  present  time  as  it  was  when  it  w^as 
first  formulated.  Invoking  it  here,  w^e  conclude  that  the 
issue  of  the  latter  warrants  was  not  a  payment,  but  an 
exchange  for  the  original,  including  the  principal  and 
interest  due  thereon.  It  follows  from  the  foregoing  that 
the  warrants  in  question  bear  interest  from  the  date  of 

86  Ob.— 12. 
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their  indorsement,  and  the  court  erred  in  enjoining  the 
payment  of  sucli  interest.  The  part  of  the  decree  ap- 
pealed from  is  therefore  reversed,  and  the  injunction  dis- 
solved; the  appellants  to  recover  their  costs  in  this  court 
and  in  the  court  below.  Reversed. 


Argued  80  October,  decided  20  November,  1809. 
STATE  EX  REL,.  t\  FRAZIER* 

1»   ^  [59Pac.5.] 

1.  Constitutional  Law— Subject  op  Act  in  Title.— The  act  of  1800  relating 

to  fees  of  certain  officers  in  counties  of  more  than  fifty  thousand  inhabitants 
(Laws,  1899,  p.  140)  is  not  unconstitutional  because  its  title  indicates  that  it 
applies  to  the  whole  state,  while  the  text  limits  it  to  a  certain  class  of  coun- 
ties. The  purpose  and  subjectrmatter  are  sufficiently  expressed  in  the  title, 
as  required  by  the  Oregon  Constitution,  Article  IV,  g  20. 

2.  Regulating  Practice  in  Courts  of  Justice.— An  act  providing  for  the 

payment  of  certain  clerks',  sherlflfb',  and  trial  fees  in  certain  counties  (l^aws, 
1809,  p.  14/0)  is  not  an  act  regulating  the  practice  in  courts  of  Justice,  under  the 
Constitution  of  Oregon,  Article  IV,  g  23,  subd.  3,  since  it  does  not  affect  the 
manner  or  order  of  conducting  the  business  of  tlie  courts. 

3.  "Tax"  Defined.— The  word  "taxes,"  as  used  in  the  Oregon  Constitution,  Arti- 

cle IV,  g  28,  subd.  10,  prohibiting  special  or  local  laws  for  the  assessment  or 
collection  of  taxes  for  certain  purposes,  means  a  charge  or  pecuniary  burden 
Imposed  upon  an  individual  or  his  property  for  the  support  of  the  general 
government,  or  for  some  special  purpose  for  which  the  state  may  make  requi- 
sition in  a  particular  mode. 

4.  Local  Law  for  Assessment  of  State  and  County  Taxes.— An  act  pro- 

viding for  the  payment  of  certain  court  fees  to  certain  officers  in  all  counties 
having  more  than  a  stated  population,  and  providing  for  the  payment  to  the 
state  and  several  counties  of  such  sums  of  money  so  paid  said  officers  by  liti- 
gants, and  providing  for  the  payment  of  the  salaries  of  all  county  officers 
(Laws,  1809,  p.  140)  is  not  an  act  for  the  assessment  and  collection  of  taxes  for 
state,  county,  or  township  purposes,  within  the  meaning  of  the  Oregon  Con- 
stitution, Article  IV,  g  28,  subd.  10:  Manning  v.  Klippel,  9  Or.  367,  distinguished; 
Northern  Counties  Trust  v.  Sears,  30  Or.  388,  followed. 

5.  Special  Privileges  and  Immunities.— Nor  does  such  an  act  (Laws,  1809,  p. 

140)  grant  to  certain  citizens  privileges  and  immunities  not  belonging  to  all  citi- 
zens, since  it  affects  alike  all  persons  under  the  same  circumstances  and  condi- 
tions, and  hence  is  not  in  violation  of  the  Oregon  Constitution,  Article  I,  ^  20, 
providing  that  no  law  shall  be  passed  granting  to  any  citizen,  or  class  of  citi- 
zens, privileges  or  imm unties  which,  upon  the  same  terms,  shall  not  equally 
apply  to  all  citizens :    Re  Oberg,  21  Or.  406,  applied. 

From  Multnomah  :    Arthur  L.  Frazer,  Judge. 
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Proceedings  by  the  state,  on  relation  of  R.  F.  Bell, 
against  William  Frazier,  as  Sherifif  of  Multnomah  County, 
for  mandamus  to  compel  defendant  to  serve  a  summons 
in  an  action  brought  by  the  relator  against  one  Grimes 
in  the  circuit  court  of  that  county  without  the  fees  re- 
quired by  the  act  of  February  18,  1899,  being  first  paid 
(Laws,  1899,  p.  140),  and  the  only  question  for  consid- 
eration is  the  constitutionality  of  such  act.  Section  1 
thereof  provides  that  it  shall  be  the  duty  of  the  sheriff, 
in  all  counties  of  the  state  containing  more  than  fifty 
thousand  inhabitants,  to  exact,  for  the  use  of  the  county, 
in  all  civil  suits,  actions,  or  proceedings,  certain  fees  and 
charges  as  set  forth.  Section  2  makes  it  the  duty  of  the 
several  clerks  of  the  circuit  and  county  courts  of  the  state, 
at  the  time  of  the  commencement  of  any  suit,  action,  or 
proceeding  for  the  enforcement  of  private  rights,  to  exact 
from  the  plaintiff  or  moving  party  the  sum  of  $10  in  all 
cases  where  the  amount  in  controversy  exceeds  $500,  and 
$5  in  all  cases  where  the  amount  in  controversy  is  less 
than  that  sum,  except  in  probate  proceedings,  when  $10 
shall  be  required  to  be  paid  before  the  filing  of  any  peti- 
tion therein ;  and  no  complaint,  transcript  on  appeal, 
petition  for  writ  of  review,  or  any  of  the  instances  in 
probate  proceedings  mentioned,  shall  be  filed  until  such 
payment  has  been  made.  The  clerks  are  also  required, 
at  the  time  of  filing  any  answer,  demurrer,  or  motion  in 
any  action,  suit,  or  proceeding  upon  the  part  of  a  de- 
fendant, to  exact  from  him  the  sum  of  $5  in  all  cases 
where  the  amount  in  controversy  exceeds  the  sum  of 
$500,  and  $3  in  all  cases  where  the  amount  in  controversy 
is  $500  or  less,  except  in  probate  proceedings,  where  he 
shall  be  required  to  pay  the  sum  of  $5.  And  they  are 
further  required  to  exact  from  the  plaintiff  or  moving 
party,  at  the  time  the  suit,  action,  contest,  or  proceeding 
comes  on  for  final  trial  or  hearing  on  questions  of  fact 
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and  law,  when  tried  by  the  court,  the  sura  of  $2,  which 
must  be  paid  before  any  trial  shall  be  had  ;  and,  in  case 
of  a  jury  trial,  the  sum  of  $12  a  day  for  each  and  every 
day  the  jury  shall  be  engaged  in  the  trial,  to  be  paid 
in  advance  each  day  before  proceeding  therewith.  Sec- 
tion 3  provides  a  fee  of  ten  cents  a  folio  for  furnishing 
private  parties  a  copy  of  the  records  and  files  in  any  of 
the  county  oflBces,  which  shall  be  paid  into  the  county 
treasury  as  other  fees  are  required  to  be  paid.  Section 
4  provides  that  the  suras  required  to  be  paid  by  the  par- 
ties litigant  to  the  clerks  of  the  circuit  and  county  courts 
and  sheriff,  as  provided  in  the  preceding  sections,  shall 
be  in  lieu  of  all  the  fees  which  the  parties  have  hereto- 
fore been  required  to  pay,  and  no  other  fees  than  those 
recited  shall  hereafter  be  exacted  from  the  parties  to  any 
action,  suit,  or  proceeding.  Section  o  makes  it  the  duty 
of  the  clerks  of  the  circuit  and  county  courts,  sheriff,  re- 
corder of  conveyances,  and  justices  of  the  peace  in  coun- 
ties of  more  than  fifty  thousand  inhabitants  to  keep  a  fee 
book,  in  which  shall  be  entered  all  items  of  service  per- 
formed, and  fees,  percentages,  comraissions,  charges, 
etc.,  which  shall  be  a  public  record ;  and  each  of  such 
oflScers  is  required  on  or  before  the  first  day  of  each  month 
to  deposit  with  the  county  treasurer  all  sums  collected 
during  the  previous  month,  taking  his  receipt  therefor. 
Section  6  makes  it  the  duty  of  the  county  auditor  to  check 
up  the  sums  collected  by  the  several  county  officers  and 
deposited  with  the  treasurer,  and  make  a  report  of  his 
findings  to  the  board  of  county  comraissioners  on  the  first 
day  of  each  month,  and  before  the  salaries  of  such  officers 
are  paid.  Section  7  provides  that  the  salaries  of  all 
county  officers  shall  be  paid  by  warrant  drawn  on  the 
county  fund  in  pursuance  of  an  order  of  the  board  of 
county  commissioners,  the  same  as  other  claims  are  paid, 
aad  that  they  shall  receive  no  other  compensation  for 
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their  services  ;  and  provides  further  that  none  of  the  pro- 
visions of  the  act  shall  apply  to  counties  containing  less 
than  fifty  thousand  inhabitants.  Section  8  repeals  all 
laws  and  parts  of  laws  in  conflict  therewith,  and  contains 
an  emergency  clause.  The  circuit  court  sustained  a  de- 
murrer to  the  alternative  writ,  holding  the  act  to  be  con- 
stitutional, and  hence  this  appeal.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Rob- 
ert F,  Bell  in  pro  per,,  and  Reed  &  Hogue,  with  an  oral 
argument  by  Mr,  Sanderson  Reed, 

For  respondent  there  was  a  brief  over  the  name  of 
Paxton,  Beach  &  Simon,  with  an  oral  argument  by  Mr,  0. 
F.  Paxton. 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

The  contention  for  the  plaintiff  is  that  the  act  is  void, 
because  (1)  the  title  does  not  express  the  subject  thereof, 
and  therefore  contravenes  the  Oregon  Constitution,  Arti- 
cle IV,  §  20  ;  (2)  it  is  a  local  law,  regulating  the  practice 
in  courts  of  justice,  and  providing  for  the  assessment  and 
collection  of  taxes  for  state  and  county  purposes,  and  is 
void  under  the  Oregon  Constitution,  Article  IV,  §  23  ; 
and  (3)  it  is  a  law  granting  to  certain  citizens  privileges 
and  immunities  not  belonging  to  all  citizens,  and  is  there- 
fore violative  of  Article  I,  §  20,  of  the  constitution.  Of 
these  objections  in  the  order  named. 

1.  It  is  entitled  "An  act  providing  for  the  payment 
of  certain  fees  to  the  recorders  of  conveyances,  clerks  of 
the  circuit  courts  and  county  courts  in  the  state,  and  to 
sheriffs  in  certain  counties,  and  for  the  payment  of  trial 
fees,  and  providing  for  the  payment  to  the  state  and  sev- 
eral counties  of  sums  of  money  and  fees  paid  to  said 
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officers  by  parties  litigant  and  others  ;  and  providing  for 
the  manner  of  payment  of  salaries  of  county  officers," 
which,  in  our  opinion,  sufficiently  expresses  the  purpose 
and  subject-matter  of  the  law  within  the  doctrine  of  the 
previous  decisions  of  this  court :  O^Keefe  v.  Weber ^  14  Or. 
55  (12  Pac.  74) ;  David  v.  Water  Com.  14  Or.  98  (12  Pac. 
174);  State  v.  Shau\  22  Or.  287  (29  Pac.  1028)  ;  State 
V.  Koshland,  25  Or.  178  (35  Pac.  32) ;  State  v.  Lirin  County, 
25  Or.  503  (36  Pac.  297) ;  Northern  Counties  Trust  v.  Sears, 
30  Or.  388  (41  Pac,  931,  35  L.  R.  A.  188) .  It  has  been 
repeatedly  held  that  the  section  of  the  constitution  here 
invoked  is  not  directed  against  the  generality  or  compre- 
hensiveness of  the  title  of  legislative  enactments,  nor  does 
it  require  that  such  title  shall  index  the  details  thereof. 
If  all  the  provisions  of  the  law  relate,  directly  or  indi- 
rectly, to  the  same  subject,  and  are  not  foreign  to  the 
subject  expressed  in  the  title,  it  will  not  be  held  uncon- 
stitutional. The  object  of  the  constitutional  provision  is 
to  prevent  the  blending  of  incongruous  subjects  in  the 
same  act,  using  the  title  as  a  deception,  and  to  prevent 
combining  subjects  representing  divers  interests  in  one 
act  in  order  to  unite  the  members  of  the  legislature  who 
favor  either  in  support  of  all.  There  has  been  a  general 
disposition  manifested  in  the  cases  cited  to  construe  the 
constitution  liberally,  rather  than  to  embarrass  legislation 
by  a  strict  construction.  The  contention  in  this  particu- 
lar case  seems  to  be  that  the  title  of  the  act  is  general, 
and  indicates  that  it  was  intended  to  apply  to  tlie  whole 
state,  while  in  the  body  it  is  limited  to  the  class  of  coun- 
ties containing  more  than  fifty  thousand  inhabitants,  and 
therefore  the  subject  is  not  properly  expressed  in  the  title, 
because  it  does  not  indicate  the  limit  of  the  operation  of 
the  act.  A  question  quite  similar  to  this  w^as  considered 
and  decided  adversely  to  plaintiff's  contention  in  Neuen- 
dorffy.Duryea,  69  N.Y.  557  (25  Am.Rep.  235).  The  Consti- 
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tution  of  New  York  at  that  time  provided  that  *'no  *  *  * 
local  bill  which  may  be  passed  by  the  legislature  shall 
embrace  more  than  one  subject,  and  that  shall  be  ex- 
pressed in  the  title  :"  Article  III,  §  16.  The  legislative 
assembly  passed  an  act  prohibiting  public  dramatic  enter- 
tainments on  Sunday  in  the  City  of  New  York  alone,  the 
title  of  which  was  "An  act  to  preserve  the  public  peace 
and  order  on  the  first  day  of  the  week,  commonly  called 
Sunday."  It  was  contended  that  it  was  void,  because 
local,  while  the  title  indicated  that  it  was  a  general  act. 
But  the  court  held  that,  although  it  was  a  local  law,  the 
objection  was  not  well  taken,  and  in  deciding  the  case 
said:  "The  title  of  the  act  is,  'An  act  to  preserve  the 
public  peace  and  order  on  the  first  day  of  the  week,  com- 
monly called  Sunday.'  It  will  be  seen  that  it  is  broad 
enough  in  its  language  to  apply  to  the  whole  state.  This, 
however,  is  not  enough,  alone,  to  determine  that  it  is  im- 
proper. If  it  meets  the  conceded  purpose  of  the  consti- 
tution it  is  correct :  People  v.  Briggs,  50  N.  Y.  553.  That 
purpose  has  been  repeatedly  declared  to  be:  First,  to  pre- 
vent the  union  in  one  title  of  several  local  projects,  or  the 
attaching  of  some  local  project  to  a  general  subject,  or  vice 
versa  ;  and,  second,  by  the  title,  to  give  information  to  all 
concerned  in  the  subject  of  the  act  that  that  subject  is 
likely  to  be  affected  by  pending  legislation.  It  is  plain 
that  the  first  part  of  this  purpose  is  met.  There  is  in  this 
act  but  one  local  subject.  Is  not  the  second  part  also  met? 
The  title  is  broad  enough  to  indicate  legislation  in  regard 
to  the  public  peace  and  order  on  Sunday  throughout  the 
state.  Hence  it  gave  information  to  the  people  in  New 
York  City,  and  to  their  representatives  in  the  legislature, 
that  that  locality  was  interested  in  the  proposed  enact- 
ment. The  constitution  seeks  an  end.  The  solicitude 
of  it  is  not  how  it  is  reached  ;  and  any  method  which  at- 
tains that  end  satisfies  the  constitution,  which  prescribes 
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no  form.  The  constitutional  purpose  was  not  to  insure 
that  there  should  be  no  legislation  discriminating  for  or 
against  any  locality.  It  was  to  insure  that  such  legisla- 
tion should  not  be  had  without  that  locality  being  ap- 
prised of  the  intention  so  to  legislate,  with  opportunity 
to  urge  or  oppose.  If  the  title  of  the  bill  be  so  general 
as  to  indicate  to  every  portion  of  the  state  that  possibly 
it  may  be  brought  within  the  scope  of  the  law,  that  pur- 
pose is  effected ;  so  that,  though  the  act  deals  with  New 
York  City  alone,  and  the  title  indicates  the  whole  state, 
the  dwellers  in  New  York  City  were  apprised  that  there 
was  a  law  proposed  which  might  affect  them."  We  are 
of  the  opinion,  therefore,  that  the  act  under  considera- 
tion is  not  violative  of  Article  IV,  §  20,  of  the  Oregon 
Constitution. 

2.  It  is  next  contended  that  the  statute  under  consid- 
eration is  a  local  law  regulating  the  practice  in  courts  of 
justice,  and  providing  for  the  assessment  and  collection 
of  taxes,  and  is,  therefore,  void,  under  the  Constitution, 
Article  IV,  §  23,  which  provides  that  ''The  legislative  as- 
sembly shall  not  pass  special  or  local  laws  in  any  of  the 
following  enumerated  cases,  that  is  to  say  :  *  *  *  (3) 
Regulating  the  practice  in  courts  of  justice ;  *  *  * 
(10)  for  the  assessment  and  collection  of  taxes  for  state, 
county,  township,  or  road  purposes."  At  the  threshold 
of  this  objection  the  plaintiff  is  met  with  the  contention 
that  the  act  is  a  general,  and  not  a  special  or  local  law, 
and  for  this  reason  does  not  come  within  the  section  of 
the  constitution  referred  to.  But,  as  we  are  satisfied  it 
is  neither  a  law  regulating  the  practice  in  courts  of  justice 
nor  providing  for  the  assessment  and  collection  of  taxes 
for  state,  county,  township,  or  road  purposes,  this  conten- 
tion is  immaterial  for  the  purposes  of  the  case.  It  is  diffi- 
cult to  lay  down  any  rule  by  which  it  may  be  determined 
whether  a  given  statute  is  an  act  regulating  the  practice 
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in  courts  of  justice  or  not.  According  to  Mr.  Bouvier, 
and  adopted  by  Webster,  "Practice  is  the  form,  manner, 
and  order  of  conducting  and  carrying  on  suits  or  prose- 
cutions in  courts  through  their  various  stages,  according 
to  the  principles  of  law  and  the  rules  laid  down  by  the 
respective  courts:"  2  Bouvier,  Diet.  p.  357.  And  this 
definition  is  adopted  in  the  first  edition  of  the  American 
and  English  Encyclopsedia  of  Law  (vol.  19,  p.  1),  and 
also  in  Butler  v.  Young,  1  Flip.  276  (Fed.  Cas.  No.  2,245); 
Bowlus  V.  Brier,  87  Ind.  391.  The  act  under  considera- 
tion can  in  no  sense  be  said  to  regulate  the  practice  in 
courts  of  justice  within  this  rule.  It  prescribes  no  new 
or  other  or  different  form  of  procedure  or  manner  of  con- 
ducting suits  or  actions  in  the  class  of  counties  containing 
fifty  thousand  inhabitants  than  in  the  other  counties  of 
the  state.  It  does  not  in  any  way  change  or  affect  the 
practice  or  procedure  in  any  court.  The  practice  in  a 
court  is  the  manner  or  order  in  which  the  proceedings  are 
had  and  the  business  of  the  court  transacted,  and  the  law 
providing  the  fees  which  shall  be  paid  by  litigants  as  a 
condition  precedent  to  their  right  to  invoke  the  aid  of  the 
court  manifestly  does  not  affect  or  regulate  the  practice. 
The  statutes  of  the  United  States  provide  that  the  practice 
in  civil  causes  other  than  equity  and  admiralty  cases  in 
the  circuit  and  district  courts  of  the  United  States  shall 
conform  as  near  as  may  be  to  the  practice  existing  at  the 
time  in  the  courts  of  record  of  the  state  in  which  such 
circuit  and  district  courts  are  held.  The  laws  of  Illinois 
provided  that  a  judge  in  charging  a  jury  should  instruct 
them  only  as  to  the  law  of  the  case.  The  judge  of  the 
United  States  Circuit  Court  for  Illinois  refused  to  be 
bound  by  the  state  statute,  and  charged  the  jury  upon  the 
facts  in  the  case  ;  and  the  Supreme  Court  of  the  United 
States  {Nudd  v.  Burrows,  91  U.  S.  426)  held  that  the 
charging  of  a  jury  by  the  judge  was  not  a  matter  of  prac- 
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tice  within  the  meaning  of  the  federal  statutes.  In  our 
judgment,  therefore,  the  act  in  question  is  not  one  regu- 
lating the  practice  in  courts  of  justice. 

3.  Nor  is  it  an  act  for  the  assessment  and  collection 
of  taxes  for  state,  county,  township,  or  road  purposes, 
within  the  meaning  of  Article  IV,  §  23,  subd.  10  of  the 
constitution.  The  terms  *' assessment"  and  "taxation" 
are  often  used  in  a  sense  co-extensive  with  the  sovereign 
power  under  which  the  right  is  exercised  ;  as,  for  in- 
stance, when  applied  to  the  raising  of  a  special  fund  to 
defray  the  expense  of  a  public  local  improvement.  But 
the  long  and  well-established  meaning  of  the  terms,  as 
ordinarily  used  in  the  constitution  and  statutes,  and 
as  generally  understood,  import  a  burden  imposed  for 
general  revenue  for  the  ordinary  expenses  of  the  state, 
county,  or  township  government :  King  v.  City  of  Port- 
land, 2  Or.  146  ;  Meier  v.  Kelly,  20  Or.  86  (25  Pac.  73) . 
And  especially  is  this  true  of  the  word  ''taxation."  *'The 
term  'taxation,'  both  in  common  parlance  and  in  the  laws 
of  the  several  states,"  says  Mr.  Justice  Sawyer,  in  Emery 
V.  Gds  Co,  28  Cal.  345,  356,  "has  been  ordinarily  used, 
not  to  express  the  idea  of  sovereign  power  which  is  exer- 
cised, but  the  exercise  of  that  power  for  a  particular  pur- 
pose, viz.,  to  raise  a  revenue  for  the  general  and  ordinary 
expenses  of  the  government,  whether  it  be  the  state, 
county,  town,  or  city  government."  And  it  is  in  this 
sense  the  word  is  used  in  the  section  of  the  constitution 
now  under  consideration.  Assessment  and  taxation  in 
themselves  imply  an  exaction  by  the  sovereign  from  the 
citizen,  without  his  consent,  and  a  tax  is  a  charge  or  pe- 
cuniary burden  imposed  upon  an  individual  or  his  prop- 
erty for  the  support  of  the  general  government,  or  for 
some  special  purpose  authorized  by  it,  for  which  the  state 
may  make  requisition  in  a  particular  mode  :  Burroughs, 
Tax'n,  §  4  ;    Cooley,  Tax'n,  §  1.     It  operates  in  invitum, 
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without  the  consent  of  the  taxpayer,  and  without  refer- 
ence to  any  special  benefit  to  him  as  contradistinguished 
from  the  rest  of  the  community  or  class  of  persons  taxed. 
It  is  an  exaction  from  all  of  the  community  or  class  alike, 
according  to  some  uniform  rate  or  mode  of  assessment  or 
other  just  rule  of  apportionment,  and  it  would  be  giving 
to  the  section  of  the  constitution  under  consideration  an 
unnatural  and  unwarranted  construction  to  hold  that  the 
language  "assessment  and  collection  of  taxes  for  state, 
county,  township,  or  road  purposes"  was  intended  to  re- 
fer to  anything  other  than  to  general  or  public  taxes  to 
be  levied  and  collected  for  the  benefit  of  the  state,  county, 
township,  or  road  district. 

4.  It  is  claimed,  however,  that  the  case  of  Manning 
V.  Klippel,  9  Or.  367,  is  decisive  of  this  point.  The  au- 
thority of  that  case  is  very  much  impaired  by  the  subse- 
quent cases  of  Northern  Counties  Trust  v.  Sears,  30  Or. 
388  (41  Pac.  931,  35  L.  R.  A.  188),  and  Landis  v.  Lincoln 
County,  31  Or.  424  (50  Pac.  530)  ;  but,  however  that  may 
be,  its  doctrine  can,  we  think,  be  distinguished  from  the 
case  in  hand.  The  law  there  under  consideration  was  an 
act  providing  a  salary  for  the  sheriffs  and  clerks  of  cer- 
tain counties,  and  fees  to  be  paid  to  the  county  by  liti- 
gants for  the  services  of  such  officers,  and  the  court  pro- 
ceeds in  the  opinion  on  the  assumption  that  it  contem- 
plated that  the  fees  to  be  paid  by  litigants  were  to  consti- 
tute a  fund  for  the  payment  of  the  officers'  salaries.  The 
opinion  begins  by  stating  that  judges,  sheriffs,  and  clerks 
are  public  officeBs,  who  were  formerly  paid  fixed  salaries 
out  of  funds  raised  by  general  taxation,  and  then  pro- 
ceeds by  saying :  "If  these  services  of  judge,  of  sheriff, 
or  of  clerk  should  be  compensated,  not  by  contributions 
laid  upon  the  public  generally,  but  by  specific  contribu- 
tions laid  upon  a  particular  class,  it  would  seem  to  be  a 
surprising  result  that  money  raised  by  the  same  power, 
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and  which  performs  precisely  the  same  office,  should  in 
one  case  be  levied  under  the  power  of  taxation,  and  be  a 
tax,  and  the  other  be  outside  of  the  taxing  power."  And 
the  act  was  held  to  be  a  law  for  the  assessment  and  col- 
lection of  taxes  for  county  purposes,  because,  as  indi- 
cated in  the  quotation  above,  the  fees  were  exacted  from 
a  particular  class  for  the  purpose  of  raising  a  fund  with 
which  to  compensate  the  officers  named.  Now,  the  act 
of  1899  makes  no  provision,  either  directly  or  by  impli- 
cation, as  to  the  disposition  of  the  fees  required  to  be 
paid  by  litigants  for  the  services  of  the  county  officers, 
except  that  they  shall  be  paid  into  the  county  fund,  and, 
as  a  consequence,  become  a  part  of  the  general  assets  of 
the  county,  subject  to  the  disposition  of  the  proper  county 
authorities.  It  can  in  no  sense  be  said  to  be  a  fund  raised 
for  the  purpose  of  paying  the  salaries  of  the  county  offi- 
cers, as  the  court  construed  the  act  of  1880  to  be.  And, 
as  said  by  Mr.  Justice  Wolverton,  in  Northern  Counties 
Trust  V.  Sears,  30  Or.  388  (35  L.  R.  A.  188,  41  Pac.  931), 
''A  law  which  requires  a  fee  to  be  paid  to  an  officer,  and 
finally  covered  into  the  treasury  of  a  county,  for  which  the 
party  paying  the  fee  received  some  equivalent  in  return 
other  than  the  benefit  of  good  government,  which  is  en- 
joyed by  the  whole  community,  and  which  the  party  may 
pay,  and  obtain  the  benefits  under  the  law,  or  let  it  alone, 
as  he  chooses,  does  not  come  within  the  category  of  an 
act  for  raising  revenue." 

5.  The  next  objection  is  that  the  act  in  question  is  a 
law  granting  to  certain  citizens  privileges  and  immuni- 
ties not  belonging  to  all  citizens,  and  therefore  violates 
the  Constitution,  Article  I,  §  20,  which  provides  that* 'no 
law  shall  be  passed  granting  to  any  citizen,  or  class  of 
citizens,  privileges  or  immunities  which  upon  the  same 
terms  shall  not  equally  apply  to  all  citizens."  But  it  was 
held  in  Re  Oherg,  21  Or.  406  (28  Pac.  130,  14  L.  R.  A. 
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577),  that  legislation  which  affects  alike  all  persons  under 
the  same  circumstances  and  conditions  is  not  such  class 
legislation  as  is  prohibited  by  this  section  of  the  consti- 
tution. Within  this  doctrine  the  act  in  question  is  valid. 
It  does  not  grant  privileges  and  immunities  to  one  citi- 
zen, which,  upon  the  same  terms,  do  not  belong  to  all 
others  similarly  situated.  It  provides  the  fees  which  shall 
be  paid  by  litigants  in  counties  of  the  designated  class, 
but  it  applies  to  all  litigants  who  may  have  occasion  to 
invoke  the  aid  of  the  courts  in  such  counties,  and  there- 
fore is  not  obnoxious  to  the  section  of  the  constitution  re- 
ferred to.  It  follows  that  the  judgment  of  the  court  below 
must  be  affirmed,  and  it  is  so  ordered.  Affirmed. 


Argued  1  November;  decided  11  December,  1899. 
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Writ  of  Aj*si8TANCE -Sufficiency  of  Petition.— If  It  be  conceded  that  It  1b 
a  prerequisite  to  the  obtainment  of  a  writ  of  assistance  in  a  foreclosure  pro- 
ceeding that  the  sheriflTs  certificate  of  sale  should  be  exhibited  to  the  party  in 
possession  at  the  time  of  the  demand,  an  allegratlon  in  an  affidavit  for  such  a 
writ  that  plaintiff  "demanded"  possession  of  the  property,  which  was  refused, 
is  sufficient,  since  under  that  allegation  evidence  can  be  admitted  that  the 
BherifTs  certificate  of  sale  was  exhibited  at  the  time  demand  was  made. 

From  Tillamook  :    Henry  H.  Hewitt,  Judge. 

Application  by  A.  P.  C.  Hald  against  John  G.  Day 
and  Mary  L.  Day  for  a  writ  of  assistance.  Writ  granted, 
and  defendants  appeal.  Affirmed. 

For  appellants  tliere  was  a  brief  over  the  name  of  Hand- 
ley  &  Handley. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  W.  J.  May. 
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Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

This  is  an  appeal  from  an  order  granting  a  writ  of  as- 
sistance in  a  foreclosure  proceeding  in  the  Circuit  Court 
for  Tillamook  County.  The  affidavit  for  the  order  shows 
that  the  plaintiff  commenced  a  foreclosure  suit  on  August 
12,  1895,  wherein  such  proceedings  were  had  that  on 
August  28, 1896,  he  obtained  a  decree  against  defendants, 
John  G.  Day  and  Mary  L.  Day,  his  wife,  directing,  among 
other  things,  that  certain  premises  belonging  to  them  be 
sold  to  satisfy  said  decree  ;  that  thereafter  execution  was 
issued  in  said  cause,  and  on  December  19,  1896,  said 
premises  were  sold  by  the  sheriff  to  plaintiff,  to  whom  a 
certificate  of  sale  was  duly  issued  at  the  time  ;  that  he  is 
still  the  owner  and  holder  of  said  certificate  ;  and  *'that 
defendants  Day  have  no  interest  in  said  premises,  other 
than  the  equity  of  redemption  ;  and  that  the  plaintiff  ha» 
demanded  possession  thereof,  but  said  defendants  refuse 
to  surrender  the  same."  Reference  is  made  to  the  judg- 
ment roll,  from  which  it  appears  that  there  is  no  direction 
in  the  decree  that  the  sheriff  shall  put  the  purchaser  in 
possession.  The  sufficiency  of  the  application  was  tested 
by  a  demurrer,  which  being  overruled,  the  writ  was 
granted,  and  defendants  appeal. 

The  only  question  presented  is  whether  the  affidavit 
states  facts  sufficient  upon  which  to  base  the  order  or  to 
award  the  writ.  If,  under  our  statute,  it  may  be  said  to 
be  a  prerequisite  to  the  obtainment  of  the  writ  that  the 
sheriff's  certificate  of  sale  should  be  exhibited  to  the 
party  in  possession,  it  should  accompany  the  demand, 
and  would  therefore  characterize  the  mode  or  manner  of 
making  such  demand ;  so  that,  when  it  is  alleged  that  a 
demand  was  made  for  possession,  and  the  same  refused, 
it  would  let  in  proof  of  the  exhibition  of  the  sheriff's  cer- 
tificate of  sale.     It  is  said  by  Mr.  Freeman,  in  his  work 
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on  Executions  (2  ed.  §  37c),  that  the  acts  now  required 
of  the  purchaser  in  most  of  the  states  as  a  prerequisite 
to  the  issuance  of  the  writ  are :  **(1)  Exhibit  his  deed 
to,  and  demand  possession  of,  the  parties  against  whom 
he  wishes  to  proceed ;  (2)  move  the  court  to  issue  the 
writ,  and,  upon  the  hearing  of  the  motion,  establish  such 
exhibit  and  demand,  and  that  such  parties  remain  in 
possession.  Thereupon  the  writ  will  be  ordered,  unless 
good  cause  is  shown  against  its  issuance."  See,  also, 
Montgomery  v.  Middlemiss,  21  Gal.  103  (81  Am.  Dec.  146). 
It  seems  to  us  that,  if  issue  had  been  joined  upon  the 
merits,  all  the  facts,  within  these  authorities,  necessary 
to  the  obtainment  of  the  writ,  could  have  been  shown 
under  the  affidavit  filed  in  this  cause.  It  was  therefore 
sufficient  upon  which  to  base  the  order.  The  demurrer 
thereto  must  be  overruled,  and  the  decree  of  the  court 
below  affirmed,  and  it  is  so  ordered.  Affirmed. 

Argued 81  January;  decldod  2  April;  rehearing  denied  13  AugUHt,  1000. 
STATE  I'.  SAVAGE. 

[  00  Pac.  610.1 

1.  Indictment— Larceny  From  an  Offick— Included  Offense.— Under  Sec- 

tion lies,  Hill's  Ann.  Laws,  there  Is  a  crime  of  larceny,  or,  as  It  was  called  at 
common  law,  simple  larceny,  the  punishment  for  which  Is  determined  by  the 
value  of  the  property  taken,  but  there  are  no  such  crimes  In  Oregon  as  "petit 
larceny"  or  "grand  larceny."  There  Is  also  another  crime,  known  as  larceny 
In  a  building,  defined  by  Section  ITW,  Hill's  Ann.  I^aws,  the  grade  of  which  Is 
entirely  Independent  of  the  value  of  the  articles  stolen.  It,  then,  necessarily 
follows  that  under  an  Indictment  for  larceny  In  a  building  the  defendant 
may  be  convicted  of  simple  larceny,  for  some  larceny  is  absolutely  essentia^ 
to  larceny  in  a  building.  An  allegation  of  value  is  Immaterial  and  surplusage 
In  an  indictment  for  larceny  from  a  building,  but  If  the  Jury  should  convict 
of  larceny  only,  the  finding  of  value  would  afi'ect  the  penalty  infiicted:  Stale 
v.  Hanlonf  32  Or.  95,  cited  and  applied. 

2.  Tr  I  Air— Changing  Venue— Contents  of  Affidavit.— An  application  for  a 

change  of  venue,  under  Section  12£2,  Hill's  Ann.  Laws,  because  of  local  preju" 
dice,  is  addressed  to  the  discretion  of  the  trial  court,  and  it  does  not  appear 
that  the  court  acted  unwisely  in  this  Instance:  Stale  v.  l*omeroy,  30  Or.  16, 
followed.  In  such  cases  it  Is  better  practice  to  set  forth  in  the  affidavits  that 
the  motion  is  not  made  for  delay,  though  that  may  be  inferred  from  the  con- 
text:   I'ackwood  v.  Stale^  24  Or.  281,  cited. 
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8.  CHA1.L.KNGE  TO  JuRY  PANEL..— Under  Hi\V»  Ann.  Laws,  g  181,  abolishing  chal- 
lenges to  the  panel,  it  Is  not  error,  in  a  criminal  case,  for  the  court  to  refuse  to 
quash  the  array. 

4.  Appointing  Elisors— Trial— Discretion  of  Court.— Where  objection  is 

made  to  allowing  the  sheriff  to  summon  talesmen  for  a  Jury,  on  the  ground 
that  he  is  interested  and  pr^udiced,  which  is  denied,  the  action  of  the  court  is 
discretionary,  and  in  this  case  such  discretion  was  not  abused. 

5.  Trial— Competency  of  Juror— Discretion.— A  Juryman  in  a  criminal  case 

who  stated  that  he  had  read  an  account  of  the  preliminary  examination,  had 
heard  the  cause  discussed,  and  had  an  opinion  which  It  would  take  evidence 
to  remove,  and  did  not  think  that  he  would  make  an  impartial  Juryman,  but 
that  he  would  have  no  trouble  in  setting  aside  the  newspaper  report,  and.  If 
accepted,  would  base  his  decision  entirely  upon  the  evidence  given  at  the  trial, 
is  qualified  to  serve,  under  Hill's  Ann.  Laws,  g  187,  providing  that  the  mere 
expression  of  an  opinion  based  on  what  a  Juryman  had  heard  or  read  la  not  a 
disqualification,  but  the  court  must  be  satisfied  fW)m  all  the  circumstances 
that  the  Juror  cannot  disregard  such  opinion. 

6.  Evidence  of  Intent  to  Commit  the  Crime  Charged.— It  is  not  error  to 

permit  a  witness  for  the  state  in  a  prosecution  for  larceny  firom  an  express 
office  to  testify  that,  prior  to  the  commission  of  that  crime,  defendant  and  his 
co-defendant  had  proposed  to  him  that  they  rob  a  train,  but  that  nothing  was 
said  about  it  being  an  express  train,  when  it  was  shown  by  other  witnesses 
that  such  train  was  an  express  train,  and  that  defendant  and  his  co-defendant 
had  intended  to  rob  the  express  company  at  that  time. 

7.  Crosh-Examination.- Where  a  witness  testified  in  chief  that  he  had  found 

money  on  the  premises  of  the  co-defendant,  but  nothing  was  said  about  how 
he  happened  to  be  searching  on  such  premises,  he  cannot  be  asked  on  cross- 
examination  to  explain  why  he  made  such  search,  as  such  question  Is  not  con- 
nected with  his  testimony  in  chief:  Oregon  lottery  Cb,  v.  Kern,  SO  Or.  828,  dis- 
tinguished. 

8.  Proper  Limits  of  Cross-Exam  in  ation.— A  cross-examination  that  does  not 

explain  or  fill  out  matters  referred  to  in  the  direct  examination  must  reason- 
ably tend  to  determine  the  accuracy,  veracity  or  credibility  of  the  witness, 
otherwise  it  should  not  be  permitted. 

».  Variance- Name  of  Owner  of  Stolen  Property.— Where  an  indictment 
chaiges  larceny  from  the  "Pacific  Express  Company,  a  corporation  incorpo- 
rated under  the  laws  of  Nebraska,"  and  the  proofs  show  that  the  name  of  the 
company  was  *'The  Pacific  Express  Company,"  and  that  it  was  a  Nebraska 
corporation,  there  is  not  a  fatal  variance  betw^een  the  indictment  and  proof. 

10.  Indictment— Larceny  From  a  Corporation.— An  indictment  for  stealing 
property  of  a  corporation  Is  sufficient  on  the  point  of  ownership  if  it  alleges 
correctly  the  name  of  the  corporate  body,  and  that  it  owned  or  was  in  posses- 
sion of  the  stolen  property,— an  allegation  of  the  place  or  law  of  the  incorpo- 
ration Is  surplusage. 

11.  Evidence  of  Existence  of  a  Foreign  Corporation.— On  a  question 
whether  an  alleged  corporation  was  a  de  facto  corporation,  an  apparently 
official  compilation  of  the  laws  of  the  state  in  which  such  corporation  is 
claimed  to  have  been  organized,  and  a  properly  certified  copy  of  articles  of 
incorporation  of  the  company,  with  evidence  of  the  actual  exercise  of  cor- 
porate powers,  are  all  competent  evidence,  and  are  suflaclent  priima  facie  to 
show  the  incorporation. 


Apr.  1900.]  State  v.  Savage.  193 

12.  Instructions  Must  be  Considered  Together.— The  giving  of  instruo 
tlons  In  a  ciimtnal  cane  which  are  not  full  enough,  and  the  refusal  to  give 
other  instructions,  are  not  error,  when  the  instructions  as  a  whole  include  a 
sufficient  statement  of  the  law  applicable  to  the  case :  8tale  v.  Bartmess^  88 
Or.  110,  approved. 

18.  GckDkfbkdant  as  Witness.— Where  a  co-defendant  has  entered  a  plea  of 
guilty  to  a  Joint  Indictment,  he  is  a  competent  witness  for  the  stat«  on  the 
trial  of  his  co-defendant:   State  v.  Magone,  82  Or.  206,  followed. 

U.  Form  op  Special  Verdict.— A  verdict  that  a  Jury  finds  the  defendant  guilty 
of  larceny  only,  and  assesses  the  value  of  the  property  stolen  is  a  valid  special 
verdict,  under  Hill's  Ann.  Laws,  g  1379,  defining  a  special  verdict  as  one  by 
which  a  Jury  finds  the  foots  sufficient,  and  leaves  the  Judgment  to  the  court. 

15,  HARMiiESs  Error— Evidence  Bursequently  Received.— Error  in  exclud- 
ing competent  testimony  Is  harmless  where  the  same  witness  subsequently 
gives  the  same  Information. 

From  Wasco  :    W.  L.  Bradshaw,  Judge. 

The  defendant  Otis  Savage  was  jointly  indicted  with 
Frank  Klein  for  the  crime  of  larceny.  The  indictment 
charged  that  said  Otis  Savage  and  Frank  Klein  on  the 
thirteenth  day  of  October,  1894,  in  the  County  of  Wasco 
and  State  of  Oregon,  in  a  certain  oflBce  in  Dalles  City,  in 
said  county,  then  and  there  occupied  by  the  Pacific  Ex- 
press Company,  a  corporation  incorporated  under  the 
laws  of  the  State  of  Nebraska,  and  then  and  there  law- 
fully doing  business  in  said  city,  county,  and  state  as  an 
express  company,  and  engaged  in  the  express  business  in 
said  state  (the  same  being  the  express  office  of  said  com- 
pany),.  unlawfully  and  feloniously  did  take,  steal,  and 
carry  away  $14,000,  current  gold  and  silver  coin  of  the 
United  States,  of  the  value  of  $14,000  lawful  money  of 
the  "United  States,  and  then  and  there  the  money  and 
property  of  said  Pacific  Express  Company  (the  denomi- 
nation of  said  money  being  to  the  grand  jury  unknown), 
contrary,  etc.  A  demurrer  to  the  indictment  on  the 
ground,  inter  alia,  that  it  charged  more  than  one  offense, 
having  been  overruled,  a  plea  of  not  guilty  was  entered, 
and,  a  separate  trial  being  had,  the  following  verdict  was 
returned  :    '*We,  the  jury  in  the  above  entitled  cause,  im- 

86  Ob.— 18. 
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paneled  to  try  the  defendant  Otis  Savage  only,  find  said 
Otis  Savage  guilty  of  larceny  only,  and  assess  the  value 
of  the  coin  stolen  at  $14,000. "  Whereupon  the  defendant 
was  sentenced  to  imprisonment  in  the  penitentiary  for  the 
term  of  four  years,  from  which  judgment  he  appeals. 

Affirmed. 

For  appellant  there  a  brief  over  the  names  of  Alfred  S. 
Bennett  and  Huntington  &  Wilson,  with  an  oral  argument 
by  Mr.  Bennett  and  Mr,  H,  W,  Wilson. 

For  the  state  there  was  a  brief  over  the  names  of  Zera 
Snow  and  D.  R.  N.  Blackburn,  Attorney-General,  with  an 
oral  argument  by  Mr.  Blackburn. 

Mr.  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  It  is  contended  by  defendant's  counsel  that  the  in- 
dictment charges  grand  larceny  and  larceny  from  a  build- 
ing, and  that  the  court  erred  in  overruling  the  demurrer 
to  the  duplicity.  The  statute  (Hill's  Ann.  Laws,  §  1273), 
in  prescribing  the  manner  of  stating  the  facts  constitut- 
ing an  offense,  provides  that  the  indictment  must  charge 
but  one  crime,  and  in  one  form  only  ;  and  (section  1383) , 
that  in  all  cases  the  defendant  may  be  found  guilty  of  any 
crime  the  commission  of  which  is  necessarily  included  in 
that  with  which  he  is  charged  in  the  indictment.  The 
statutes  which  it  is  claimed  tlie  indictment  charges  a  vio- 
lation of,  as  far  as  applicable  herein,  are  as  follows : 
Section  763.  *'If  any  person  shall  steal  any  goods  or 
chattels  ♦  *  *  the  property  of  another,  such  person 
shall  be  deemed  guilty  of  larceny,  and,  upon  conviction 
thereof,  if  the  property  stolen  shall  exceed  in  value  thirty- 
five  dollars,  shall  be  punished  by  imprisonment  in  the 
penitentiary  not  less  than  one  nor  more  than  ten  years  ;" 
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and  section  1764:  "If  any  person  shall  commit  the  crime 
of  larceny  in  any  *  *  ♦  office  *  *  *  such  per- 
son, upon  conviction  thereof,  shall  be  punished  by  impris- 
onment in  the  penitentiary  not  less  than  one  nor  more 
than  seven  years."  It  is  argued  that  larceny  in  an  office 
always  comprises  petit  larceny,  under  the  assumption 
that  the  property  taken  is  of  some  value,  but  that  lar- 
ceny in  such  building  does  not  necessarily  include  the 
taking  of  goods  or  chattels,  the  value  of  which  would 
render  the  oflFense  grand  larceny,  and  that  the  defend- 
ant, having  been  charged  in  the  indictment  with  the 
crime  of  larceny  in  an  office,  could  not  be  found  guilty 
of  grand  larceny.  Larceny  at  common  law  was  classed 
as  simple  larceny,  and  larceny  accompanied  with  violence 
or  putting  in  fear,  which  was  denominated  ''robbery." 
Simple  larceny  was  subdivided  into  grand  larceny,  which 
consisted  in  the  felonious  taking  of  goods  above  the  value 
of  twelvepence,  and  petit  larceny,  in  which  the  value  of 
the  property  so  taken  was  twelvepence  or  under  :  1  Hale, 
P.  C.  503.  Simple  larceny  was  unaccompanied  with  any 
atrocious  circumstance,  while  mixed  or  compound  larceny 
included  the  aggravation  of  a  taking  from  one's  house  or 
person :  4  Bl.  Com.  229.  Accordiag  to  this  classifica- 
tion, larceny  in  an  office  is  plain  theft,  aggravated  by 
the  circumstance  of  the  place  in  which  the  personal  prop- 
erty feloniously  taken  is  kept  or  stored,  and  necessarily 
includes  simple  larceny;  and,  as  simple  larceny  embraces 
within  its  subdivisions  grand  larceny,  it  would  seem  to 
follow,  notwithstanding  a  conflict  in  the  decisions  {Stone 
V.  StaU,  115  Ala.  121,  22  South.  275)  that,  in  those  states 
in  which  grand  and  petit  larceny  are  designated  as  differ- 
ent degrees  of  the  same  offense,  larceny  in  an  office,  when 
the  value  of  the  property  so  taken  brings  the  crime  within 
the  higher  grade,  necessarily  includes  grand  larceny. 
But,  however  this  may  be,  the  legislative  assembly  of 
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this  state  has  never  subdivided  simple  larceny,  or  by  any 
act  denominated  such  crimes  as  grand  or  petit  larceny. 
The  statute,  section  1763,  in  prescribing  the  mode  of  pun- 
ishment, provides  that,  if  the  property  stolen  shall  exceed 
in  value  $35,  the  party  convicted  thereof  shall  be  pun- 
ished by  imprisonment  in  the  penitentiary  not  less  than 
one  nor  more  than  ten  years,  but,  if  the  property  feloni- 
ously taken  shall  not  exceed  the  value  of  $35,  such  per- 
son, upon  conviction  thereof,  shall  be  punished  by  im- 
prisonment in  the  county  jail  not  less  than  one  month 
nor  more  than  one  year,  or  by  fine  not  less  than  $25  nor 
more  than  $100.  Under  section  1764,  larceny  of  goods 
in  a  building  renders  the  person  convicted  thereof  subject 
to  punishment  by  imprisonment  in  the  penitentiary  not 
less  than  one  nor  more  than  seven  years,  regardless  of  the 
value  of  the  property  feloniously  taken.  It  will  thus  be 
seen  that  the  grade  of  the  offense  is  not  measured  by  such 
value,  nor  by  the  penalty  imposed  for  a  violation  of  the 
property  rights  of  another,  but  is  determined  by  the  cir- 
cumstances which  aggravate  the  taking.  In  an  indict- 
ment for  larceny  in  an  office  the  value  of  the  property 
stolen  is,  therefore,  immaterial,  but  when  such  value  is 
alleged  the  party  accused  of  the  crime  is  thereby  notified 
in  this  respect.  In  State  v.  Hanlon,  32  Or.  95 (48  Pac.  353), 
it  was  held  that,  under  an  indictment  charging  larceny 
from  a  shop,  a  defendant  might  be  convicted  of  simple 
larceny,  if  the  indictment  alleged  the  value  of  the  per- 
sonal property  taken.  See,  also.  Fanning  v.  State^  12  Lea, 
651.  The  indictment  herein  having  charged  larceny  in 
an  office,  the  specification  necessarily  included  simple  lar- 
ceny; and,  the  value  of  the  property  stolen  having  been 
averred,  no  error  was  committed  in  overruling  the  de- 
murrer. 

2.     The  defendant,  in  support  of  a  motion  for  a  change 
of  venue,  filed  an  affidavit  in  which  he  stated,  in  effect, 
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that  immediately  after  the  alleged  larceny  of  the  money 
mentioned  in  the  indictment  the  Pacific  Express  Com- 
pany offered,  by  public  advertisement,  a  reward  of  ten 
per  cent,  of  the  amount  recovered,  and  the  sum  of  $250, 
for  the  conviction  of  each  person  implicated  in  the  alleged 
theft;  that  T.  J.  Driver,  SheriflF  of  Wasco  County,  re- 
ceived or  claims  to  be  entitled  to  the  sum  of  $1,400  for 
recovering  $14,000  from  the  possession  of  the  defendant 
Frank  Klein,  and  that  he  expects  to  secure  $250  addi- 
tional in  the  event  of  defendant's  conviction  ;  that  Driver 
is  very  bitter  and  vindictive  against  defendant,  having 
frequently  expressed  the  opinion  that  he  was  guilty  of 
the  oflFense  charged,  and,  as  deponent  verily  believes,  will 
use  every  means  within  his  power,  lawful  or  otherwise, 
to  secure  such  conviction  ;  that  Driver,  by  reason  of  his 
prejudice,  interest,  and  activity,  is  disqualified  to  serve 
any  process  in  the  action,  and  that  the  ofiicers  associated 
with  him  as  deputies  are  also  disqualified  for  the  same 
reason  ;  that  this  cause  has  been  much  talked  about,  as  de- 
ponent verily  believes  and  is  credibly  informed,  through- 
out said  county,  and  great  diflBculty  will  be  encountered 
in  securing  qualified  jurors  ;  and  that  a  fair  and  impar- 
tial trial  cannot  be  had  in  said  county.  T.J.  Driver  filed 
a  counter  affidavit,  in  which  he  denied  that  he  received 
or  claimed  that  he  was  entitled  to  the  sum  of  $1,400  as  a 
reward,  and  further  stated  that  he  had  been  paid  by  the 
Pacific  Express  Company  all  the  reward  he  asked,  and 
did  not  expect  to  receive  $250,  or  any  part  thereof,  in  the 
event  that  defendant  was  convicted ;  that  he  was  not 
bitter  or  vindictive  against  the  defendant,  and  any  opin- 
ion he  may  have  expressed  as  to  his  guilt  was  founded 
upon  the  facts  which  came  to  his  knowledge,  and  not 
from  any  feeling  against  him  ;  that  he  was  not  disquali- 
fied from  selecting  a  fair  and  impartial  jury  in  said  cause, 
and  had  no  desire  to  see  the  defendant  tried  by  a  partial 


198  State  v.  Savage.  [36  Or. 

or  prejudiced  jury,  but,  if  it  should  be  his  duty  to  sum- 
mon jurors  in  said  cause,  he  would  select  them  consci- 
entiously, and  endeavor  to  secure  fair  and  impartial  men, 
who  had  formed  no  opinions  in  said  matter;  that  his 
deputies  were  also  fair  and  impartial,  and  would  have 
no  reason  to  select  or  summon  any  other  than  fair  and 
impartial  jurors  to  try  said  cause  ;  and  that  he  believed 
a  fair  jury  could  be  secured  in  said  cause  without  great 
delay  or  unusual  expense.  The  affidavits  of  others  in 
support  of  and  opposed  to  the  change  of  venue  having 
been  filed,  the  motion  was  overruled,  and  it  is  contended 
that  the  court  erred  in  this  respect.  The  statute  pro- 
vides that  in  an  action  for  a  felony,  when  the  cause  is  at 
issue  upon  a  question  of  fact,  the  court  may  order  the 
place  of  trial  to  be  changed  when  it  appears  by  affidavit, 
to  the  satisfaction  of  the  court,  that  a  fair  and  impartial 
trial  cannot  be  had  in  the  county  where  the  action  is  com- 
menced, and  that  the  motion  is  not  made  for  delay: 
Hill's  Ann.  Laws,  §  1222.  The  affidavits  filed  in  sup- 
port of  the  motion  do  not  state  that  the  application  for  a 
change  of  venue  is  not  made  for  delay  ;  but  that  fact  may 
appear  therefrom  without  a  positive  statement  to  that 
effect:  Packwood  v.  State,  24  Or.  261  (33  Pac.  674). 
Giving  to  the  affidavits  in  support  of  the  motion  such 
liberal  construction,  we  are  confronted  with  the  principle 
that  an  application  for  a  change  of  the  place  of  trial  is 
addressed  to  the  sound  discretion  of  the  trial  court,  and 
that  its  action  in  granting  or  denying  the  motion  there- 
for will  not  be  reviewed  on  appeal  except  in  case  of  an 
abuse  ©f  such  discretion,  to  the  substantial  injury  of  the 
accused  :  State  v.  Pomeroy,  30  Or.  16  (46  Pac.  797) .  An 
examination  of  the  bill  of  exceptions  fails  to  convince  us 
that  there  has  been  any  abuse  of  such  discretion. 

3.     The  regular  panel  having  been  exhausted,  and  only 
six  jurors  secured,  defendant's  counsel,  based  upon  the 
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affidavits  filed  in  support  of  the  motion  for  a  change  of 
venue,  protested  against  the  selection  of  a  special  venire 
by  T.  J.  Driver,  the  then  sheriflf  of  the  said  Wasco 
County,  on  the  ground  that  he  was  interested  in  the  re- 
sult of  the  trial,  and  that  his  prejudice  precluded  his 
selecting  impartial  persons  to  serve  as  jurors,  and  moved 
the  court  to  appoint  some  qualified  person  to  choose  said 
jurors  ;  but,  the  protest  having  been  disregarded  and  the 
motion  overruled,  a  special  venire  was  issued,  in  pursu- 
ance of  which  the  said  sheriff  selected  from  the  body  of 
the  county  talesmen  necessary  to  complete  the  jury, 
whereupon  defendant's  counsel  moved  the  court  to  set 
aside  the  array,  but  the  motion  was  overruled.  It  is 
urged  that  the  sheriff,  though  not  a  party  to  the  action, 
was  interested  in  the  result  thereof,  and  hence  the  court 
erred  in  not  appointing  some  qualified  person  in  his  stead 
to  select  the  talesmen,  and  also  erred  in  refusing  to  set 
aside  the  array,  a  part  of  which  had  been  thus  selected. 
At  the  common  law,  when  a  sheriff  was  interested  in 
the  result  of  a  suit,  the  court  dispensed  with  his  services 
in  summoning  talesmen  for  a  special  jury,  and  committed 
that  duty  to  the  coroner ;  and,  if  a  special  jury  were 
selected  by  a  sheriff  who  was  thus  interested,  the  array, 
upon  challenge,  was  quashed  :  Murfree,  Sher.  §  388  ;  1 
Thompson,  Trials,  §  32.  A  challenge  to  the  panel  hav- 
ing been  abolished  in  this  state,  no  error  was  committed 
by  the  court  in  refusing  to  quash  the  array  :  Hill's  Ann. 
Laws,  §  181. 

4.  The  statute  provides,  however,  that,  whenever  the 
regular  panel  becomes  exhausted  for  any  reason,  the  court 
may,  in  its  discretion,  direct  the  slieriff  to  summon  forth- 
with from  the  body  of  the  county  persons  whose  names 
are  upon  the  tax  roll,  and  having  the  qualifications  of 
jurors,  to  serve  in  a  cause  then  pending :  Hill's  Ann. 
Laws,  §§  180,  968,  as  amended  by  the  act  of  February  21, 
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1893  (Laws,  1893,  p.  84) .  The  coroner  has  power,  and 
it  is  his  duty,  to  execute  any  process  in  any  action  when 
the  sheriff  is  a  party  :  Hill's  Ann.  Laws,  §§  1027,  1028. 
And  process  in  any  action  may  be  executed  by  an  elisor 
when  the  sheriff  and  coroner  are  parties,  when  either  of 
said  officers  is  a  party  and  the  process  is  against  the  other, 
or  when  the  offices  of  sheriff  and  coroner  are  vacant : 
Hill's  Ann.  Laws,  §  1058.  It  is  argued  by  counsel  for 
the  state  that  these  statutory  provisions  impose  upon  the 
sheriff  of  a  county  the  duty  of  selecting  talesmen,  and, 
under  the  maxim  that  the  expression  of  one  is  the  exclu- 
sion of  the  other,  the  court  is  without  authority  to  appoint 
an  elisor,  except  in  certain  contingencies,  none  of  which 
existed  in  the  case  at  bar.  In  response  to  such  conten- 
tion, defendant's  counsel  cite  the  U.  S.  Constitution, 
Article  VI,  which  guaranties  to  the  accused  the  right  to 
a  public  and  speedy  trial  by  an  impartial  jury,  and  Const. 
Or.  Article  I,  §  11,  which  provides  that  ''in  all  criminal 
prosecutions,  the  accused  shall  have  the  right  to  public 
trial  by  an  impartial  jury  in  the  county  in  which  the  of- 
fense shall  have  been  committed,"  and  argue  that  the 
right  thus  guarantied  might  be  violated  or  rendered  of 
little  avail  if  the  persons  by  whom  the  accused  was  tried 
were  selected  by  a  sheriff  who  was  interested  in  any  man- 
ner in  the  result  of  the  action,  and,  while  our  statute  pro- 
vides for  the  appointment  of  an  elisor  upon  the  existence 
of  certain  conditions,  such  contingencies,  upon  principle, 
cannot  be  exclusive,  and  the  court  must  of  necessity  pos- 
sess inherent  power  to  correct  such  an  abuse  ;  that,  when 
jurisdiction  is  by  the  organic  law  of  the  state  conferred 
on  a  court,  all  the  means  to  carry  it  into  effect  are  also 
given,  and,  in  the  exercise  of  the  jurisdiction,  if  the  course 
of  proceeding  be  not  specifically  pointed  out  by  the  code, 
any  suitable  process  or  mode  of  proceeding  may  be  adopt- 
ed which  may  appear  most  conformable  to  the  spirit 
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thereof  (Hill's  Ann.  Laws,  §  940), — and  cite  Aiken  v. 
Aikert,  12  Or.  203  (6  Pac.  682),  wherein  it  is  held,  in  con- 
struing  this  section,  that  under  our  system  of  jurispru- 
dence all  the  common-law  remedies  are  preserved  in  some 
form,  and,  when  a  course  of  proceeding  is  not  specially 
pointed  out,  any  suitable  process  may  be  adopted,  con- 
formable to  the  spirit  of  the  code,  and  further  argue  there- 
from that,  the  legislative  assembly  not  having  made  pro- 
vision for  the  appointment  of  an  elisor  in  case  of  the 
disqualification  of  a  sheriff  to  select  talesmen,  by  reason 
of  his  interest  in  the  result  of  the  action,  the  procedure 
guarantied  by  the  organic  law  of  the  state  is  not  specifi- 
cally pointed  out  by  statute,  and,  this  being  so,  it  must 
be  the  duty  of  the  court,  in  the  interest  of  common  jus- 
tice, when  the  necessities  of  the  case  demand  it,  to  ap- 
point some  suitable  person  to  select  a  special  jury,  in 
order  that  the  accused  may  have  an  impartial  trial. 

Assuming,  without  deciding,  that  the  authority  of  the 
court  to  appoint  such  person  is  clear,  and  that  the  obli- 
gation to  do  so  is  imperative,  was  such  power  evaded  or 
duty  violated  in  the  present  instance?  The  solution  of 
this  problem  must  depend  upon  whether  the  sheriff  was 
interested  in  the  result  of  the  action.  The  mere  expres- 
sion of  an  opinion,  from  the  facts  before  him,  as  to  the 
defendant's  guilt,  did  not  necessarily  render  him  inter- 
ested in  the  result  of  the  action,  or  disqualify  him  from 
selecting  talesmen :  People  v.  Shuler,  28  Cal.  490.  In 
Friery  v.  People,  2  Abb.  Dec.  215,  a  jury  having  been  im- 
paneled, the  accused  submitted  a  challenge  to  the  array, 
the  first  ground  of  which  was  that  the  sheriflF  or  summon- 
ing officer  had  formed  or  expressed  an  opinion  as  to  the 
guilt  or  innocence  of  the  prisoner.  Mr.  Justice  Wright, 
in  commenting  upon  this  question,  says  :  ''Plainly,  the 
first  ground  of  challenge  was  without  substance.  The 
idea  that  the  mere  expression  of  an  opinion' by  the  officer 
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designated  by  law  to  summon  jurors,  as  to  the  merits  of 
a  case  that  may  chance  to  be  on  the  calendar  of  a  court 
for  trial,  or  in  respect  to  the  guilt  or  innocence  of  a  party 
under  indictment,  is  matter  for  challenge  to  the  array,  is 
as  absurd  as  it  is  novel."  The  sheriff  is  the  chief  execu- 
tive oflBc'er  and  conservator  of  the  peace  of  the  county : 
Hill's  Ann.  Laws,  §  999.  It  is  thus  incumbent  upon 
him,  within  the  boundaries  of  his  county,  to  render  to 
the  prosecuting  officers  all  the  assistance  reasonably  in 
his  power  to  suppress  crime  and  to  punish  criminals ; 
and,  if  he  entertains  the  opinion  that  a  person  suspected 
or  charged  with  the  commission  of  an  offense  is  really 
guilty,  his  conscience  furnishes  a  justification  for  the 
effort  he  puts  forth  in  the  performance  of  his  duty.  The 
sheriff  says  he  received,  as  a  reward,  all  the  compensa- 
tion he  demanded  or  expected  for  securing  the  money 
feloniously  taken,  and  denies  that  he  was  to  receive,  or 
that  he  expected  to  secure,  any  sum  whatever  in  the 
event  of  the  defendant's  conviction.  The  sheriff's  in- 
terest in  the  result  of  the  action  was  thus  in  issue,  and 
the  court,  by  overruling  the  motion  to  appoint  an  elisor, 
in  effect  determined  the  question  in  his  favor.  The  evi- 
dence upon  this  issue  is  made  a  part  of  the  transcript,  an 
examination  of  which,  in  the  light  of  the  decision  thereon, 
fails  to  convince  us  that  any  error  was  committed  in  al- 
lowing the  sheriff  to  select  the  talesmen. 

5.  John  Adams,  having  been  selected  as  a  juror  by 
Sheriff  Driver  upon  a  special  venire,  said  upon  his  voir 
dire  examination  that  he  had  read  in  the  Daily  Chronicle 
an  account  of  the  defendant's  preliminary  examination, 
had  heard  the  matter  very  freely  discussed,  and  had  talked 
about  the  case ;  that  as  to  the  guilt  or  innocence  of  the 
defendant  he  had  a  pretty  well  settled  opinion,  which  it 
would  require  evidence  to  remove  ;  and  in  answer  to  the 
question,  '*You  feel  that  you  would  not  be  a  fair  and  im- 
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partial  juror?"  he  said,  **No ;  I  do  not  think  I  would." 
On  cross-examination,  however,  he  said  he  did  not  think 
that  the  paper  purported  to  publish  the  questions  pro- 
pounded to  the  witnesses,  nor  the  answers  which  they 
gave  ;  that  such  newspaper  report  could  not  be  taken  or 
relied  upon  at  the  trial  as  sworn  testimony,  against  which 
it  would  have  no  weight ;  that,  if  accepted  as  a  juror,  he 
would  base  his  verdict  entirely  upon  the  testimony  given 
at  the  trial ;  and  in  answer  to  the  question,  * 'Would  you 
have  any  trouble  in  laying  the  newspaper  report  aside, 
and  basing  your  verdict  on  the  sworn  testimony  ?"  he  said, 
'*No."  The  court,  having  overruled  the  challenge  for 
cause,  accepted  the  juror,  and  the  defendant  excepted. 
Our  statute  provides  that  on  a  trial  of  a  challenge  for  bias, 
if  it  should  appear  that  the  juror  challenged  has  formed 
or  expressed  an  opinion  upon  the  merits  of  the  case,  from 
what  he  has  heard  or  read,  such  opinion  is  not  sufficient 
to  sustain  the  challenge,  but  the  court  must  be  satisfied 
from  all  the  circumstances  that  the  juror  cannot  disregard 
such  opinion  and  try  the  issue  impartially  :  Hill's  Ann. 
Laws,  §  187.  In  the  trial  of  a  challenge  for  actual  bias, 
the  court  below,  having  heard  the  testimony  of  the  juror, 
and  noted  his  manner  and  bearing  while  under  examina- 
tion, is  much  better  able  to  judge  of  his  power  to  disre- 
gard any  opinion  he  may  have  formed  or  expressed  from 
what  he  has  read  or  heard  than  is  an  appellate  court  from 
an  inspection  of  the  transcript  containing  the  questions 
propounded  and  the  answers  thereto.  It  may  be  that,  not 
desiring  to  serve  as  a  juror,  he  will,  as  far  as  possible, 
seek  to  magnify  his  preconceived  opinion,  hoping  thereby 
to  escape  the  duty  which  the  law  enjoins  upon  him  ;  but 
having  said  that  he  can  lay  a^ide  such  opinion  and  try  the 
issue  impartially,  and  the  court  being  vested  with  discre- 
tion in  such  cases,  its  decision  will  not  be  reviewed,  ex- 
cept for  a  manifest  abuse  thereof  :     State  v.  Saunders,  14 
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Or.  300  (12  Pac.  441) ;  Kiimli  y.  Southern  Pac.  Co.  21  Or. 
505  (28  Pac.  637)  :  State  v.  Brown,  28  Or.  147  (41  Pac. 
1042)  ;  State  v.  Kelly,  28  Or.  225  (52  Am.  St.  Rep.  777, 
42  Pac.  217) ;  State  v.  Steeves,  29  Or.  85  (43  Pac.  947); 
State  V.  Olberman,  33  Or.  556  (55  Pac.  866) .  Not  being 
able  to  discover  any  abuse  of  such  discretion,  the  action 
of  the  trial  court  in  accepting  said  juror  will  not  be  dis- 
turbed. 

6.  J.  W.  Jackson,  having  been  called  as  a  witness  for 
the  state,  was  pern^itted  to  testify,  over  defendant's  objec- 
tion and  exception,  that  at  The  Dalles,  Oregon,  some  time 
i»  the  spring  of  1894,  the  defendant  and  Frank  Klein 
tried  to  persuade  him  to  go  with  them  to  a  place  below 
The  Dalles,  called  '>Hog  Canyon,"  to  hold  up  a  passenger 
train  which  was  expected  to  arrive  from  Portland  at  about 
11  or  12  o'clock  that  night,  but  he  refused  to  join  in  the 
enterprise.  .  This  witness,  on  being  interrogated  respect- 
ing the  character  of  the-  train  he  was  invited  to  intercept, 
was  asked  if  it  was  an  express  train,  to  which  he  replied  : 
"No,  sir  ;  they  never  said  anything  to  me  about  holding 
up  an  express  train."  It  is  maintained  that  the  invitation 
to  participate  in  an  unlawful  undertaking,  so  imputed  to 
the  defendant,  having  been  made  four  or  five  months 
prior  to  the  larceny  charged  in  the  indictment,  and  not 
having  related  to  the  robbery  of  the  Pacific  Express  Co^p- 
pany,  from  which  the  money  is  alleged  to  have  been  stolen, 
the  testimony  so  received  was  of  a  collateral  fact  not  con- 
nected in  any  manner  with  the  crime  with  which  the  de- 
fendant is  charged,  and  tended  to  prejudice  him  before 
the  jury,  and  hence  the  court  erred  in  its  admission.  The 
rule  is  well  settled  that  evidence  of  collateral  facts  tend- 
ing to  show  that  a  person  charged  with  a  crime  has  com- 
mitted independent  offenses  of  like  character  is  generally 
inadmissible:  Wharton,  Cr.  Ev.  (9  ed.)  §  30.  Thus, 
upon  a  trial  of  an  indictment  for  assault  with  intent  to 
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kill,  evidence  showing  the  commission  by  the  prisoner  of 
another  similar  assault  at  a  different  time  and  place,  and 
upon  a  difiFerent  person,  is  not  competent :  People  v.  Gibbs, 
93  N.  Y.  470.  So,  too,  in  a  trial  on  an  indictment  for 
riot,  evidence  of  participation  in  riotous  assemblages  in 
previous  years  is  not  admissible :  State  v.  Renton,  15  N.  H. 
169.  In  a  trial  upon  an  indictment  for  larceny,  testi- 
mony of  a  theft  other  than  the  one  charged,  and  com- 
mitted shortly  before,  is  not  admissible  :  People  v.  J^ucker, 
104  Cal.  440  (38  Pac.  195) .  '*From  the  nature  and  preju- 
dicial  character  of  such  evidence,"  says  Mr.  Justice 
Agnew,  in  Shaffner  v.  Commonwealth,  72  Pa.  St.  61  (13 
Am.  Rep.  649),  '*it  is  obvious  it  should  not  be  received 
unless  the  mind  plainly  perceives  that  the  commission  of 
the  one  tends,  by  a  visible  connection,  to  prove  the  com- 
mission of  the  other  by  the  prisoner. "^  The  testimony 
of  all  the  witnesses  concerning  a  material  fact  should  be 
considered  in  its  entirety,  and  nqt  by  an  inspection  of  its 
integral  parts.  If  it  were  not  for  this  rule,  which  permits 
the  proof  of  circumstances  tending  to  establish  the  ma- 
terial fact.in  issue,  Jackson's  testimony  would  seem  to  be 
inadmissible,  because  he  does  not  connect  the  defendant's 
alleged  invitation  to  participate  in  the  unlawful  enterprise 
with  the  robbery  of  the  Pacific  Express  Company. 

If  the  jury  believed  the  testimony  of  this  witness,  they 
might  have  reasonably  inferred,  from  a  consideration  of 
other  testimony  hereinafter  adverted  to,  that  the  robbery 
of  the  Pacific  Express  Company  was  contemplated  by  the 
defendant  when  he  invited  Jackson  to  go  to  Hog  Canyon 
to  hold  up  a  passenger  train.-  H.  Beck  with,  a  witness 
for  the  state,  testified  that  for  seven  or  eight  years  prior 
to  the  larceny  charged  in  the  indictment  the  Pacific  Ex- 
press Company  was  the  only  company  engaged  in  the  ex- 
press business  on  the  railroad  of  the  Oregon  Railway  & 
Navigation  Company  between  Portland  and  The  Dalles, 
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and  that  express  matter  was  carried  on  passenger  trains 
in  the  baggage  car.  Frank  Klein,  the  co-defendant,  liav- 
ing  pleaded  guilty  to  the  indictment,  appeared  as  a  wit- 
witness  for  the  state,  and  testified  that  he  and  Savage 
talked  about  holding  up  the  train  and  robbing  the  ex- 
press ;  that  they  planned  to  send  two  men  to  Mosier,  a 
railroad  station  about  twelve  miles  west  of  The  Dalles, 
who  were  to  get  on  the  blind  baggage,  and  to  station  two 
men  at  Hog  Canyon,  who  were  to  stop  and  rob  the  train 
at  the  latter  place ;  and  that  they  had  talked  with  the 
witness  Jackson  about  such  scheme.  Klein ^s  testimony 
is  corroborated  by  that  of  Walter  Rowe,  who  says  that  it 
was  agreed  between  them  to  rob  the  express  car  at  Hog 
Canyon ;  John  Hawthorn,  a  witness  called  by  the  state, 
testified  that  in  May,  1894,  Klein  and  Savage  told  him 
there  was  money  coming  "at  that  time  on  the  train,  and 
propped  that  they  hold  it  up  at  Hog  Canyon.  This  tes- 
timony, if  it  is  to  be  believed,  conclusively  shows  that 
Savage  and  his  confederate  had  conceived  the  idea  of  rob- 
bing the  Pacific  Express  Company,  and  that  in  pursuance 
of  such  intention  they  adopted  plans  to  put  it  into  exe- 
cution, one  of  which  was  the  robbery  of  the  express  car 
at  Hog  Canyon ;  and,  having  invited  Jackson  to  join 
them,  his  testimony,  in  connection  with  the  foregoing, 
was  material ;  and  the  ground  having  been  first  laid, 
implicating  the  defendant  in  the  commission  of  the  crime 
with  which  he  was  charged,  and  evidence  introduced 
tending  to  show  that  he  harbored  an  intent  to  rob  an  ex- 
press car  of  the  Pacific  Express  Company,  a  system  was 
thus  established  connecting  such  intent  and  the  alleged 
larceny,  thereby  rendering  Jackson's  testimony  admis- 
sible for  the  purpose  of  proving  defendant's  intent,  and 
not  to  show  his  character  or  to  establish  a  substantive  and 
independent  crime  :  Wharton,  Cr.  Ev.  §§  32,  48  ;  Strong 
V.  State,  86  Ind.  208  (44  Am.  Rep.  292) ;    Mayer  v.  People, 
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80  N.  Y.  364;  Shipply  v.  People,  86  N.  Y.  375  (40  Am. 
Rep.  551);  Pinckord  v.  State,  13  Tex.  App.  468;  Shajgf- 
Tier  V.  Commonwealth,  72  Pa.  St.  61  (13  Am.  Rep.  649). 
Notwithstanding  the  trial  court,  in  admitting  evidence  of 
other  inculpatory  acts,  may  be  clearly  satisfied  that  proof 
of  one  criminal  act  necessarily  connects  the  defendant 
with,  and  aflFords  evidence  of  his  commission  of,  another 
crime,  it  is  the  province  of  the  jury  to  reach  conclusions 
from  facts  in  evidence,  and,  this  being  so,  it  is  the  duty 
of  the  court,  upon  being  so  requested,  to  instruct  the  jury 
that  evidence  of  collateral  facts  tending  to  show  the  ex- 
istence of  a  system  is  admitted  for  the  sole  purpose  of 
establishing  the  question  of  intent  to  commit  the  partic- 
ular act  constituting  the  crime  for  which  the  defendant 
is  being  tried  :  Commonwealth  v.  Shepard,  1  Allen,  675  ; 
Commonwealth  y.Vaughan,  9  Gush.  594.  No  instruction, 
however,  was  given  or  requested  on  this  branch  of  the 
case,  and  hence  the  action  of  the  court  in  respect  thereto 
cannot  be  assigned  as  error  :    Page  v.  Finley,  8  Or.  45. 

7.  Samuel  Simmons,  being  called  as  a  witness  for  the 
state,  testified  that  he  and  H.  Beckwith  found  in  Samuel 
Klein's  yard  a  sack  containing  $4,800  in  gold ;  that  he 
found  another  sack  in  a  cesspool  under  a  house  occupied 
by  Chinese,  containing  $7,500  in  gold  ;  and  that  Driver, 
in  his  presence,  dug  up  two  sacks  of  silver  containing 
$498  and  $1,000,  respectively.  Upon  cross-examination 
this  witness  was  asked  the  following  question  in  relation 
to  searching  the  premises  of  Samuel  Klein  :  ''Had  you 
not  been  up  there  to  search  for  this  money  before  you 
got  any  directions  as  to  its  whereabouts  from  Klein?'' 
An  objection  having  been  interposed  on  the  ground  that 
it  was  not  proper  cross-examination,  counsel  for  defend- 
ant made  the  following  statement :  ''We  expect  to  show 
by  the  cross-examination  of  this^  witness  that  he  did  not 
go  up  to  search  for  this  money  at  the  time  he/  statjps^ 
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totally,  if  at  all,  by  the  direction  of  Klein,  or  any  persons, 
or  any  information  got  from  him,  but  that  he  had  been 
up  there  one  or  more  times,  searching  upon  the  premises, 
upon  other  information,  and  that  he  had  other  informa- 
tion leading  him  to  go  up  there  and  make  the  search, 
entirely  independent  of  anything  that  Klein  had  told 
him."  The  objection  having  been  sustained,  an  excep- 
tion was  allowed.  Upon  further  cross-examination  de- 
fendant's counsel  propounded  the  following  question  to 
the  witness  :  **Were  you  not  up  to  Klein's  place  to  search 
for  this  money  before  young  Klein  had  told  you  anything 
about  its  whereabouts,  and  did  you  not  see  Sam  Klein 
there  at  that  time,  and  in  making  search  for  the  money, 
and  while  you  were  making  search  for  it  in  the  yard, 
didn't  Sam  Klein  stand  immediately  over  where  you 
found  the  money,  and  try  to  induce  you  to  take  up  the 
walk  and  search  under  the  walk,  and  was  it  not  from 
that  circumstance  that  you  finally  discovered  the  where- 
abouts of  the  money?"  An  objection  having  been  sus- 
tained to  this  question  on  the  ground  that  it  was  not 
proper  cross-examination,  an  exception  was  allowed. 
The  statute  permits  an  adverse  party  to  cross-examine  a 
witness  as  to  any  matter  stated  in  his  direct  examination 
or  connected  therewith ;  but,  if  he  examine  him  as  to 
other  matters,  such  examination  is  subject  to  the  same 
rules  as  a  direct  examination  :  Hill's  Ann.  Laws,  §  837. 
Defendant's  counsel,  taking  advantage  of  the  latter  clause 
of  this  section,  called  Simmons  as  a  witness  for  the  de- 
fense, who,  on  direct  examination,  testified  that  prior  to 
finding  the  money  he  had  been  at  Klein's  searching  for 
it.  This  witness,  on  his  direct  examination  for  the  state, 
made  no  statement  tending  to  show  by  whose  direction 
he  went  to  the  premises  of  Samuel  Klein  to  search  for 
the  money,  notwithstanding  which  it  is  argued  that  a 
witness  on  cross-examination  may  be  asked  any  question 
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that  tends  to  test  his  accuracy,  veracity,  or  credibility, 
under  which  rule  answers  to  the  questions  propounded 
to  the  witness  were  permissible.  In  Ah  Doon  v.  Smithy 
25  Or.  89  (34  Pac.  1093),  in  construing  Section  837,  Hill's 
Ann.  Laws,  it  was  held  that,  within  the  rule  there  pre- 
scribed, the  cross-examination  should  be  liberal,  and 
properly  extended  to  other  matters  that  tend  to  limit,  ex- 
plain, or  modify  the  facts  stated  on  direct  examination, 
provided  they  were  directly  connected  therewith .  To  the 
same  effect,  see  Sayres  v.  Allen,  25  Or.  211  (35  Pac.  254) ; 
Maxwell  v.  Bolles,  28  Or.  1  (41  Pac.  661) ;  Kenny  v.  Walker, 
29  Or.  41  (44  Pac.  501) ;  Oregon  Pottery  Co.  v.  Kern,  30 
Or.  328  (47  Pac.  917) .  Applying  this  liberal  rule  to  the 
testimony  given  by  Simmons  the  questions  propounded 
to  him  on  cross-examination  did  not  relate  to,  nor  were 
they  in  any  manner  connected  with,  the  testimony  given 
on  his  direct  examination. 

8.  And,  further,  no  error  was  committed  in  sustain- 
ing objections  to  such  questions,  unless  they  tended  to 
test  the  accuracy,  veracity,  and  credibility  of  the  witness, 
and  were  admissible  for  that  purpose.  The  rule  is  well 
settled  in  this  state  that  if  a  witness  in  his  direct  exam- 
ination is  not  permitted  to  answer  a  question,  and  the 
answer  desired  is  not  apparent  from  the  form  of  the  inter- 
rogatory, such  question,  supplemented  by  a  statement  of 
the  testimony  reasonably  expected  in  response  thereto, 
must  be  incorporated  in  the  bill  of  exceptions,  to  render 
the  action  of  the  court  available  in  sustaining  an  objection 
thereto:  Kelley  v.  Highfield,  15  Or.  277  (14  Pac.  744) ; 
Tucker  v.  Constable,  16  Or.  407  (19  Pac.  13)  ;  State  v. 
OalU),  18  Or.  423  (23  Pac.  264)  ;  Craft  v.  Balls  City,  21 
Or.  53  (27  Pac.  163)  ;  State  v.  Bartmess,  33  Or.  110  (54 
Pac.  167) .     The  object  of  requiring  a  statement  of  the 

facts  expected  to  be  proved  by  a  witness  who  is  not  per- 
se 0&.— 14. 


210  State  v.  Savage.  [36  Or. 

mitted  to  testify  is  to  advise  the  court,  so  as  to  permit  it 
to  judge  of  the  relevancy  and  materiality  of  such  facts : 
Stanley  v.  Smith,  15  Or.  505  (16  Pac.  174) .  If  it  be  as- 
sumed that  on  the  cross-examination  of  a  witness  such 
declaration  is  required,  an  examination  of  the  statement 
so  made  by  defendant's  counsel,  in  compliance  therewith, 
does  not  disclose  that  the  questions  were  propounded  to 
Simmons  for  the  purpose  of  testing  his  accuracy,  veracity, 
or  credibility,  and  they  were  not  admissible  for  that  pur- 
pose. 

9.  It  is  contended  that  the  court  erred  in  admitting 
testimony  tending  to  show  that  the  Pacific  Express  Com- 
pany was  the  owner  of  the  money  alleged  to  have  been 
stolen,  and  in  charging  the  jury  to  the  effect  that,  if  they 
believed  said  company  was  at  the  time  of  the  alleged  lar- 
ceny doing  business  in  this  state  as  a  corporation  organ- 
ized under  the  laws  of  Nebraska,  it  was  not  material  that 
such  company  was  regularly  organized  or  had  complied 
with  the  laws  of  this  state  concerning  the  transaction  of 
its  business  ;  it  being  sufficient  to  warrant  a  conviction  if 
it  appeared  that  said  company  was  doing  business  in  this 
state  as  a  corporation .  It  is  argued  that  notwithstanding 
the  indictment  charged  that  the  money  alleged  to  have 
been  stolen  was  the  property  of  the  **  Pacific  Express  Com- 
pany, a  corporation  incorporated  under  the  laws  of  Ne- 
braska," the  state  was  permitted,  over  defendant's  objec- 
tion and  exception,  to  offer  in  evidence  what  purported  to 
be  articles  of  incorporation  of  a  company  under  the  name 
of  '*The  Pacific  Express  Company,"  and  that,  the  allega- 
tion of  ownership  being  material,  the  variance  in  the  cor- 
porate name  was  fatal.  An  examination  of  the  indictment 
shows  that  no  quotation  marks  are  used  in  stating  the 
name  of  the  corporation  from  which  the  money  is  alleged 
to  have  been  feloniously  taken.  The  articles  of  incorpo- 
ration offered  in  evidence  contain  the  following  recital : 
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"The  name  of  said  company  shall  be  'The  Pacific  Express 
Company,'  and  the  place  of  transacting  its  business  shall 
be  the  City  of  Omaha,  in  the  County  of  Douglas  and  State 
of  Nebraska.''  Defendant's  counsel,  in  support  of  the 
point  for  which  they  contend,  cite  the  case  of  McGary  v. 
People,  45  N.  Y.  153,  in  which  the  accused  was  tried  upon 
an  indictment  charging  him  with  setting  fire  to  and  burn- 
ing a  building  belonging  to  the  Phoenix  Mills  Company, 
a  corporation,  etc. ;  and,  evidence  having  been  admitted 
showing  that  the  name  of  the  corporation  was  "The  Phoe- 
nix Mills  of  Seneca  Falls,"  it  was  held,  in  reversing  a 
judgment  of  conviction,  that  the  misnomer  rendered  the 
variance  fatal,  notwithstanding  the  corporation  was  gen- 
erally known  by  the  name  stated  in  the  indictment.  The 
opinion  in  that  case  was  written  by  Allen,  J.,  in  which 
Church,  C.  J.,  and  Rapallo,  J.,  concurred.  Mr.  Justice 
Andrews  concurred  in  the  result  only,  and  on  another  , 
ground  for  reversal  stated  in  the  opinion,  while  Grover, 
Peckham,  and  Folgbr,  J  J.,  dissented.  It  will  thus  be 
seen  that  the  opinion  on  the  main  point,  not  having  been 
concurred  in  by  a  majority  of  the  court,  is  entitled  to  no 
more  consideration  than  the  argument  of  a  dissenting 
opinion.  The  variance  in  that  case  is  much  more  ap- 
parent than  in  the  case  at  bar,  wherein  the  failure  to  capi- 
talize the  first  letter  of  the  definite  article  which  is  made 
a  part  of  the  corporate  name  constitutes  the  only  vari- 
ance,— ^a  diflFerence  so  insignificant  that  the  defendant 
could  not  possibly  be  misled  thereby. 

10.  The  indictment  charges  that  the  Pacific  Express 
Company  is  a  corporation  incorporated  under  the  laws  of 
the  State  of  Nebraska,  etc.  Quwre:  Is  such  averment  so 
essential  to  the  description  of  the  corporation  as  to  re- 
quire proof  of  more  than  its  de  facto  existence,  thereby  . 
rendering  erroneous  the  court's  instruction  to  that  effect? 
In  McCamey  v.  People,  83  N.  Y.  408  (38  Am.  Rep.  456), 
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the  accused  was  charged  with  stealing  twelve  barrels  of 
whisky,  which  were  alleged  to  be  the  property  of  the 
''Farmers'  and  Mechanics'  National  Bank  of  BuflFalo, 
then  and  there  being  a  body  corporate  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of 
New  York."  At  the  trial  evidence  was  produced  which 
showed  the  due  organization  and  existence  of  the  corpo- 
ration under  the  laws  of  the  United  States,  by  the  name 
set  forth  in  the  indictment.  The  accused  having  been 
convicted,  it  was  held,  in  aflSrming  the  judgment,  that 
the  averment  of  incorporation  under  the  laws  of  New 
York  was  surplusage  that  need  not  be  proved.  Mr.  Chief 
Justice  FoLGER,  in  rendering  the  decision  of  the  court, 
says :  "The  averment  in  the  indictment  was  that  the 
property  stolen  was  owned  by  a  body  corporate.  It 
named  the  corporation  by  its  true  corporate  name.  It 
might  have  stopped  there ;  for  all  that  is  needed  in  an 
averment  of  ownership  in  a  corporation  is  to  state  the 
fact  of  ownership  in  a  corporate  body,  and  to  give  the 
name  of  the  corporate  owner  correctly."  In  Braithwaite 
V.  State,  28  Neb.  832  (45  N.  W.  247),  it  was  held  that, 
where  property  is  stolen  from  a  corporation,  it  is  un- 
necessary, on  the  trial  of  the  party  accused  thereof,  to  in- 
troduce the  articles  of  association  or  charter  of  the  corpo- 
ration. Mr.  Justice  Maxwell,  in  speaking  of  the  party 
from  which  the  property  was  stolen,  says:  "If  it  is  in 
fact  a  corporation,  and  as  such  was  lawfully  in  possession 
of  certain  property  which  has  been  stolen  from  it,  it  is 
sufficient  to  allege  in  the  indictment  or  information  its 
corporate  character,  and  on  the  trial  prove  that  it  is  a 
corporation  de  facto;  in  other  words,  it  is  sufficient  to 
prove  that  it  is  a  person  in  fact,  without  proving  how  it 
came  into  existence — the  material  inquiry  being,  was  the 
property  of  such  person  stolen  from  it  by  the  one  accused 
of  the  larceny  ?' '  To  the  same  effect,  see  People  v.  Schwartz^ 


Apr.  1900.]  State  v.  Savage.  213 

32Cal.l60;  Reed  y.  State,  15  Ohio,  217  ;  State  y.  Grant, 
104  N.  C.  908  (10  S.  E.  554) ;  People  v.  Davis,  21  Wend. 
309.  No  error  was  committed  in  giving  the  instruction 
of  which  the  defendant  complains. 

11.  It  is  contended  that  no  competent  evidence  was 
produced  tending  to  show  that  the  Pacific  Express  Com- 
pany was  even  a  de  facto  corporation,  and  that  the  court 
erred  in  failing  to  instruct  the  jury  to  the  effect  that,  be- 
fore they  could  find  the  defendant  guilty,  they  must  be 
satisfied  beyond  a  reasonable  doubt,  from  the  evidence 
introduced  at  the  trial,  that  the  Pacific  Express  Company 
was  a  corporation,  and  not  a  partnership  or  a  joint  stock 
company.  Judge  Thompson,  in  his  exhaustive  and  val- 
uable work  on  Corporations  (section  8207) ,  says  that  a 
corporation  de  facto  exists  when  there  are  *'(1)  a  charter 
or  statute  under  which  a  corporation  with  the  powers  as- 
sumed might  have  been  engaged  ;  (2)  a  bona  fide  attempt 
to  organize  a  corporation  under  such  charter  or  statute  ; 
(3)  an  actual  user  of  the  corporate  powers,  or  some  of 
them,  which  might  have  been  rightfully  used  by  such  an 
organization."  The  state  was  permitted  to  offer  in  evi- 
dence, over  defendant's  objection  and  exception.  Sections 
123  and  124  of  the  Compiled  Laws  of  Nebraska,  relating 
to  the  objects  and  powers  of  private  corporations,  incor- 
porated under  the  laws  of  that  state,  which  sections  were 
contained  in  a  bound  volume  having  the  following  in- 
scription on  the  title  page  :  "The  Compiled  Statutes  of 
the  State  of  Neb.,  1881  (4  ed.),  with  Amendments,  1882 
to  1889.  All  Laws  of  a  General  Nature  in  Force  Novem- 
ber 1,  1889.  Published  under  Authority  of  the  Legisla- 
ture, by  Guy  A.  Brown  and  Hiland  H.  Wheeler."  The 
volume  had  no  seal  or  imprint  of  a  seal,  and  contained 
no  evidence  of  authenticity,  except  the  following  certifi- 
cate : 
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**LiNcoLN,  Nebraska,  October  26,  1889. 
I,  Guy  A.  Brown,  appointed  by  the  Legislature  of  the 
State  of  Nebraska  to  compile  the  general  laws  of  said 
state,  do  hereby  certify  that  the  several  acts  and  resolu- 
tions contained  in  this  volume  are,  with  the  exception  of 
words  contained  in  (  ) ,  true  and  accurate  copies  of  the 
original  rolls  on  file  in  the  office  of  the  secretary  of  state 
of  said  state.  Guy  A.  Brown,  Compiler." 

The  state  was  also  permitted  to  oflFer  in  evidence,  over 
defendant's  objection  and  exception,  what  purported  to 
be  a  certified  copy  of  articles  of  incorporation  of  the  Pa- 
cific Express  Company,  under  the  hand  and  seal  of  G. 
S.  Haws,  Secretary  of  State  of  the  State  of  Nebraska, 
and  also  to  offer  testimony  tending  to  show  that  the  Pa- 
cific Express  Company  had  been  engaged  in  the  general 
express  business  in  the  State  of  Oregon  about  nine  years ; 
that  it  employed  clerks,  messengers,  and  route  and  ex- 
press agents,  and  maintained  express  offices  in  this  state  ; 
that  it  issued  receipts  for  money  deposited  with  it  for 
transportation  over  the  lines  on  which  it  operated,  several 
of  which  receipts  were  offered  in  evidence  ;  that  it  pro- 
mulgated rules,  and  sent  them  to  its  agents  for  their  guid- 
ance ;  that  it  had  a  president  and  secretary ;  and  that 
H.  Beckwith,  its  route  agent,  deposited  for  it  with  the 
State  Treasurer  of  the  State  of  Oregon  the  sum  of  $50,000 
in  United  States  bonds. 

Our  statute  provides,  in  effect,  that  books  printed  and 
published  under  the  authority  of  a  sister  state,  and  pur- 
porting to  contain  the  statutes  of  such  state,  are  admissi- 
ble in  this  state  as  evidence  of  such  law  :  Hill's  Ann. 
Laws,  §  725.  Sections  123  and  124  of  the  Compiled 
Statutes  of  Nebraska  were  therefore  admissible  in  evi- 
dence, as  were  also  the  articles  of  incorporation  of  the 
Pacific  Express  Company ;  but  whether  such  articles 
comply  with  the  requirements  of  said  sections  it  is  not 
necessary  to  determine,  for  an  examination  thereof  shows 
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a  bona  fide  attempt  in  that  direction,  and  this,  with  proof 
of  user  of  corporate  powers  by  the  Pacific  Express  Com- 
pany, establishes  its  de  facto  existence.  It  may  well  be 
questioned  whether  such  a  degree  of  proof  of  the  corpo- 
rate existence  of  the  Pacific  Express  Company  was  re- 
quired, even  under  the  very  formal  allegations  of  the 
indictment.  In  People  v.  Ah  Sam^  41  Cal.  645,  proof  of 
the  existence  of  a  corporation  known  as  the  Chartered 
Bank  of  India,  Australia,  and  China,  was  permitted  to 
be  offered  by  reputation  that  it  was  engaged  in  the  bank- 
ing business,  and  issued  bank  bills  which  passed  as  cur- 
rent in  certain  countries.  An  exception  to  such  mode  of 
proof  having  been  reserved,  Mr.  Justice  Temple,  speak- 
ing for  the  court  in  aflSrming  the  judgment,  says  :  **It 
would  be  equally  an  oflFense  whether  the  company  be 
actually  incorporated  or  not,  so  it  is  acting  as  a  corpora- 
tion, and  issues  bank  bills  which  are  current.  So,  too, 
as  a  matter  of  identity,  we  think  the  description  is  satis- 
fied by  proof  that  the  company  is  known  as  a  corporate 
company,  and  is  acting  as  such,  and  as  such  issues  bills 
which  come  within  the  statute.  The  case  is  widely  dif- 
ferent where  a  suit  is  pending  in  which  the  legal  exist- 
ence of  the  corporation  may  be  made  an  issue." 

12.  It  is  contended  that  the  court  erred  in  charging 
the  jury  in  its  fifth  and  seventh  instructions,  relative  to 
the  measure  of  testimony  necessary  to  corroborate  the  tes- 
timony of  an  accomplice,  and  in  failing  to  give  certain  in- 
structions requested  by  the  defendant  upon  that  subject. 
While  the  instructions  complained  of  may  not  have  been 
as  ample  as  the  law  required,  the  court  in  other  parts  of 
its  charge  gave,  in  substance,  Sections  845,  1371,  Hill's 
Ann.  Laws,  as  far  as  applicable,  and  no  error  was  com- 
mitted in  this  respect :  State  v.  Anderson^  10  Or.  448 ; 
StaU  V.  Hansen,  25  Or.  391  (35  Pac.  976,  36  Pac.  296) ; 
State.  V.  Bartmess,  33  Or.  110  (54  Pac.  167). 
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13.  The  co-defendant,  Frank  Klein,  having  entered  a 
plea  of  guilty  to  the  joint  indictment,  it  is  contended  that 
he  was  not  a  competent  witness  for  the  state,  and  that  the 
court  erred  in  permitting  him  to  testify  against  the  de- 
fendant at  the  trial  herein.  In  State  v.  Magone,  32  Or. 
206  (51  Pac.  452) ,  it  was  held  tliat  one  who  was  jointly 
indicted  with  a  defendant  on  trial,  but  who  has  entered  a 
plea  of  guilty,  is  a  competent  witness  for  the  state.  No 
error  was  committed  in  this  respect. 

14.  It  is  contended  that  the  verdict  hereinbefore  set 
out  is  special,  and  was  based  upon  the  assumed  commis- 
sion of  a  crime  not  charged  in  the  indictment,  and  that 
the  court  erred  in  refusing  to  arrest  the  judgment  on  the 
ground  that  it  was  unsupported  by  the  verdict.  A  gen- 
eral verdict  upon  a  plea  of  not  guilty  is  either  '*Guilty" 
or  ''Not  Guilty  :"  Hill's  Ann.  Laws,  §.  1378.  A  special 
verdict  is  one  by  which  the  jury  finds  the  facts  only,  leav- 
ing the  judgment  to  the  court.  It  must  present  the  con- 
clusions of  fact,  as  established  by  the  evidence,  and  not 
the  evidence  to  prove  them  ;  and  these  conclusions  of  fact 
must  be  so  presented  as  that  nothing  remains  to  the  court 
but  to  draw  conclusions  of  law  upon  them  :  Hill's  Ann. 
Laws,  §  1379.  What  has  been  said  upon  the  subject  of 
simple  larceny  being  necessarily  included  in  the  aggra- 
vated offense  of  larceny  in  a  building  need  not  be  here  re- 
peated. Tlie  verdict,  although  special,  complies  with  all 
the  requirements  of  Section  1379,  Hill's  Ann.  Laws,  and 
the  court  was  enabled  to  draw  the  conclusions  of  law  there- 
from. No  error  prejudicial  to  the  defendant  having  been 
committed  by  the  trial  court,  it  follows  that  the  judgment 
is  affirmed.  Affirmed. 
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Decided  18  August,  1900. 

On  Petition  for  Rehearing. 

[02  Pao.  1128.] 

Mr.  Justice  Moore  delivered  the  opinion. 

15.  In  reviewing  the  decision  in  this  cause  upon  de- 
fendant's petition  for  rehearing,  we  find  that  in  referring 
to  the  testimony  of  Samuel  Simmons,  the  opinion  im- 
properly states  that  **This  witness,  on  his  direct  exami- 
nation for  the  state,  made  no  statement  tending  to  show 
by  whose  authority  he  went  to  the  premises  of  Samuel 
Klein  to  search  for  the  money."  The  bill  of  exceptions 
show  that  "Pending  the  examination  of  witnesses  in  said 
case  one  Samuel  Simmons  was  called  on  behalf  of  the 
state  and  testified,  among  other  things,  in  his  dii'ect  ex- 
amination, that  he  found  $4,800  of  the  money  alleged  to 
have  been  stolen  in  the  yard  of  Mr.  Samuel  Klein,  father 
of  the  defendant  Frank  Klein.  (This  defendant  Frank 
Klein  claimed  to  have  turned  state's  evidence  and  was  a 
witness  against  the  defendant  Otis  Savage  on  this  trial) ; ' 
that  he  searched  for  and  found  the  money  in  pursuance 
of  directions  and  information  given  him  by  said  Frank 
Klein."  This  statement  was  inadvertently  overlooked 
when  the  opinion  was  written,  the  writer  being  misled 
by  what  purported  to  be  a  copy  of  the  witness'  testimony 
given  on  his  direct  examination,  in  which  he  made  no 
statement  whatever  tending  to  show  by  whose  direction 
he  went  to  the  premises  of  Samuel  Klein  to  search  for 
the  money. 

The  court  having  refused  to  permit  Simmons  to  answer 
the  questions  propounded  to  him  on  his  cross-examina- 
tion, defendant's  counsel  called  him  as  their  witness  and 
on  his  direct  examination  secured  the  information  which 
they  sought ;  and  this  presents  the  question  whether, 
if  it  be  assumed  that  an  error  was  committed  in  the 
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first  instance,  it  was  not  cured  in  the  manner  indicated. 
Judge  Thompson,  in  his  work  on  Trials  (section  707),  in 
commenting  upon  this  subject,  says:  '*An  error  of  the 
court  in  excluding  the  evidence  of  a  witness  does  not  in- 
jure a  party,  if  the  witness  is  afterwards  permitted  to 
testify  fully  in  respect  of  the  matter  excluded. ' '  In  State  v. 
Biggerstaff,  17  Mont.  510  (43  Pac.  709),  it  was  held  that 
where  a  witness  when  called  by  the  state  gives  evidence 
which  was  excluded  when  called  by  the  defense,  there  is 
no  error  of  which  the  defendant  can  complain.  In  State 
V.  Coates,  61  Pac.  (Wash.)  726,  it  was  held  that  where  a 
defendant  in  a  prosecution  for  burglary  was  erroneously 
denied  the  privilege  of  cross-examining  the  state's  wit- 
ness, who  was  an  accomplice,  as  to  what  he  did  with 
stolen  money,  and  as  to  his  connection  with  burglaries, 
the  fact  that  he  was  thereafter  permitted  to  go  into  the 
matter  fully  rendered  the  error  harmless. 

We  think  that  defendant's  counsel,  by  making  Simmons 
their  witness  and  proving  by  him  on  his  direct  examina- 
tion the  fact  which  they  were  prevented  from  showing  on 
his  cross-examination,  thereby  waived  the  error  of  which 
they  now  complain,  and  hence  the  petition  for  a  rehearing 
is  overruled.  Rehearing  Denied. 

Argaed  9  Janaary ;  decided  27  February,  1899. 
SIEVERS  V.  BROWN. 

[56  Pac.  170.] 

Vendor  and  Purchaser— Rescission  While  Retaining  Possession.— The 
vendee  in  an  executory  contract  for  the  sale  of  land  cannot  re8cind  such  con- 
tract and  sue  to  recover  the  money  already  paid  under  such  contract  while 
retaining  possession  of  the  property— before  rescinding  he  must  return  the 
possession :    Vaughn  v.  Smithy  S4  Or.  54,  applied. 

From  Marion  :    Geo.  H.  Burnett,  Judge. 

Action  by  Henry  H.  Sievers  to  recover  certain  monies 
from  Samuel  B.  Brown,  in  which  he  was  unsuccessful, 
and  appeals.  Affirmed. 
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For  appellant  there  was  a  brief  over  the  name  of  Mitch- 
ell, Tanner  &  Mitchell,  with  an  oral  argument  by  Mr. 
Albert  H,  Tanner, 

For  respondent  there  was  a  brief  over  the  name  of 
Holmes  &  Kellogg,  with  an  oral  argument  by  Mr.  William. 
H.  Holrnes. 

Mr.  Justice  Moore  delivered  the  opinion. 

This  is  an  action  to  recover  money  paid  on  a  contract 
for  the  purchase  of  land.  Plaintiff  alleges,  in  substance, 
that  on  September  8,  1892,  he  paid  defendant  the  sum  of 
$600,  and  agreed  to  pay  him  the  further  sum  of  $2,600  on 
or  before  eight  years  from  that  date,  in  annual  install- 
ments of  $325,  in  consideration  of  which  the  latter  exe- 
cuted to  him  a  bond  for  a  deed,  whereby  he  covenanted 
to  convey  certain  real  property  in  Marion  County,  by  a 
good  and  sufficient  deed,  free  from  all  incumbrances  ;  and 
that  by  defendant's  license  he  entered  into  possession  of 
said  premises,  which  he  retained  until  July  31, 1894,  when 
he  was  evicted  therefrom  by  defendant ;  that,  at  the  time 
the  bond  was  executed,  defendant  was  not  the  owner  in 
fee  of  said  premises,  nor  has  he  since  acquired  such  an 
estate  therein ;  that  on  September  8,  1893,  plaintiff  re- 
scinded the  contract,  and  demanded  of  defendant  the  re- 
turn of  the  money  so  paid  thereon,  but  the  latter  refused 
to  comply  therewith,  wherefore  plaintiff  prayed  judgment 
for  the  sum  of  $600  and  interest.  The  defendant,  having 
denied  the  material  allegations  of  the  complaint,  averred 
that  in  a  suit  in  the  Circuit  Court  of  Marion  County  against 
Samuel  I.  Dodge  and  others  he  obtained,  on  February  14, 
1894,  a  decree  perfecting  his  title  to  said  land  ;  that  there- 
after, plaintiff  being  in  default  in  the  payment  of  an  in- 
stallment due  under  the  contract,  he  instituted  a  suit 
against  him  in  said  court,  and  obtained  a  decree  foreclos- 
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ing  said  bond  ;  and,  an  order  of  sale  being  issued  thereon, 
the  sheriff  of  said  county,  obeying  the  command  thereof, 
sold  said  premises  to  defendant  for  the  sum  of  $3,085.85, 
in  pursuance  of  which  he  obtained  possession  of  said  land, 
which  constitutes  the  eviction  complained  of.  The  reply 
having  put  in  issue  the  allegations  of  new  matter  con- 
tained in  the  answer,  a  trial  was  had,  at  which  plaintiff 
introduced  evidence  tending  to  show  that  on  September 
3, 1893,  when  defendant  demanded  of  him  the  installment 
then  due  under  the  contract,  the  patent  from  the  United 
States  for  said  land  had  not  been  recorded  ;  that  the  prem- 
ises were  not  properly  described  in  said  bond,  or  in  the 
deeds  to  defendant  from  his  immediate  grantors,  and  that 
for  these  reasons  he  refused  to  pay  the  amount  due,  and 
demanded  of  defendant  a  repayment  of  the  money  which 
he  had  received,  offering  upon  the  return  thereof  to  vacate 
the  premises,  and  surrender  his  rights  under  the  contract, 
but  defendant  ref  Used  to  pay  any  part  thereof ;  that  in  * 
March,  1894,  defendant  tendered  to  him  what  purported 
to  be  a  warranty  deed,  containing  the  same  description  as 
given  in  the  bond,  and  demanded  payment  of  the  balance 
due,  but  refused  to  permit  him  to  take  the  deed  to  his  at- 
torneys for  inspection,  whereupon  he  declined  to  accept 
the  same,  and  again  demanded  payment  of  said  sum  of 
$600,  but  the  defendant  again  refused  to  comply  there- 
with, and  evicted  him  from  the  land.  The  plaintiff  hav- 
ing rested,  the  court,  upon  defendant's  motion  therefor, 
gave  judgment  of  nonsuit,  and  plaintiff  appeals. 

The  question  presented  for  consideration  by  this  appeal 
is  whether  a  vendee,  under  an  executory  agreement  to 
purchase  real  property,  can  rescind  the  contract  on  ac- 
count of  an  alleged  failure  of  title,  and  maintain  an  action 
at  law  for  the  money  paid  on  account  of  the  purchase, 
while  retaining  possession  of  the  premises.  It  is  argued 
that  plaintiff's  notice  to  defendant  of  the  defect  in  the 
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title,  and  his  demand  for  a  return  of  the  money  paid  on 
account  of  the  purchase  thereof,  were  equivalent  to  a  re- 
scission of  the  contract,  and,  this  being  so,  plaintiff  was 
entitled  to  retain  possession  of  the  land  until  the  money 
was  returned.  The  rule  is  well  settled  that  a  party  can- 
not rescind  a  contract  by  his  own  will,  and  at  the  same 
time  keep  possession  of  the  whole  or  a  part  of  the  con- 
sideration received  under  it ;  and  hence,  before  one  party 
can  rescind  a  contract,  he  must  place  the  other  in  statu 
quo :  Knott  v.  Stephens,  5  Or.  235 ;  Frink  v.  Thomas,  20 
Or.  265(11  L.  R.  A.  239,  25  Pac.  717);  Crossen  v.  Murphy, 
31  Or.  114  (49  Pac.  858) ;  Scott  v.  Walton,  32  Or.  460  (52 
Pac.  180);  Vaughn  v.  Smith,  34  Or.  64  (55  Pac.  99); 
Doughten  v.  Camden  B.  &.  L.  Assoc.  41  N.  J.  Eq.  556  (7 
Atl.  479);  HuntY.  Silk,  5  East,  449.  In  Wright  v.  Wright, 
1  Pa.  Dist.  R.  204,  the  plaintiff,  having  agreed  to  purchase 
from  the  defendant  a  tract  of  land,  paid  a  part  of  the 
purchase  price,  and  entered  into  possession  of  the  prem- 
ises ;  but,  having  discovered  that  defendant  was  unable 
to  convey  a  good  title,  he  obtained  an  outstanding  title, 
and  thereupon  commenced  an  action  to  recover  the  money 
paid  under  the  contract ;  and  it  was  held  that,  not  hav- 
ing surrendered  possession  of  the  premises  to  defendant, 
he  could  not  maintain  the  action.  In  Gates  v.  McLean, 
70  Cal.  42  (11  Pac.  489),  it  is  held  that,  if  the  vendee  takes 
possession  of  real  property  under  an  agreement  to  pur- 
chase the  same,  and  thereafter  discovers  that  the  vend- 
or's title  is  bad,  if  he  would  escape  liability,  he  may, 
upon  rescinding  the  contract,  and  restoring  possession, 
recover  the  purchase  money  advanced,  and  interest  there- 
on, together  with  the  value  of  his  improvements,  deduct- 
ing therefrom  such  sum  as  the  use  of  the  premises  may 
be  reasonably  worth.  In  Redfeld  v.  Woodfolk,  63  U.  S.  (22 
How.)  318,  Mr.  Justice  Campbell,  in  discussing  the  ques- 
tion under  consideration,  says  :    "We  have  met  with  no 
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case  in  which  a  vendee  in  possession  under  a  contract  of 
purchase  or  a  deed  with  covenants  has  been  permitted  to 
reclaim  the  purchase  money  already  paid,  to  be  held  as 
security  for  the  completion  or  protection  of  his  title."  A 
purchaser  of  real  property  under  an  executory  agreement, 
by  entering  into  possession  of  the  premises  intended  to 
be  conveyed,  is  generally  held  by  that  act  to  have  waived 
all  objections  to  the  vendor's  title  (1  Sugd.  Vend.  [Am. 
Notes]  517),  and,  to  overcome  this  presumption,  before 
the  vendee  can  elect  to  rescind  the  contract  he  is  bound 
to  give  up  the  possession  of  the  property  which  he  holds 
under  the  agreement  (1  Sugd.  Vend.  [Am.  Notes]  523; 
Moore  v.  Smedbtirgh,  8  Paige,  600 ;  Bank  of  Columbia  v. 
Hagner,  26  U.  S.  (1  Pet.)  455  ;  Taft  v.  Kessel,  16  Wis.  273  ; 
Baston  v.  Clifford,  68  111.  67,  18  Am.  Rep.  547;  Martin  v. 
Chambers,  84  111.  579  ;  Harvey  v.  Morris,  63  Mo.  475  ;  Mc- 
Indoe  V.  Morman,  26  Wis.  588,  7  Am.  Rep.  96  ;  Abbott  v. 
Draper,  4  Denio,  51) .  In  Nat,  Bank  of  Sturgis  v.  Levanseler, 
115  Mich.  372  (73  N.  W.  399) ,  it  is  held  that  a  purchaser 
of  land  cannot  rescind  the  contract  where  he  has  occupied 
the  premises,  defaulted  in  the  payment,  and  defended 
the  foreclosure  of  a  purchase-money  mortgage,  without 
making  any  offer  to  put  the  vendor  in  statu  quo.  In  the 
case  at  bar,  plaintiff  never  having  surrendered  possession 
of  the  premises,  the  contract  was  not  rescinded,  in  view 
of  which  the  judgment  is  aflBrmed.  Affirmed. 

Decldedao  July,  leOO. 

STATE  V.  O'DONNEIili. 

I  36    222I  [61  Pac-  892.] 

I  45    352I 

36   222i  Larceny— Evidence  of  Another  Similar  Crime.— In  a  prosecution  for  lar- 

f46      42  ceny  it  is  pre;Judicial  error  to  admit  evidence  that  defendant  had  other  stolen 

*J   11*1  property  in  his  possession,  it  not  appearing  that  such  other  larceny  was  a  part 

of  the  transaction  for  which  defendant  was  on  trial,  or  was  connected  with  It 

in  respect  to  cither  time  or  locality :  SUUe  v.  Roberts^  15  Or.  187,  distinguished. 

From  Umatilla :    Stephen  A.  Lowell,  Judge. 
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Thos.  O'Donnell  was  dissatisfied  with  a  sentence  for 
cattle  stealing,  and  appealed.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Carter 
&  Haley  and  Bailer  ay  &  Hailey,  with  an  oral  argument  by 
Messrs.  Thos.  O.  Hailey  and  John  J.  Balleray. 

For  the  state  there  was  an  oral  argument  by  Mr.  D. 
R.  N.  Blackburn^  Attorney-General. 

Mr.  Justice  Moore  delivered  the  opinion. 

The  defendant  Thomas  O'Donnell  was  jointly  indicted 
with  James  Roach  for  the  alleged  larceny  of  a  cow  and  a 
calf,  the  property  of  one  Allen  Rhodes,  of  the  value  of 
$30  and  $12,  respectively,  committed  in  Umatilla  County, 
Oregon,  October  25,  1898  ;  and,  having  been  separately 
tried,  he  was  found  guilty  thereof,  and  from  the  judg- 
ment which  followed  he  appeals. 

The  testimony  introduced  at  the  trial  tended  to  show 
that  Rhodes  owned  a  black  muley  cow  and  her  black 
muley  bull  calf,  which  were  missed  about  October  20, 
1898,  and  three  or  four  weeks  thereafter  the  cow  was 
found  about  fifteen  miles  from  his  place,  in  the  defendant 
Roach's  inclosed  stubble  field,  and  the  calf's  hide  near 
Pendleton,  at  the  slaughter  house  of  Swartz  &  Greulich, 
to  whom  Roach  sold  the  calf,  with  three  others,  which 
he  purchased,  with  said  cow  and  other  cattle,  from  the 
defendant  O'Donnell.  The  state  called  one  A.  D.  Rhon- 
imus,  who,  over  the  defendant's  objection  and  excep- 
tion, was  permitted  to  testify  that,  having  visited  said 
slaughter  house,  he  found  a  red  hide,  which  he  recog- 
nized as  having  been  taken  from  a  calf  which  he  had 
missed,  and  which  was  included  in  the  sale  so  made  by 
Rhodes  to  Swartz  &  Greulich,  and  that  he  had  never  sold 
the  calf,  or  authorized  any  one  to  take,  kill,  or  flay  it. 
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It  is  contended  that,  the  defendant  having  been  charged 
with  the  larceny  of  a  cow  and  a  calf,  the  property  of 
Rhodes,  the  court  erred  in  admitting  testimony  tending 
to  show  the  commission  of  an  independent  crime.  "The 
general  rule,"  says  Mr.  Justice  Bean,  in  State  v.  Baker ^ 
23  Or.  441  (32  Pac.  161),  "is  unquestioned  that  evidence 
of  a  distinct  crime  unconnected  with  that  laid  in  the  in- 
dictment cannot  be  given  in  evidence  against  the  pris- 
oner. Such  evidence  tends  to  mislead  the  jury,  creates 
a  prejudice  against  the  prisoner,  and  requires  him  to 
answer  a  charge  for  tlie  defense  of  which  he  is  not  sup- 
posed to  have  made  preparation."  The  rule  is  well 
settled  that  evidence  of  the  prisoner's  participation  in  the 
commission  of  crimes  wholly  unconnected  with  that  for 
which  he  is  put  upon  trial  is  inadmissible  :  Greenleaf ,  Ev. 
§52;  Dtmnv.Sfa^e,  2  Ark.  229  (35  Am.  Dec.  54);  Rosen- 
weig  V.  People,  63  Barb.  634 ;  Bonsall  v.  State,  36  Ind.  460  ; 
Colema7i  v.  People,  55  N.  Y.  81 ;  People  v.  Gibbs,  93  N.  Y. 
470  ;    Barton  v.  Sfa/^,  18  Ohio,  221  (98  Am.  Dec.  118). 

The  rule  that  evidence  of  crimes  other  than  that  charged 
in  tlie  indictment  is  inadmissible  is  subject  to  a  few  excep- 
tions, speaking  of  which  Mr.  Underbill,  in  his  valuable 
work  on  Criminal  Evidence  (section  87),  says:  "These  ex- 
ceptions are  carefully  limited  and  guarded  by  the  courts, 
and  their  number  should  not  be  increased."  The  author 
gives  five  exceptions  to  such  rule,  which  may  be  summa- 
rized as  follows:  (1)  If  several  similar  criminal  acts  are  so 
connected  by  the  prisoner,  with  respect  to  time  and  local- 
ity, that  they  form  an  inseparable  transaction,  and  a  com- 
plete account  of  the  oflFense  charged  in  the  indictment 
cannot  be  given  without  detailing  the  particulars  of  such 
other  acts,  evidence  of  any  or  all  of  the  component  parts 
thereof  is  admissible  to  prove  the  whole  general  plan:  State 
V.  Roberts,  15  Or.  187  (13  Pac.  896);  Phillips  v.  People,  57 
Barb.  353  ;    Hiekam  v.  People,  137  111.  75  (27  N.  E.  88); 
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Turner  v.  Slate,  102  Ind.  425  (1  N.  E.  869);  Commonwealth 
V.  Robinson,  146  Mass.  571  (16  N.  E.  452);  People  v.  Foley, 
64  Mich.  148  (31  N.  W.  94);  State  v.  Williamson,  106  Mo. 
162  (17  S.  W.  172);  State  v.  Perry.  136  Mo.  126  (37  S.  W. 
804);  Brown  Y,  Commonwealth,  76  Fsi,  St.  319.  Mr.  Justice 
Agnbw,  in  Shaffner  y. Commonwealth,  72  Pa.  St.  60(13  Am. 
Rep.  649),  in  coramenting  upon  this  exception,  says:  *'To 
make  one  criminal  act  evidence  of  another,  a  connection 
between  them  must  have  existed  in  the  mind  of  the  actor, 
linking  them  together  for  some  purpose  he  intended  to  ac- 
complish." (2)  When  the  commission  of  the  act  charged 
in  the  indictment  is  practically  admitted  by  the  prisoner, 
who  seeks  to  avoid  criminal  responsibility  therefor  by  re- 
lying upon  the  lack  of  intent  or  want  of  guilty  knowledge, 
evidence  of  the  commission  by  him  of  similar  independent 
oflfenses  before  or  after  that  upon  which  he  is  being  tried, 
and  having  no  apparent  connection  therewith,  is  admissi- 
ble to  prove  such  intent  or  knowledge,  which  has  become 
the  material  issue  for  trial :  Yarborough  v.  State,  41  Ala. 
405  ;  People  v.  Sanders,  114  Gal.  216  (46  Pac.  153);  Lang- 
ford  V.  State,  33  Fla.  233(14  South.  815);  Stafford  v.  State, 
55  Ga.  591 ;  Anso^  v.  People,  148  111.  494  (35  N.  E.  145); 
Commonwealth  v.  Bradford,  126  Mass.  42  ;  People  v.  Henss- 
ler,  48  Mich.  49  (11  N.  W.  804);  Lindsey  v.  State,  38  Ohio 
St.  507  ;  Goersen  v.  Commonwealth,  99  Pa.  St.  388  ;  State 
V.  Habib,  18  R.  I.  558  (30  Atl.  462);  Zoldoske  v.  State,  82 
Wis.  580  (52  N.  W.  778).  Mr.  Justice  Rapallo,  in  People 
V.  Corbin,  56  N.  Y.  563  (15  Am.  Rep.  427),  speaking  of 
this  exception,  says  :  "The  cases  in  which  offenses  other 
than  those  charged  in  the  indictment  may  be  proved,  for 
the  purpose  of  showing  guilty  knowledge  or  intent,  are 
very  few."  (3)  If  the  facts  and  circumstances  tend  to 
show  that  the  prisoner  committed  an  independent  dis- 
similar crime,  to  enable  him  to  perpetrate  or  to  conceal 

86  Ok.— 15. 
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an  oflFense,  such  evidence  is  admissible  against  hira  upon 
an  indictment  charging  the  auxiliary  crime,  when  the 
intent  to  perpetrate  or  conceal  such  offense  furnished  the 
motive  for  committing  the  crime  for  which  he  is  put  upon 
trial :  State  v.  Watkins,  9  Conn. *47  ;  Painter  v.  People,  147 
111.  444  (35  N.  E.  64);  People  v.  Harris,  136  N.  Y.  423  (33 
N.  E.  65);  Templeton  v.  People,  27  Mich.  501 ;  Pierson  v. 
People,  79  N.  Y.  424  (35  Am.  Rep.  524);  Commonwealth 
V.  Ferrigan,  44  Pa.  St.  386  ;  People  v.  Stotit,  4  Parker,  Cr, 
R.  71 ;  Crass  v.  State,  31  Tex.  Cr.  R.  312  (20  S.  W.  579); 
Moore  v.  United  States,  150  U.  S.  57  (14  Sup.  Ct.  26,  37  L. 
Ed. 996).  (4)  When  a  crime  has  been  committed  by  the 
use  of  a  novel  means  or  in  a  particular  manner,  evidence 
of  the  defendant's  commission  of  similar  offenses  by  the 
use  of  such  means  or  in  such  manner  is  admissible  against 
him,  as  tending  to  prove  the  identity  of  persons  from  tlie 
similarity  of  such  means,  or  the  peculiarity  of  the  manner 
adopted  by  him  :  Frazier  v.  State,  135  Ind.  38  (34  N.  E. 
817);  Commonwealth  v.  Choate,  105  Mass.  451 ;  Brown  v. 
State,  26  Ohio  St.  176.  (5)  When  a  prisoner  is  charged 
with  any  form  of  illicit  sexual  intercourse,  evidence  of 
the  commission  of  similar  crimes  by  the  same  parties  is 
admissible  to  prove  an  inclination  to  commit  the  act  for 
which  the  accused  is  put  upon  his  trial :  Bishop,  Stat.  Cr .  § 
679  ;  State  v.  Scott,  28  Or.  331  (42  Pac.  1);  McLeod  v.  State, 
35  Ala.  395  ;  People  v.  Patterson,  102  Cal.  239(36  Pac.  436); 
Lefforge  v.  State,  129  Ind.  551  (29  N.  E.  34);  .^^a^^  v.  Wil- 
liams, 76  Me.  480  ;  Commonwealth  v.  Nichols,  114  Mass. 
285  (19  Am.  Rep.  346);  People  v.  Skutt,  96  Mich.  449  (56 
N.  W.  11);  State  v.  Marvin,  35  N.  H.  22  :  State  v.  Pipjnn, 
88  N.  C.  646  ;  Commonwealth  v.  Bell,  166  Pa.  St.  405  (31 
Atl.  123). 

An  examination  of  these  deviations  from  the  general 
rule  will  show  that  the  testimony  objected  to  herein,  if 
allowable,  falls  within  the  first  exception  hereinbefore 
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noted.  That  the  taking  of  the  two  calves,  if  it  be  assumed 
that  the  same  person  was  guilty  thereof,  constituted  simi- 
lar criminal  acts,  must  be  admitted,  but  the  testimony 
fails  to  show  that  they  were  taken  at  or  near  the  same 
time,  or  from  the. same  locality  ;  for  Rhonimus  testified 
that  he  had  not  seen  the  calf  which  he  lost  for  about  four 
weeks  prior  to  the  time  he  missed  it,  and  that  the  dis- 
tance from  Rhodes'  place  to  that  from  which  his  calf  was 
taken  is  about  six  or  seven  miles.  In  Hall  y.  People,  6 
Parker,  Cr.  R.  671,  the  accused  was  tried  upon  an  indict- 
ment charging  him  with  burglariously  entering  in  the 
night  time  the  barn  of  one  John  Gaston,  and  feloniously 
taking  therefrom  a  set  of  harness,  a  lap  robe,  net,  blanket, 
whip,  and  umbrella,  which  property,  the  evidence  showed, 
was  found  in  his  possession.  The  prosecution  was  per- 
mitted to  prove,  over  objection  and  exception,  that  other 
property  stolen  from  one  Peter  P.  Shoonmaker  two  or 
three  weeks  prior  to  the  burglary  was  found  in  the  pris- 
oner's possession,  and  it  was  held  that  the  court  erred  in 
admitting  such  testimony.  In  Gilbraith  v.  State,  41  Tex. 
567,  the  plaintiff  in  error  was  tried  upon  an  indictment 
charging  him  with  the  larceny  of  a  blue  dun  bull,  the 
property  of  one  W.  J.  Myers  ;  and  at  the  trial  a  butcher 
testified  that  he  purchased  from  the  prisoner  the  hide 
taken  from  said  animal,  and  also,  over  the  objection  and 
exception  of  the  accused,  stated  that  at  the  same  time  he 
purchased  from  the  latter  the  hide  of  a  red  steer  which 
was  identified  as  the  property  of  one  Jack  Russell,  and 
it  was  held  that  the  court  erred  in  admitting  the  testi- 
mony so  objected  to.  In  Ivey  v.  State,  43  Tex.  425,  it  was 
held  that  on  a  trial  for  the  theft  of  cattle  the  state  cannot 
prove  the  possession  by  the  accused  of  stolen  cattle  other 
than  those  described  in  the  indictment,  unless  it  be  shown 
that  they  were  taken  at  the  same  time  and  by  the  same 
persons.     In  Beach  v.  State,  (Tex.  App.)  11  S.  W.  832, 
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the  prisoner  having  been  indicted  for  the  larceny  of  cattle, 
it  was  held  that  the  court  erred  in  admitting  evidence  of 
the  defendant's  theft  of  a  yearling  which  was  not  shown 
to  have  been  committed  at  the  same  time  and  place  as 
that  charged  in  the  indictment.  To  the  same  effect,  see 
Welhousen  v.  State,  30  Tex.  App.  623  (18  S.  W.  300); 
Schwen  v.  State,  37  Tex.  Cr.  R.  368  (35  S.  W.  172). 

In  the  case  at  bar,  the  testimony  not  having  disclosed 
that  Rhonimus'  calf  was  taken  at  the  same  time  or  from 
the  same  locality  as  the  calf  described  in  the  indictment, 
and  it  having  been  possible  to  give  a  complete  account  of 
the  latter  crime  without  referring  to  other  calves  that 
may  have  been  stolen,  the  court  erred  in  admitting  the 
testimony  so  objected  to.  Other  alleged  errors  are  as- 
signed, but,  believing  that  they  are  not  likely  to  be  re- 
peated at  a  second  trial,  they  will  not  be  further  noticed. 
The  judgment  is  reversed,  and  a  new  trial  ordered. 

Reversed. 


Ai^gued  2  November;  decided  i  December,  1899. 
WARNER  STOCK  COMPANY  r.  CAIiDERWOOD. 

[59  Pac.  US.] 

1.  Public  Lands— Second  Survey  as  Notice— Estoppel.— The  United  States, 

while  it  continues  In  the  ownership  of  lands  which  by  public  survey  appeared 
to  abut  on  non-navigable  waters,  has  the  right  to  readjust  the  mai^nal  sur- 
vey, and  reserv'e  uplands  that  appear  between  the  actual  margin  of  the  water 
and  the  meander  line  as  originally  run,  and  a  purchaser  therefrom  after  a 
second  survey,  which  reserved  upland  between  the  first  survey  and  the  mai^ 
gin  of  a  non-navigable  lake,  purchases  with  notice  thereof,  and  is  estoppcMl 
to  claim  beyond  the  boundary  shown  by  the  survey  under  which  he  pur- 
chased. 

2.  Swamp  Land— Effect  of  Patent.— The  Swamp  Land  Act  of  1850  as  amended 

March  12, 1800,  constitutes  a  grant  in  prcBsenti  of  all  lands  that  were  on  that 
date  swamp  and  overflowed,  but  the  grant  is  not  complete  until  the  lands 
have  been  Identified  and  patented.  The  patent  is  considered  the  final  ofilclal 
certificate  of  the  character  of  the  land,  and,  when  Issued,  relates  back  to 
March  12, 1860,  and  carries  title  as  ft'om  that  day,  so  that  a  purchaser  of  swamp 
or  overflowed  land  trom,  the  state  has  a  better  title  thereto  than  a  home- 
steader who  settled  thereon  after  1860. 

3.  Collateral  Attack  on  Government  Patent— Swamp  Land.— A  govern- 

ment patent  cannot  be  collaterally  attacked— so,  In  an  action  of  ^ectment  by 
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a  swamp  land  patentee  against  a  homesteader  of  the  same  property.  It  was 
not  error  to  reftise  to  allow  defendant  to  show  that  the  land  In  dispute  was 
not  swamp  but  was  really  beneath  the  waters  of  a  non-navigable  lake. 

From  Lake  :   W.  C.  Hale,  Judge. 

Action  by  the  Warner  Valley  Stock  Company  against 
J.  E.  Calderwood  to  recover  land.  From  a  judgment  in 
favor  of  plaintiflF,  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  E,  D. 
Sperry. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Charles  A.  Cogswell. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

This  controversy  arises  from  the  following  facts :  In 
1875  the  United  States  government  caused  a  survey  to  be 
made,  purporting  to  meander  the  margin  of  Lake  Warner, 
situated  in  the  southeastern  part  of  the  state.  By  that 
survey,  lots  1  and  2,  section  28,  township  37  south,  range 
25  east  of  the  Willamette  Meridian,  and  lots  1  and  2,  sec- 
tion 33  of  said  township,  which  the  defendant  claims  to 
own,  were  made  to  abut  upon  the  margin  of  said  lake. 
In  1887  a  second  governmental  survey  was  made,  pur- 
porting to  again  meander  the  said  margin,  which  did  not 
conform,  in  so  far  as  it  may  concern  this  dispute,  in  any 
particular  to  the  survey  of  1875,  but  was  run  much  nearer 
to  the  lake,  and  southwesterly  from  the  original  survey. 
The  lands  lying  between  the  two  lines  were  also  surveyed 
and  platted  at  the  same  time.  The  plaintiff  claims  to  be 
the  owner  of  certain  lands  located  upon  this  second  sur- 
vey, and  other  tracts  between  the  two  meander  lines,  and 
deraigns  title  from  the  United  States  through  purchase 
from  the  State  of  Oregon.  The  defendant  claims  by  pur- 
chase under  homestead  and  timber-culture  entries.     The 
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tracts  claimed  by  the  plaintiff  were  patented  to  the  state 
as  swamp  lands  March  26,  1890.  The  defendant  settled 
upon  said  lots  1  and  2,  section  28,  November  12,  1886, 
and  on  January  24, 1889,  entered  the  same  as  a  homestead, 
and  received  a  duplicate  receipt  therefor,  numbered  1,178. 
Subsequently  he  made  final  proof,  and,  on  September  27, 
1895,  received  his  final  receipt  (No.  608)  from  the  govern- 
ment. He  entered  lots  1  and  2,  section  33,  March  28, 
1889,  under  the  timber-culture  act,  and  received  a  dupli- 
cate receipt  from  the  government  therefor,  being  No. 
1,038.  At  the  trial,  plaintiff  offered  in  evidence  the  patont 
from  the  government  to  the  State  of  Oregon,  and  a  stipu- 
lation of  the  parties  to  the  effect  that  plaintiff  had  suc- 
ceeded to  all  the  interest  which  the  state  acquired  under 
said  patent.  There  was  also  offered  and  received  in  evi- 
dence a  plat  showing  the  relative  location  of  the  respective 
surveys  of  1875  and  1887,  and  the  legal  and  fractional  sub- 
divisions of  land  abutting  upon  such  surveys.  Ah  attempt 
by  defendant  to  show,  by  evidence  aliunde,  that  the  mar- 
gin of  the  lake  still  extended  to  the  survey  of  1875,  and 
that  the  land  claimed  by  plaintiff  was  covered  by  the 
waters  of  the  lake,  and  was  therefore  not  swamp  land, 
was  denied  by  the  court  below,  and  its  action  in  this  re- 
gard is  assigned  as  error.  The  defendant  contends  that, 
his  purchase  from  the  government  having  been  made  with 
reference  to  the  survey  of  1875,  which  purported  to  me- 
ander the  margin  of  Lake  Warner,  he  took  to  the  center 
of  the  lake,  it  being  a  non-navigable  body  of  water,  not- 
withstanding the  margin  may  not  have  been  exactly  me- 
andered by  the  survey,  and  that  the  government  was  es- 
topped by  the  survey  to  dispose  of  the  upland  between  the 
survey  and  the  actual  margin  of  the  lake.  Under  this 
contention,  it  is  claimed  that  defendant's  lands  extend  to 
the  actual  margin  of  Lake  Warner,  and  therefore  that  he 
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is  entitled  to  the  lands  claimed  by  plaintiff,  lying  between 
the  lots  of  defendant,  as  designated  upon  the  plats  of  1875 
and  the  survey  of  1887. 

1.  As  it  regards  the  timber-culture  entry,  we  have  only 
to  say  that  the  contention  is  wholly  without  merit,  as  the 
second  survey  was  made  prior  to  the  date  of  entry,  and 
the  entryman  must  be  deemed  to  have  taken  with  knowl- 
edge that  the  government  had  reserved  the  upland  lying 
between  the  first  survey  and  the  margin  of  the  lake,  and 
he  is  therefore  estopped  to  claim  beyond  the  boundary 
of  the  survey  under  which  he  purchased.  In  ^ch  a  case 
it  cannot  be  claimed  that  he  purchased  with  a  view  of  ac- 
quiring riparian  rights,  as  the  government  plats  did  not 
represent  the  lots  as  extending  to  the  water's  edge,  and 
the  purchase  must  be  deemed  to  have  been  made  with 
reference  to  the  public  surveys  and  plats  as  they  existed 
at  that  time.  Where  the  general  government  continues 
in  ownership  of  lands  which  by  the  public  surveys  appear 
to  abut  upon  non-navigable  waters,  it  must  be  conceded 
that  it  has  the  right  aiid  authority  to  resurvey  and  readjust 
the  marginal  survey  and  reserve  to  itself  any  uplands  that 
may  subsequently  appear  between  the  survey  and  the  ac- 
tual margin  of  the  water  supposed  to  have  been  mean- 
dered in  the  first  instance  :  Cragin  v.  Powell^  128  U.S. 
691  (9  Sup.  Ct.  203). 

2.  In  so  far  as  it  relates  to  the  homestead  entry,  a  dif- 
ferent question  arises.  The  defendant  claims  that  inas- 
much as  the  swamp  land  was  not  patented  to  the  state 
until  March  25,  1890,  he  acquired  a  prior  and  superior 
right,  by  virtue  of  his  settlement,  in  contemplation  of 
his  homestead  entry  on  November  12,  1886,  which  ante- 
dated the  second  survey.  Swamp  lands  were  granted  to 
the  state  by  virtue  of  the  act  of  congress  of  September 
28,  1850,  as  supplemented  by  the  act  of  March  12,  1860, 
extending  its  provisions  to  all  the  states  of  the  Union. 
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These  acts  have  been  held  to  constitute  a  grant  in  prse- 
sentij  and  that,  when  the  swampy  character  of  the  land 
has  been  identified  and  established,  the  grant  carries  the 
title  to  the  state  as  of  the  date  of  the  act.  Mr.  Justice 
Field,  in  Wright  v.  Roseberry,  121  U.  S.  488  (7  Sup.  Ct. 
985),  says:  "When  identified,  the  title  would  become 
perfect  as  of  the  date  of  the  act.  The  patent  would  be 
evidence  of  such  identification,  and  declaratory  of  the 
title  conveyed.  It  would  establish  definitely  the  extent 
and  boundaries  of  the  swamp  and  overflowed  lands  in  any 
township,  and  thus  render  it  unnecessary  to  resort  to  oral 
evidence  on  that  subject.  It  would  settle  what  otherwise 
might  always  be  a  mooted  point, — whether  the  greater 
part  of  any  legal  subdivision  was  so  wet  and  unfit  for 
cultivation  as  to  carry  the  whole  subdivision  into  the  list. 
The  determination  of  the  secretary  upon  these  matters, 
as  shown  by  the  patent,  would  be  conclusive  as  against 
any  collateral  attacks,  he  being  the  officer  to  whose  su- 
pervision and  control  the  matter  is  especially  confided. 
The  patent  would  thus  be  an  invaluable  muniment  of 
title,  and  a  source  of  quiet  and  peace  to  its  possessor." 
In  a  later  case  {Michigan  Land  &  L,  Co.  v.  Rust,  168  U.  S. 
589, 18  Sup.  Ct.  208),  Mr.  Justice  Brewer  said:  'The  act 
of  1850  made  a  grant  in  pra^senti.  In  other  words,  the  title 
then  passed  to  all  lands  which  at  that  date  were  swamp 
lands,  and  the  only  matters  thereafter  to  be  considered 
were  those  of  identification."  In  another  case,  still  later 
{Brown  v.  Hitchcock,  173  U.  S.  473,  19  Sup.  Ct.  485) ,  the 
same  learned  justice  said  :  *' Under  the  swamp  land  act, 
the  legal  title  passes  only  on  delivery  of  the  patent ;"  and 
it  was  further  held  that,  until  the  legal  title  to  such  lands 
passed  from  the  government,  inquiry  as  to  all  equitable 
rights  came  within  the  cognizance  of  the  land  depart- 
ment. These  two  later  decisions  must  not  be  understood, 
however,  as  in  anywise  conflicting  with  the  idea  that  the 
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grant  was  one  in  prsesenti.  The  patent  is  merely  the  evi- 
dence of  title,  is  the  final  certificate  of  the  character  of 
the  land,  and,  when  issued,  the  title  relates  back  to  the 
date  of  the  grant  or  the  act  of  congress  under  which  title 
is  given.  So  that,  under  these  authorities,  it  must  be 
held  that  the  grant  to  the  swamp  lands  covered  by  the 
patent  under  which  plaintiflF  claims  took  eflfect  or  related 
back  to  March  12, 1860,  when  the  provisions  of  the  swamp 
land  act  were  extended  to  the  State  of  Oregon.  The  ac- 
tion here  instituted  is  for  the  recovery  of  real  property, 
and  the  defendant  has  not  set  up  any  equitable  defense 
by  way  of  cross  bill,  but  merely  pleads,  in  eff^ect,  as  he 
may  do  under  the  statute,  that  he  is  the  owner  in  fee  of 
the  land  claimed  by  the  plaintiff.  The  question,  there- 
fore, arises  squarely  upon  the  record  title,  and  the  one 
prior  in  time  must  prevail.  The  plaintiff's  title  from  the 
government,  as  we  have  seen,  dates  from  March  12,  1860, 
and  this  is  long  before  the  defendant  settled  upon  the 
homestead;  so  that  plaintiff  must  be  held  to  have  a  better 
title. 

3.  The  attempt  to  show  by  parol  that  the  land  claimed 
by  plaintiff  was  under  the  waters  of  the  lake,  and  not 
swamp  land,  was  an  attempt-  to  impeach  the  patent  un- 
der which  plaintiff^  claims  from  the  government,  and  it 
was  not  competent  for  defendant  thus  to  impeach  the 
plaintiff's  muniment  of  title.  The  patent  is  conclusive 
against  collateral  attack  :  Wright  v. Roseberry^  121  U.S. 
488  (7  Sup.  Ct.  985) .  These  considerations  affirm  the 
judgment  below,  and  it  is  so  ordered.  Affirmed. 
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Argfued  2S  November;  decided  28  December,  1889. 
POBTIiANJi  TRUST  COMPANY  r.  HAVEIiY. 

[60  Pac.  406,  61  Pac.  346.] 

1.  Usury— Trustee  Fees.— Where  money  Is  borrowed  of  a  corporation  which 

has  power  to  accept  and  execute  trusts,  and  as  security  it  is  given  collateral 
notes  and  a  deed  of  trust  of  lands,  and  it  is  required  to  receive  and  collect 
money  on  the  collaterals,  pay  taxes,  execute  conveyances  in  case  of  sales  of 
parts  of  the  lands,  and  perform  other  duties  as  trustee,  a  provision  for  pay- 
ment to  it  for  its  services  as  trustee,  not  being  intended  as  an  evasion  of  the 
usury  law,  does  not  make  the  loan  usurious:  Balfour  v.  DavUi,  14  Or.  47,  applied. 

2.  Judgment  Against  Executors  of  Joint  Surety.— On  affirmance  of  a  Judg- 

ment or  decree  where  a  bond  for  stay  of  execution  has  been  given,  the  sureties 
thereon  are  jointly  and  severally  liable,  regardless  of  the  form  of  the  bond,  and 
Judgment  will  go  against  the  personal  representatives  of  a  deceased  surety 
Just  as  it  would  have  gone  against  him  had  he  lived. 

From  Multnomah  :   Loyal  B.  Stearns,  Judge. 

Suit  by  the  Portland  Trust  Company  of  Oregon  against 
J.  C.Havely  and  others.  Decree  for  plaintiff.  Defend- 
ants appeal.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of  Wil- 
liam Wallace  Thayer  and  Henry  St,  Rayner^  with  an  oral 
argument  by  Mr,  Raleigh  Stott  and  Mr.  St,  Rayner. 

For  respondent  there  was  a  brief  over  the  name  of  Cox, 
Cotton,  Teal  &  Minor,  with  an  oral  argument  by  Mr.  Wirt 
Minor. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  a  suit  to  foreclose  a  mortgage.  The  defense  is 
usury.  The  facts,  as  they  appear  from  the  pleadings  and 
evidence,  are  that  in  January,  1892,  J.  C.  Havely,  de- 
fendant, W.  H.  Kennedy,  and  J.  H.  Smith  were  the 
owners  of  a  tract  of  land  near  the  City  of  Portland  known 
as  "Woodstock,"  which  had  been  laid  off  and  platted 
into  lots  and  blocks,  the  title  to  which  was  in  the  defend- 
ant, as  trustee.     On  the  twelfth  of  January  he  applied,  as 
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such  trustee,  to  the  plaintiff  for  a  loan  of  $28,000  on  the 
property  referred  to,  and,  after  some  negotiations,  sub- 
mitted the  following  written  application  for  such  loan : 

"TAe  Portland  Trust  Company  of  Oregon — 

Gentlemen  :  I  desire  to  procure  from  your  corporation 
a  loan  of  $28,000,  and  as  security  for  said  loan  I  offer  the 
unsold  property  in  Woodstock  as  per  annexed  schedule, 
the  valuation  of  which,  at  the  prices  now  held  by  the 
Woodstock  Company,  is  $124,050,  the  same  to  be  deeded 
to  your  corporation  in  trust,  and  to  be  retained  on  the 
market  at  the  prices  listed,  or  such  prices  as  the  conditions 
of  the  realty  market  will  warrant,  the  power  to  regulate 
prices  to  be  retained  by  me ;  but  no  decrease  from  the 
prices  now  in  force,  as  shown  by  schedule  handed  you, 
shall  be  made  so  as  to  affect  materially  your  security.  I 
further  offer,  as  collateral  security  additional  to  the  real 
estate  above  mentioned,  promissory  notes  in  my  favor 
amounting  to  about  $27,700  (accrued  interest  to  be  added), 
with  the  understanding  that  I  shall,  should  I  so  desire, 
be  permitted  to  draw  the  amounts  which  may  be  paid  in 
on  said  notes,  less  the  accrued  charges  due  your  corpora- 
tion ;  your  president,  however,  should  he  deem  it  neces- 
sary, to  be  privileged  to  limit  the  drawing  out  by  me  of 
such  funds  to  one-half  of  said  accumulations,  after  your 
accruing  charges  are  paid.  I  desire  the  trust  to  continue 
for  the  term  of  two  years,  the  principal  of  said  loan  to 
be  payable  on  any  interest  day  in  installments  of  not  less 
than  $500  ;  and  that  deeds  or  bonds,  as  I  may  desire,  be 
issued  on  the  order  of  myself  or  my  agents,  and  on  sales 
made  by  them  a  commission  of  10  per  cent,  to  be  paid 
them, — ^in  all  cases  where  the  first  payment  is  large 
enough,  out  of  the  first  payment ;  and  in  other  cases,  out 
of  the  payments  which  may  be  made  from  time  to  time, 
until  their  commissions  are  fully  paid.  On  all  property 
which  may  be  hereafter  sold  by  myself  or  my  agents,  the 
proceeds  therefrom,  after  paying  said  agents'  commis- 
sions, are  to  be  used  by  you  in  reducing  the  amount  of 
indebtedness  now  secured  by  said  trust,  as  fast  as  they 
can  be  applied,  in  the  manner  before  stated .  I  will  further 
agree  to  pay  your  corporation  for  its  services  as  trustee 
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the  sum  of  $300  per  annum,  payable  in  monthly  install- 
ments of  $25,  during  the  continuance  of  the  trust,  but 
agreeing  that,  in  any  case,  said  trust  fees  shall  aggregate 
not  less  than  $600." 

On  the  thirteenth  of  January  his  application  was  ap- 
proved, and  on  the  twenty-first  of  the  month  he  conveyed 
to  plaintiff,  by  warranty  deed,  as  security  for  such  loan, 
the  unsold  property  in  Woodstock,  consisting  of  about 
two  hundred  and  twenty-five  lots,  and  the  promissory 
notes  referred  to,  and  executed  and  delivered  his  note  for 
$28,000,  due  two  years  after  date,  bearing  interest  at  the 
rate  of  ten  per  cent,  per  annum. 

At  or  about  the  same  time  plaintiff  executed  and  de- 
livered to  him  a  certificate  of  trust,  which,  after  certify- 
ing tha^  the  real  property  therein  described  had  been 
conveyed  to  it  by  the  defendant  and  his  wife,  by  deed 
absolute  in  form,  declares  that  it  was  to  be  held  in  trust, 
however,  upon  the  following  terms  and  conditions,  to  wit : 

"Said  Portland  Trust  Company  of  Oregon  shall  convey- 
all  or  any  portion  of  said  real  property  to  such  person  or 
persons,  for  such  prices,  and  on  such  terms,  as  said  J.  C. 
Havely,  trustee,  or  his  agents  duly  appointed,  may  in 
writing  direct ;  provided,  however^  that  no  part  of  said 
real  property  shall  be  so  conveyed  for  a  less  price  than 
four  hundred  and  fifty  dollars  ($450)  per  lot  without  the 
consent  in  writing  of  said  Portland  Trust  Company  of 
Oregon.  Said  Portland  Trust  Company  of  Oregon,  in 
addition  to  said  real  property  above  described,  also  holds 
for  collection  certain  promissory  notes,  drawn  and  passed 
by  sundry  parties  to  said  J.  C.  Havely,  trustee,  and  by 
him  indorsed,  amounting  in  the  aggregate  to  twenty -six 
thousand  six  hundred  and  sixteen  dollars  and  eight  cents 
($26,616.08) ,  as  more  fully  set  out  in  two  certain  receipts 
for  said  notes  given  by  said  Portland  Trust  Company  of 
Oregon  to  said  J.  C.  Havely,  trustee,  dated  23d  January, 
1892,  and  26th  January,  1892.  The  proceeds  of  said 
promissory  notes  are  to  be  applied  by  said  Portland  Trust 
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Company  of  Oregon  in  the  same  manner  as  the  proceeds 
of  said  real  property,  provided^  however^  that  said  J.  C. 
Havely,  trustee,  may,  whenever  all  charges  due  to  said 
Portland  Trust  Company  of  Oregon  accrued  at  the  time 
have  been  fully  paid,  withdraw  not  to  exceed  one-half  of 
the  net  proceeds  of  said  notes,  any  further  withdrawal  by 
him  to  be  made  only  with  the  consent  in  writing  of  said 
Portland  Trust  Company  of  Oregon.  Out  of  the  proceeds 
of  said  real  property  and  of  said  promissory  notes,  said 
Portland  Trust  Company  of  Oregon  shall  pay :  (1)  A 
commission  of  ten  per  cent,  to  the  selling  agents  of  the 
said  J.  C.  Havely,  trustee,  on  all  sales  made  by  them, 
out  of  the  first  payment  received  upon  such  sales,  w^hen 
said  first  payment  is  large  enough  ;  and,  in  any  cases 
where  said  firgt  payment  is  not  large  enough,  the  re- 
mainder of  said  ten  per  cent,  commission  shall  be  paid 
out  of  the  other  payments  which  may  be  made  from  time 
to  time,  until  said  commission  of  ten  per  cent,  is  fully 
paid.  (2)  A  certain  promissory  note,  of  which  the  fol- 
lowing is  a  copy : 

'$28,000.00.     Portland,  Oregon,  January  23d,  1892. 

Two  years  after  date,  without  grace,  for  value  received, 
I  promise  to  pay  to  Portland  Trust  Company  of  Oregon 
or  order,  at  the  office  of  Portland  Trust  Company  of  Ore- 
gon, in  said  City  of  Portland,  twenty-eight  thousand  dol- 
lars, and  interest  thereon,  payable  quarterly,  at  the  rate 
of  ten  per  cent,  per  annum  from  date  until  paid,  all  in 
U.  S.  gold  coin  ;  and,  in  case  suit  is  instituted  to  collect 
this  note  or  any  part  thereof,  I  promise  to  pay  such  further 
sum  as  the  court  may  adjudge  reasonable  as  attorney's 
fees  in  said  suit.  This  note  is  secured  by  real  estate  held 
by  Portland  Trust  Company  of  Oregon  in  trust  for  the 
owner  and  holder  hereof.  This  note  may  be  paid  before 
maturity,  in  installments  of  not  less  than  $500  each,  on 
any  interest  day. 

[Signed]  J.  C.  Havely, 

655  Trustee.' 

(3)  Any  advances  which  said  Portland  Trust  Company 
of  Oregon  may  make  for  taxes,  insurance,  repairs,  better- 
ments, or  other  expenditures  for  the  benefit  of  said  real 


238  Portland  Trust  Co.  v.  Havely.       [36  Or. 

property,  or  for  the  furtherance  of  this  trust,  shall  be  re- 
paid to  said  Portland  Trust  Company  of  Oregon  by  said 
J.  C.  Havely,  trustee,  his  successors  or  assigns,  with  ten 
per  centum  per  annum  interest  thereon ;  and  provided^ 
further,  that  he  shall  pay  to  said  Portland  Trust  Company 
of  Oregon  a  trustee's  fee  of  six  hundred  dollars  ($600), 
payable  in  installments  of  not  less  than  twenty-five  dol- 
lars ($25)  per  month;  and  provided,  further,  that  time  and 
the  exact  performance  of  all  the  conditions  hereof  are  of 
the  essence  of  this  contract ;  and  in  case  default  be  made 
in  the  payment  of  any  of  said  sums  of  money  when  due 
and  payable  as  above  provided,  either  of  the  principal, 
or  any  installment  of  interest,  or  any  portion  thereof,  or 
of  said  trustee's  fee,  then  the  whole  of  the  principal  sum, 
and  the  interest  accrued  at  the  time  default  is  made,  and 
all  other  sums  due  hereunder,  shall  at  once,  at  the  option 
of  said  Portland  Trust  Company  of  Oregon,  become  due 
and  payable,  and  may  be  collected  forthwith  by  due  pro- 
cess of  law." 

The  plaintiff  thereafter  continued  to  act  as  trustee,  in 
accordance  with  the  agreement,  receiving  and  collecting 
money  on  the  various  collateral  notes,  paying  taxes,  exe- 
cuting conveyances,  and  otherwise  performing  the  duties 
of  its  trust,  until  the  twenty-third  day  of  October,  1892, 
at  which  time  the  defendant  and  his  co-owners,  Kennedy 
and  Smith,  agreed  to  and  did  divide  among  themselves 
all  the  property  so  conveyed  by  the  trust  deed,  and  there- 
upon each  executed  and  delivered  to  plaintiff  a  promis- 
sory note  for  his  proportionate  share  of  the  amount  then 
due  on  the  $28,000  note,  and  received  from  it  a  certificate 
of  trust  for  his  individual  portion  of  the  property  previ- 
ously conveyed,  in  substance  the  same  as  the  original  ex-  ' 
cept  as  to  the  amount  of  the  note  and  trustee  fees.  The 
defendant  Havely  made  default  in  the  payment  of  his 
note,  and  this  suit  was  brought  for  the  purpose  of  fore- 
closing such  trust  deed,  to  which  he  set  up  usury  as  a  de- 
fense, contending  and  alleging  that  the  trustee  fees  were 
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designed  and  intended  as  interest  on  the  money  borrowed 
in  addition  to  that  provided  in  the  note,  and  this  is  the 
only  question  to  be  determined. 

1.  As  to  what  constitutes  usury,  and  the  degree  of 
proof  required  to  establish  a  defense  of  that  nature,  has 
been  quite  well  settled  by  this  court.  It  must  appear  that 
there  was  an  agreement  to  pay  and  receive  a  greater  rate 
of  interest  for  a  loan  than  is  allowed  by  law  :  Balfour  v. 
Davis^  14  Or.  47  (12  Pac.  89).  And,  to  establish  such  a 
defense,  the  court  requires  clear  and  cogent  proof,  and 
will  not  accept  vague  inferences  or  mere  probabilities : 
Poppleton  V.  Nelson,  12  Or.  349  (7  Pac.  492).  Where,  by 
the  terms  of  the  contract  between  the  lender  and  the  bor- 
rower, the  lender  receives  or  reserves  to  himself  a  greater 
rate  of  interest  than  the  maximum  allowed  by  law,  such 
a  contract  is  affected  with  the  vice  of  usury,  and  it  inakes 
no  difference  what  device  or  shift  may  have  been  adopted 
in  order  to  cover  up  the  real  nature  of  the  transaction. 
But  the  borrower  may  employ  the  lender  to  do  work  or 
perform  services,  and  pay  him  therefor,  without  render- 
ing the  transaction  usurious.  Thus,  where  a  commission 
merchant  advances  money  to  a  customer,  for  which  he  is 
to  receive,  besides  legal  interest,  a  percentage  as  a  com- 
mission for  his  services  in  the  care,  management,  and  sale 
of  property,  the  agreement  is  not  usurious,  without  proof 
of  guilty  intent :  Cockle  v.  Flack,  93  U.  S.  344  ;  Matthews 
V.  Coe,  70  N.  Y,  239  (26  Am.  Rep.  583).  So,  also,  where 
one  applied  to  and  obtained  from  a  warehouse  company 
a  loan  upon  the  security  of  certain  bills  of  lading,  and 
at  the  same  time  signed  a  written  contract,  which,  after 
reciting  the  facts  of  the  loan,  provided  that,  in  case  he 
failed  to  pay  at  maturity,  the  company  might  sell  the 
collateral  at  his  expense,  and  reimburse  itself,  deducting 
from  the  proceeds  a  commission  on  the  sale  at  the  rate  of 
two  and  one-half  per  cent.,  it  was  held  that  such  trans- 
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action  was  not  usurious :  Rig  liter  v.  Philadelphia  Ware- 
house Co,  99  Pa.  St.  289.  And  again,  a  contract  of  loan  is 
not  rendered  usurious  by  a  separate  and  distinct  undertak- 
ing between  the  parties  that  the  lender,  who  is  a  banker, 
is  to  receive  the  deposits  of  the  borrower,  and  keep  them 
safely,  and  pay  them  on  demand,  on  condition  that  the 
notes  discounted  shall  be  paid  in  another  city,  by  means 
of  which  an  exchange  of  one  per  cent,  is  realized  to  the 
lender  on  the  amounts  of  the  paper  discounted  :  Beah  v. 
Benjamin^  33  N.  Y.  61.  So,  also,  where  a  party  is  solicited 
for  a  loan,  and,  in  order  to  enable  him  to  make  it,  must 
spend  time  and  incur  trouble  and  expense  in  collecting 
the  money  from  others,  and  does  this  at  the  request  of 
the  borrower,  and  upon  his  agreement  to  pay  for  such 
services  and  expenses,  the  transaction  is  not  usurious : 
Thurston  v.  Cornell,  38  N.  Y.  281. 

The  principle  to  be  deduced  from  these  and  other  au- 
thorities is  that  whether  the  payment  to  the  lender  of  more 
than  the  legal  rate  of  interest  is  usury  depends  upon  the 
facts  of  each  case  and  the  intention  of  the  parties.  If  the 
payment  is  made  or  received  for  a  loan  or  for  the  use  of 
money  it  is  usury,  however  disguised  the  transaction  may 
be  ;  but  if  the  excess  is  for  other  good  and  valuable  con- 
sideration, and  not  used  as  a  cloak  to  cover  interest,  the 
transaction  will  be  upheld,  and  not  regarded  as  usurious. 
Within  this  doctrine,  it  is  apparent  that  the  agreement 
between  the  defendant  and  the  plaintiff  does  not  contain 
any  of  the  elements  of  usury.  The  plaintiff  is  a  corpora- 
tion, with  power,  among  other  things,  to  accept  and  exe- 
cute trusts,  and  the  compensation  paid  it  in  excess  of  the 
interest  upon  the  loan  was  for  its  services  as  trustee,  and 
not  embraced  within  the  mere  relation  of  borrower  and 
lender.  It  was,  under  the  contract,  obliged  to  execute 
conveyances  of  the  mortgaged  property  to  such  person  or 
persons  as  it  might  be  sold  to  by  the  selling  agents  of  the 
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defendant ;  to  attend  to  the  payment  of  taxes  upon  the 
property ;  to  collect  and  keep  an  account  of  the  money 
due  on  the  numerous  notes  and  contracts  put  up  by  the 
defendant  as  collateral  security  ;  and,  in  general,  to  per- 
form many  acts  and  duties  requiring  the  time  and  atten- 
tion of  its  officers  and  employees,  not  embraced  in  an 
ordinary  contract  for  the  mere  loan  of  money.  The  rea- 
sonableness of  the  charge  made  by  the  company  for  the 
services  contemplated  is  not  at  issue  in  this  case,  for  it 
was  fixed  by  the  agreement  at  the  time  the  contract  was 
consummated.  The  simple  question  here  is  whether  such 
compensation  was  intended  by  the  parties  as  additional 
interest,  and  there  is  no  testimony  that  it  was  understood 
or  agreed  that  it  should  be  paid  for  such  purpose.  Mr, 
Havely  testifies,  in  effect,  that  his  understanding  was  that 
the  additional  sum  of  $300  a  year  for  trustee  fees  was  paid 
in  order  to  secure  the  loan,  and  perhaps  this  is  true  ;  but 
it  was  not  paid,  or  agreed  to  be  paid  or  received,  with  the 
corrupt  purpose  or  intent  of  evading  the  usury  law,  and 
as  a  mere  payment  for  the  use  of  the  money.  It  may 
have  been  exacted  by  the  plaintiff^,  as  a  condition  upon 
which  it  would  make  the  loan,  that  the  defendant  should 
transfer  to  it,  in  trust,  the  real  property  referred  to,  and 
deliver  the  $26,000  in  collateral  notes,  and  that  it  should 
be  permitted  and  allowed  to  act  as  trustee  of  the  real 
property  in  question,  and  as  the  collecting  agent  of  the 
collateral  notes,  and  be  paid  a  compensation  therefor ; 
but  such  an  arrangement,  made  in  good  faith,  would  not 
render  the  loan  usurious,  because  it  was  a  payment  for 
services  rendered  by  the  plaintiff  in  its  capacity  as  a  trus- 
tee. It  follows  that  the  decree  of  the  court  below  must 
be  affirmed,  and  it  is  so  ordered.  Affirmed. 

86  Ob.— 16. 
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Decided  11  June,  1900. 

On  Motion  to  Modify  thb  Decree. 

rei  Pac.  346.1 

Messrs .  Raleigh  Stott  and  Ed.  Mendenhall^  for  the  motion. 

Mr.  Wirt  Minor y  contra. 

Per  Curiam.  2.  This  is  a  motion,  the  purpose  of 
which  is  to  prevent  the  entry  of  a  decree  against  the  per- 
sonal Representatives  of  H.  W.  Ross,  who  was  a  surety 
on  the  undertaking  for  appeal  herein.  The  condition  of 
the  undertaking  upon  which  the  controversy  hinges  is  as 
follows  :  "We,  the  said  J.  C.  Havely  and  Anna  Havely, 
the  said  defendants,  as  principals,  and  H.  W.  Ross,  as 
surety,  undertake  that  the  appellants  will  pay  all  dam- 
ages, costs,  and  disbursements  which  may  be  awarded 
against  them  on  the  appeal,  and  that  the  said  appellants 
will  pay  any  portion  of  such  decree  remaining  unsatisfied 
after  the  sale  of  the  property  upon  which  the  lien  is  fore- 
closed." Ross  died  intestate  February  18,  1899,  and  on 
March  6  Lucinda  Ross,  his  widow,  and  James  C.  Havely, 
were  appointed  administratrix  and  administrator  of  the 
estate.  This  is  shown  by  the  affidavit  of  the  appellant 
J.  C.  Havely,  and  it  is  further  shown  that  Ross  had  no 
interest  in  the  suit,  and  received  none  of  the  considera- 
tion for  any  part  or  parcel  of  the  relief  awarded  by  the 
decree  rendered  by  the  circuit  court  in  said  cause.  Based 
upon  this  showing,  it  is  submitted  that  because  the  un- 
dertaking is  joint  in  form,  the  death  of  the  surety  dis- 
charges his  estate,  and  tlierefore  no  decree  can  properly 
be  entered  against  his  personal  representatives  upon  the 
obligation.  The  common-law  rule  that  an  action  at  law 
cannot  be  maintained  against  the  personal  representatives 
of  a  joint  obligor  is  well  settled.  Equity  will  interpose, 
however,  and  give  a  right  of  suit,  where  the  surviving 
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obligor  or  obligors  are  insolvent,  or  the  remedy  at  law 
has  been  exhausted  without  avail :  Pomeroy,  Rem.  §§ 
302-304.  So  it  is  with  a  surety  on  a  joint  obligation.  If 
he  dies,  there  is  no  right  of  action  left  for  the  enforce- 
ment of  the  obligation  against  his  estate.  The  cause  of 
action  dies  with  the  person,  and  the  only  remedy  upon 
the  law  side  of  the  court  is  against  the  joint  survivor  or 
survivors.  If,  however,  there  is  fraud  or  mistake,  equity 
will  interfere  to  correct  it,  and,  in  proper  cases,  will  give 
a  remedy  against  the  estate  of  the  deceased  joint  debtor 
or  obligor.  So,  also,  where  the  deceased  joint  obligor 
has  participated  in  the  consideration  forming  the  basis  of 
the  joint  obligation  or  demand,  or  where  there  is  any 
previous  equity  imposing  a  moral  obligation  upon  such 
obligor,  equity  will  give  relief  against  the  estate  of  the 
deceased  obligor,  because  of  the  reasonable  presumption 
which  obtains  that  the  parties  intended  the  obligation  to 
be  joint  and  several,  but  that  through  some  iniquity  or 
oversight  it  was  made  joint  only.  But  it  is  said  :  *'This 
presumption  is  never  indulged  in  in  the  case  of.  a  mere 
surety,  whose  duty  is  measured  alone  by  the  legal  force 
of  the  bond,  and  who  is  under  no  moral  obligation  what- 
ever to  pay  the  obligee,  independent  of  his  covenant,  and 
consequently  there  is  nothing  on  which  to  found  an  equity 
for  the  interposition  of  a  court  of  chancery  :"  Pickersgill 
V.  Lahens,  82  U.  S.  (15  Wall.)  140,  144.  See,  also.  Wood 
V.  Fisk,  63  N,  Y.  245  (20  Am.  Rep.  528) ;    Getty  v.  Binsse, 

49  N.  Y.  385  (10  Am. .Rep.  379) ;    United  States  v.  Price, 

50  U.  S.  (9  How.)  *84;  1  Brandt,  Sur.  (2  ed.)  §  139; 
Story,  Eq.  Jur.  (13  ed.)  §§  162-164. 

That  this  doctrine  is  well  established,  aside  from  any 
innovation  the  code  practice  of  the  several  states  may 
have  impressed  upon  it,  or  any  modifications  thereof  by 
statutory  provisions,  there  can  be  no  cavil.  There  is  some 
strong  authority  against  it,  but  it  cannot  be  considered 
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as  overturning  the  doctrine,  except  in  the  special  jurisdic- 
tion in  which  it  has  been  announced  :  Susong  v.  Vaiden^ 
10  S.  C.  247  (30  Am.  Rep.  50).  The  rule  grew  up  and 
has  been  established  through  the  technicalities  of  com- 
mon-law pleading,  and  upon  the  theory  that  a  judgment 
could  not  be  taken  jointly  against  the  estate  of  the  de- 
ceased with  the  survivor  upon  the  joint  obligation.  That 
this  was  purely  technical,  and  without  any  inherent  diffi- 
culty in  the  way  of  the  entry  of  such  a  judgment,  is  now 
absolutely  apparent,  as  exemplified  under  the  equity  and 
modern  code  practice.  This  is  shown  by  the  opinion  of 
Mr.  Justice  McIver  in  the  case  last  cited.  But,  notwith- 
standing these  well-established  rules  of  law,  we  are  not 
impressed  with  their  applicability  to  the  present  contro- 
versy. The  statute  provides  that,  * 'within  ten  days  from 
the  service  of  notice  of  the  appeal,  the  appellant  shall  file 
with  the  clerk  an  undertaking,  as  hereinafter  provided  ;" 
then,  that  * 'the  undertaking  of  the  appellant  shall  be  given 
with  one  or  more  sureties,  to  the  effect  that  appellant  will 
pay  all  damages,  costs,  and  disbursements  which  may  be 
awarded  against  him  on  the  appeal ;  but  such  undertak- 
ing does  not  stay  the  proceedings,  unless  the  undertaking 
further  provides  to  the  effect  following :  *  ♦  *  When 
the  decree  appealed  from  is  for  the  foreclosure  of  a  lien, 
and  also  against  the  person  for  the  amount  of  the  debt  se- 
cured thereby,  the  undertaking  shall  also  be  to  the  effect 
that  the  appellant  will  pay  any  portion  of  such  decree  re- 
maining unsatisfied  after  the  sale  of  the  property  upon 
which  the  lien  is  foreclosed."  In  sending  up  the  tran- 
script, the  clerk  is  required  to  certify  to  the  filing  of  the 
undertaking,  whether  by  appellant  or  respondent,  and  set 
forth  in  his  certificate  the  names  of  the  sureties, the  amount 
thereof,  if  specified,  and,  if  given  by  the  appellant,whether 
the  undertaking  is  for  an  appeal  only,  or  a  stay  of  pro- 
ceedings also;   and,  when  judgment  or  decree  is  given 
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against  the  appellant,  the  court  is  authorized  and  required 
to  enter  the  same  against  his  sureties  also, '  'in  like  manner 
and  with  like  effect,  according  to  the  nature  and  extent 
of  their  undertaking : ' '  Hill's  Ann .  Laws,  §  537,  subd .  2  ; 
§  538,  subd.  4  ;  §  541,  subd.  1 ;  §  546,  subd.  4.  The  un- 
doubted purpose  of  the  statute  is  to  require  the  party  ap- 
pealing to  amply  secure  the  opposing  litigant  against  costs 
or  damages  in  case  the  appeal  proves  unsuccessful,  and 
thus  to  prevent  the  instrumentalities  of  the  law  from  be- 
ing utilized  for  oppression,  rather  than  for  the  purposes 
of  justice.  So,  if  the  appellant  would  stay  the  enforce- 
ment of  a  judgment  or  decree  against  him,  the  purpose 
of  the  law  is  to  give  the  judgment  creditor  security  for 
the  payment  of  such  judgment  or  decree  without  further 
process,  if  and  in  so  far  as  the  same  is  affirmed.  Further 
than  this,  the  surety,  by  entering  his  name  upon  the  ap- 
peal bond,  expressly  covenants,  in  view  of  the  statute, 
that  judgment  shall  be  entered  against  him  if  the  appel- 
lant, his  principal,  fails  to  sustain  the  appeal :  Beall  v. 
New  Mexico,  83  U.  S.  (16  Wall.)  535.  By  so  doing,  he 
makes  himself  a  party  to  the  record,  and  no  further  notice 
is  necessary  to  sustain  or  establish  the  jurisdiction  of  the 
court  in  the  entry  of  judgment  or  decree  against  him  ac- 
cording to  the  nature  of  his  undertaking.  He  is  as  much 
bound  by  the  judgment  as  is  his  principal :  Holbrook  v. 
Investment  Co.  32  Or.  104  (51  Pac.  451)  ;  Brauer  v.  City 
of  Portland,  35  Or.  471  (60  Pac.  378). 

Now,  coming  to  the  very  gist  of  the  controversy,  the 
court  is  authorized  to  enter  judgment  against  the  surety, 
also,  according  to  the  nature  and  extent  of  his  undertak- 
ing (that  is  to  say,  when  the  judgment  of  the  court  below 
is  sustained,  then  and  in  that  event  judgment  should  be 
entered  against  his  surety  as  well) ;  and  it  is  not  possible 
that  the  legislature  contemplated  that  any  particular 
form  of  the  undertaking  should  be  necessary  to  give  the 
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court  jurisdiction  to  enter  judgment  or  decree  against  the 
surety.  The  judgment  or  decree  to  be  rendered  against 
the  surety,  within  the  contemplation  of  the  act,  is  in  its 
nature  several — as  much  so  as  that  against  the  principal, 
as  the  law  requires  the  same  judgment  or  decree  to  be 
entered  against  the  surety,  in  like  manner  and  with  like 
effect,  as  against  the  principal.  The  words  ''according 
to  the  nature  and  extent  of  their  undertaking"  must  be 
construed  with  reference  to  the  fact  whether  the  under- 
taking is  given  for  an  appeal  only,  or,  in  addition  thereto, 
for  a  stay  of  execution,  and  it  has  no  reference  to  the 
form  of  the  bond  or  undertaking.  The  clerk  is  required 
to  certify  that  an  undertaking  has  been  filed,  and  whether 
for  an  appeal  only,  or  for  a  stay  of  proceedings  also,  no 
copy  or  form  thereof  being  required  to  be  sent  up.  It  is 
enough  to  know  that  the  undertaking  is  sufficient  in  its 
structure  to  bind  the  surety,  and  the  court  will  enforce 
its  purposes.  There  is  no  suit  or  action  upon  the  bond, 
and  the  sole  question  is  whether  the  surety  has  author- 
ized the  entry  of  judgment  or  decree  against  him,  and 
the  fact  that  the  undertaking  is  in  form  joint,  and  not 
joint  and  several,  or  several,  is  not,  as  we  believe,  by 
legislative  intendment,  controlling.  We  have  not  over- 
looked the  cases  of  Wood  v.  Fisk,  63  N.  Y.  245  (20  Am. 
Rep.  528),  and  Pickersgill  v.  Lahens,  82  U.  S.  (15  Wall.) 
140,  144,  which  declare,  in  effect,  that  the  interpretation 
of  the  undertaking  is  not  governed  by  the  statute,  but, 
rather,  by  the  general  rules  applicable  thereto.  But  we 
think  that  we  have  direct  authority  under  the  statute, 
regardless  of  the  form  of  the  undertaking  in  that  respect, 
to  enter  the  decree  against  the  surety  in  like  manner  as 
it  is  entered  against  the  principal.  Such  being  the  case, 
the  form  of  the  obligation  being  joint  in  tenor  does  not 
relieve  the  estate  from  the  obligation.  The  motion  will 
therefore  be  denied.  Motion  Overruled. 
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Argued  4  December,  1809 ;  decided  15  January,  19D0. 
Ex  PARTE  YOUNG. 

[50  Pac.  707,  47  L.  R.  A. .] 

Constitutional  Law— Police  Power— Regulating  Commerce.>-A  state  stat- 
ute making  It  an  offense  to  persuade  or  attempt  to  persuade  any  seaman  to 
leave  any  vessel  within  the  Jurisdiction  of  such  state  (Hill's  Ann.  Laws,  1 1062), 
is  an  exercise  of  the  police  power,  and  Is  not  violative  of  the  Constitution  of 
the  United  States,  Article  I,  §  8,  subd.  8,  as  a  regulation  of  foreign  or  interstate 
commerce,  since  It  is  not  in  conflict  with  any  act  of  congress  or  the  general 
policy  of  the  government. 

From  Multnomah  :   E.  D.  Shattuck,  Judge. 

This  is  a  special  proceeding  by  Conrad  Young  against 
William  Frazier,  as  SheriflF  of  Multnomah  County,  to  have 
the  cause  of  his  imprisonment  inquired  into,  and  to  be  re- 
lieved therefrom .  The  transcript  shows  that  Young  was 
indicted  by  the  grand  jury  of  said  county  for  the  crime 
of  enticing  one  William  Schrke,  a  seaman  employed  on 
the  German  ship  Peru,  to  desert  therefrom,  and  upon  be- 
ing arraigned  was  allowed  until  the  next  day  to  plead, 
whereupon  he  immediately  sued  out  in  another  depart- 
ment of  said  court  a  writ  of  habeas  corp^is,  which  was 
served  upoh  the  defendant,  who,  for  his  return,  certified 
that  he  held  plaintiflF,  by  virtue  of  an  order  of  said  court, 
to  answer  the  indictment  returned  against  him.  Upon 
this  issue  a  trial  was  had,  resulting  in  Young's  discharge, 
and  the  state  appeals.  Reversed.  . 

For  the  state  there  was  a  brief  over  the  names  of 
Cicero  M.  Idleman  and  Chas.  F.  Lord,  with  an  oral  argu- 
ment by  Mr.  D,  R.  N,  Blackhurn,  Attorney-General. 

No  appearance  for  respondent. 

Mr.  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

The  question  presented  by  this  appeal  is  whether  the 
statute  under  which  Young  was  indicted  is  violative  of 
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the  Constitution  of  the  United  States,  Article  I,  §  8,  subd. 
3,  as  being  an  attempt  on  the  part  of  the  legislative  as- 
sembly to  regulate  commerce  with  foreign  nations.  The 
act  under  consideration  reads  as  follows  :  "If  any  person 
or  persons  shall  entice,  persuade,  or  by  any  means  at- 
tempt to  persuade,  any  seaman  to  desert  from,  or  with- 
out permission  of  the  officer  then  in  command  thereof  to 
leave  or  depart  therefrom,  either  temporarily  or  other- 
wise, any  ship  or  steamer  or  other  vessel  while  such  ship, 
steamer,  or  other  vessel  is  within  the  waters  under  the 
jurisdiction  of  this  state  or  within  the  waters  of  the  con- 
current jurisdiction  of  this  state  and  the  Territory  of 
Washington,  such  person  or  persons  shall,  upon  convic- 
tion thereof  before  any  justice  of  the  peace,  or  before  a 
circuit  court  of  this  state,  be  punished,"  etc.:  Hill's  Ann. 
Laws,  §  1952.  Notwithstanding  congress  possesses  pow- 
er to  regulate  commerce  with  foreign  nations  and  among 
the  several  states,  each  state  has  retained  a  sufficient 
measure  of  power  to  enable  it  to  enforce  its  internal  po- 
lice regulations,  in  the  exercise  of  which  it  can  establish 
and  regulate  ferries  across  its  navigable  rivers,  control 
the  moving  of  vessels  in  harbors  within  its  borders,  and 
enact  health  and  inspection  laws,  which,  by  quarantine 
or  otherwise,  may  operate  on  persons  brought  within  its 
jurisdiction  in  the  course  of  commercial  operation :  22 
Am.  &  Eng.  Enc.  Law  (1  ed.),  712 ;  King  v.  ATnerican 
Trans.  Co.  1  Flip.  1  (Fed.  Cas.  No.  7,787) .  Thus,  a  ves- 
sel owned  by  a  citizen  of  Pennsylvania,  and  licensed  un- 
der the  laws  of  the  United  States  to  be  employed  in  the 
coasting  and  fishing  trade,  was  seized  and  condemned 
under  a  statute  of  Maryland  making  it  unlawful  to  take 
oysters  within  the  waters  of  the  latter  state  with  a  scoop 
or  drag,  and  prescribing  as  a  penalty  for  a  violation  there- 
of the  forfeiture  of  the  vessel  so  off*ending ;  and  it  was 
held  that  the  act  in  question  was  a  proper  exercise  of  the 
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internal  police  power  of  a  state,  which  .was  not  repugnant 
to  the  commerce  clause  of  the  Constitution  of  the  United 
States :  Smith  v.  Maryland,  59  U.  S.  (18  How.)  71.  It 
is  only  when  a  statute  of  a  state  conflicts  with  an  act  of 
congress  regulating  foreign  or  interstate  commerce,  or 
contravenes  the  general  policy  of  the  government,  that  it 
must  yield.  As  was  said  by  Mr.  Chief  Justice  Marshall, 
in  Gibbons  v.  Ogden,  22  U.  S.  (9  Wheat.)  1:  ''The  nullity 
of  any  act  inconsistent  with  the  constitution  is  produced 
by  the  declaration  that  the  constitution  is  the  supreme 
law.  The  appropriate  application  of  that  part  of  the 
clause  which  confers  the  same  supremacy  on  laws  and 
treaties  is  to  such  acts  of  the  state  legislatures  as  do  not 
transcend  their  powers,  but,  though  enacted  in  the  exe- 
cution of  acknowledged  state  powers,  interfere  with  or 
are  contrary  to  the  laws  of  congress  made  in  pursuance 
of  the  constitution,  or  some  treaty  made  under  the  au- 
thority of  the  United  States.  In  every  such  case  the  act 
of  congress  or  the  treaty  is  supreme,  and  the  law  of  the 
state,  though  enacted  in  the  exercise  of  powers  not  con- 
troverted, must  yield  to  it." 

Congress  has  prescribed  a  punishment  for  any  person 
who  shall  harbor  or  secrete  a  seaman  belonging  to  any 
vessel,  knowing  him  to  belong  thereto  :  Rev.  Stat.  U.S. 
§  4601.  In  construing  this  section  it  has  been  repeat- 
edly held,  however,  that  the  penalty  therein  prescribed 
does  not  apply  to  the  harboring  or  secreting  of  any  per- 
son employed  as  a  seaman  on  a  vessel  which  does  not  be- 
long to  a  citizen  of  the  United  States  :  Ex  parte  D^  Olivera, 
1  Gall.  473  (Fed.  Cas.  No.  3,967) ;  United  States  v.  Minges, 
(C.  C.)  16  Fed.  €57 ;  Grant  v.  United  States,  7  C.  C.  A. 
436,  58  Fed.  694.  But,  if  it  were  held  that  this  section 
applied  with  equal  force  to  seamen  employed  on  a  foreign 
vessel.  Section  1952,  Hill's  Ann.  Laws,  not  being  re- 
pugnant thereto  or  inconsistent  therewith,  is  enforceable 
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in  the  courts  of  this  state  ;  the  rule  being  that  the  statute 
of  a  state  and  an  act  of  congress  may  each  prohibit  the 
commission  of  the  same  oflFense,  and  prescribe  the  same 
or  a  diflferent  punishment  therefor,  under  which  the  party 
found  guilty  thereof  may  suflFer  the  penalties  provided  by 
the  laws  of  the  United  States  and  of  the  state  :  Territory 
V.  Coleman,  1  Or.  192 ;  Stat^  v.  Brown,  2  Or.  221 ;  Fox 
V.  Ohio,  46  U.  S.  (5  How.)  410 ;  United  States  v.  Mari- 
gold, 50  U.  S.  (9  How.)  *560  ;  Moore  v.  Illinois,  55  U.  S. 
(14  How.)  13  ;  Ez  parte  Siebold,  100  U.  S.  371 ;  Cross 
V.  North  Carolina,  132  U.  S.  131  (10  Sup.  Ct.  47).  If  the 
statute  under  consideration  be  deemed  a  regulation  of 
commerce,  it  is  local  in  its  application  and  limited  in  its 
operation  ;  and,  congress  not  having  assumed  control  of 
the  subject  thereof,  it  is  within  the  power  of  the  state  to 
prescribe  the  necessary  regulations  :  Gloucester  Ferry  Co. 
V.  Pennsylvania,  114  U.  S.  196  (5  Sup.  Gt.  826) ;  Brown 
V.  Houston,  114  U.  S.  622  (5  Sup.  Ct.  1091).  The  act 
in  question  is  a  rightful  exercise  of  the  police  power  of 
the  state,  in  the  regulation  of  the  matters  to  which  it  ap- 
plies ;  and,  instead  of  being  in  conflict  with  any  regula- 
tion of  congress  upon  the  subject,  or  in  contravention  of 
the  general  policy  of  the  government,  it  is  in  fact  in  aid 
of  commerce  rather  than  in  restriction  of  it :  Smith  v. 
Alabama,  124  U.  S.  465  (8  Sup.  Ct.  564) ;  Western  Union 
Tel.  Co.  V.  James,  162  U.  S.  650  (16  Sup.  Ct.  934);  Hen- 
nington  v.  Georgia,  163  U.  S.  299  (16  Sup.  Ct.  1086); 
New  York,  N.  H.  &H.  R.  Co.  v.  New  York,  165  U.  S.  628 
(17  Sup.  Ct.  418);  Gladson  v.  Minnesota,  166  U.  S.  427 
(17  Sup.  Ct.  627);  Chicago,  M.  &  St.  P.  R.  R.  Co.  v. 
Solan,  169  U.  S.  133  (18  Sup.  Ct.  289) .  The  court  having 
erred  in  discharging  the  plaintiff,  it  follows  that  the  judg- 
ment is  reversed  and  the  cause  remanded,  with  instruc- 
tions to  the  court  below  to  have  him  apprehended,  and  to 
require  him  to  plead  to  the  indictment.  Rbversbd. 
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Argued  ao  January ;  decided  12  March,  1900. 
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44    44A 
[flOPac.894.]  I  **    **^ 

1.  CONSTBUCTION  OF  CiTY  CHARTER— Oaming.— In  Portland  City  Charter  (La W8, 

1893,  p.  820,  i  36,  8ubd.  5),  granting  the  council  authority  to  prevent  and  sup- 
press gaming  and  gambling  houses,  the  word  "gaming"  is  used  as  a  substan- 
tive, and  not  an  adjective. 

2.  LoTTEBY— Gaming.— Conducting  a  lottery  is  gaming,  within  Portland  City 

Charter  (Laws,  1803,  p.  820,  f  86,  subd.  5),  authorising  the  prevention  and  sup- 
pression of  gaming. 
8.  City  Ordinance— Burden  of  Proving  Innocence.— A  city  ordinance  mak- 
ing it  unlawftil  for  any  person  to  have  in  his  possession  any  lottery  ticket,  un- 
less it  be  shown  that  such  possession  is  innocent,  or  for  a  lawftil  purpose,  is 
void,  since  it  puts  on  defendant  the  burden  of  proving  his  Innocence. 

From  Multnomah:    Mblvin  C.  George,  Judge. 

Habeas  corpus  by  M.  K.  Kameta  against  D.  M.  Mc- 
Lauchlan,  Chief  of  Police  of  the  City  of  Portland.  From 
a  judgment  discharging  petitioner,  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Joel 
M.  Long,  Corporation  Counsel,  and  Ralph  R.Dimiway, with 
an  oral  argument  by  Mr.  Duniway. 

For  respondent  there  was  a  brief  over  the  names  of  Bern- 
stein &  Cohen  and  J.  J.  Fitzgerald,  with  an  oral  argument 
by  Mr.  Alex.  Bernstein. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  appeal  from  a  judgment  in  a  habeas  corpus 
proceeding.  In  May,  1895,  the  Common  Council  of  the 
City  of  Portland  passed  Ordinance  No.  10,259,  '*to  pro- 
hibit the  sale  of  or  having  in  possession  lottery  tickets  or 
tools  or  instruments  used  or  intended  to  be  used  in  mak- 
ing lottery  tickets,"  which  provides  as  follows : 

"Section  1.  That  it  shall  be  unlawful  for  any  person 
within  the  corporate  limits  of  the  City  of  Portland  to  sell 
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or  offer  for  sale  any  lottery  ticket,  certificate,  paper  or  in- 
strument purporting,  or  representing,  or  understood  to  be, 
or  to  represent,  any  ticket,  chance,  share,  or  interest  in, 
or  depending  upon  the  event  of,  any  lottery.  That  it 
shall  be  unlawful  for  any  person  to  have  in  his  or  her  pos- 
session, unless  it  be  shown  that  such  possession  is  inno- 
cent, or  for  a  lawful  purpose,  any  lottery  ticket,  certificate, 
or  paper  as  aforesaid,  or  any  tool,  instrument,  stamp,  or 
device  used  or  intended  to  be  used  in  or  for  contriving, 
setting  up,  preparing,  or  drawing  any  lottery,  or  prepar- 
ing for  sale  or  distribution  any  lottery  ticket  or  tickets. 

*'Sec.  2.  Any  person  violating  any  of  the  provisions  of 
this  ordinance  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  before  the  municipal  court  shall 
be  punished  by  a  fine  of  not  less  than  twenty  dollars,  and 
not  more  than  two  hundred  dollars,  or  by  imprisonment 
not  less  than  ten  days  nor  more  than  ninety  days." 

The  petitioner  was  arrested  under  the  ordinance  in  Sep- 
tember, 1899,  on  a  complaint  charging  that  within  the 
corporate  limits  of  the  city  he  "did  willfully  and  unlaw- 
fully have  in  his  possession,  for  an  unlawful  purpose,  a 
lottery  ticket  and  tickets,  tools,  instruments,  stamps,  and 
devices  used  and  intended  to  be  used  in  contriving,  pre- 
paring for  sale,  and  distribution  of  said  lottery  tickets, 
*  *  *  whereby  the  peace  and  quiet  of  said  city  was 
disturbed  ;  contrary  to  the  ordinance  in  such  case  made 
and  provided."  Upon  his  trial  he  was  convicted,  and 
sentenced  to  pay  a  fine  of  $75,  in  default  of  which  he  was 
committed  to  the  city  jail  until  payment  thereof,  not  to 
exceed  thirty-seven  and  one-half  days.  He  was  thereafter 
discharged  in  a  proceeding  on  habeas  corpus,  and  hence 
this  appeal. 

1.  The  claim  for  the  petitioner  is  that  the  ordinance  is 
void,  because  (1)  of  a  want  of  power  in  the  city  to  enact 
it ;    and  (2)  the  particular  provision  which  he  is  charged 
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with  violating  puts  upon  a  defendant  the  burden  of  show- 
ing his  innocence,  and  is,  therefore,  in  violation  of  his 
constitutional  rights.  By  the  charter  in  force  at  the  time 
of  the  passage  of  the  ordinance  it  is  provided  that  **the 
council  has  power  and  authority,"  within  the  city,  '*to 
prevent  and  suppress  gaming  and  gambling  houses,  or 
places  where  any  game  in  which  chance  predominates  is 
played  for  anything  of  value,  and  to  punish  any  person 
who  engages  in  such  game  or  keeps  or  frequents  such 
houses:"  Laws,  1893,  p.  820,  §  36,  subd.  5.  It  is  con- 
tended that  this  provision  of  the  charter  does  not  authorize 
or  empower  the  city  to  prevent  and  suppress  gaming  as  a 
substantive  oflFense,  but  only  gaming  or  gambling  houses  ; 
but,  if  it  is  held  otherwise,  the  ordinance  nevertheless  is 
void,  because  a  lottery  is  not  gaming,  within  the  mean- 
ing of  the  charter.  We  are  quite  well  satisfied  the  word 
* 'gaming"  is  used  in  the  charter  as  a  substantive,  and 
not  as  an  adjective,  and  that  the  city  is  vested  with  power 
to  punish  and  suppress  gaming  as  a  substantive  offense. 
In  the  construction  of  the  charter  the  court  ought  not  to 
lose  sight  of  its  object  and  purpose,  and  the  evil  it  was 
intended  to  authorize  the  city  to  suppress.  As  said  by 
Judge  Deaby,  in  construing  the  same  charter  provision 
in  Re  Lee  Tong,  18  Fed.  253,  257 :  ''It  is  evident  that 
there  is  as  much  propriety  and  necessity  for  giving  the 
council  power  to  suppress  'gaming'  as  a  'gambling  house.' 
They  are  simply  diflferent  phases  of  the  same  evil ;  the 
one  being  an  end,  and  the  other  a  means."  So  that  we 
think  the  first  objection  is  not  well  taken. 

2.  The  next  question,  however,  presents  more  diffi- 
culty. The  decisions  as  to  what  constitutes  gaming  have 
not  been  altogether  uniform,  but  it  is  generally  defined 
as  "an  agreement  between  two  or  more  persons  to  risk 
money  on  a  contest  or  chance  of  any  kind,  where  one 
must  be  loser  and  the  other  gainer' '  {Bell  v.  State,  5  Sneed, 
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507,  509;  1  Bouvier,  Law  Diet.;  8  Am.  &  Eng.  Enc. 
Law  [1  ed.] ,  1033) ;  and  a  lottery  is  defined  as  a  scheme 
for  the  '*  distribution  of  prizes  by  chance"  {Governors  of  the 
Almshouse  of  N.  Y.  v.  American  Art  Union,  7  N.  Y.  228), 
or  *'a  sort  of  gaming  contract,  by  which,  for  a  valuable 
consideration,  one  may,  by  favor  of  the  lot,  obtain  a  prize 
of  a  value  superior  to  the  amount  or  value  of  that  which 
he  risks''  (13  Am.  &  Eng.  Enc.  Law  [1  ed.],  1164;  1 
Bouvier,  Law  Diet.;  and  Bell  v.  State,  5  Sneed,  507). 
Mr.  Justice  Gribr  says  in  Phalin  v.  Virginia,  49  U.  S.  (8 
How.)  163,  "Experience  has  shown  that  the  common 
forms  of  gambling  are  comparatively  innocuous  when 
placed  in  contrast  with  the  widespread  pestilence  of  lot- 
teries. The  former  are  confined  to  a  few  persons  and 
places,  but  the  latter  infests  the  whole  community ;  it 
enters  every  dwelling ;  it  reaches  every  class ;  it  preys 
upon  the  hard  earnings  of  the  poor  ;  it  plunders  the  igno- 
rant and  simple."  And  Mr.  Justice  Campbell  says :  *'No 
other  form  of  gambling  operates  as  extensively  in  its  deal- 
ings, or  demoralizes  so  many  people  :"  People  v.  Reilly, 
50  Mich.  384,  388  (45  Am.  Rep.  47,  15  N.  W.  522).  As 
a  result,  there  is  now  scarcely  a  state  in  the  Union  where 
lotteries  are  tolerated,  and  the  mails  are  closed  against 
them  by  act  of  congress.  That  a  lottery  is  a  species  of 
gaming  is  settled  by  authority,  *'if,  indeed,"  as  said  by 
Barclay,  C.  J.,  in  Roselle  y.  Farmers*  Bank,  141  Mo.  42 
(64  Am.  St.  Rep.  501,  39  S.  W.  275),  ^'authority  be  needed 
for  so  clear  a  proposition  :"  Stone  v.  Mississippi,  101  U. 
S.  814  ;  Douglas  v.  Kentucky,  168  U.  S.  488  (18  Sup.  Ct. 
199),  and  authorities  heretofore  cited.  It  was  accord- 
ingly held  in  Bell  v.  State,  5  Sneed,  507,  and  Eubanks  v. 
State,  3  Heisk.  488,  that  the  defendants  were  properly 
convicted  of  gaming  upon  proof  that  they  had  been  con- 
ducting a  lottery.  It  is  true,  a  distinction  is  made  in  the 
statutes  of  this  and  most  of  the  states  between  certain 
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species  of  gaming  and  lotteries,  and  different  punish- 
ments are  provided  for  the  diflferent  offenses.  It  is,  there- 
fore, sometimes  held  that  conducting  a  lottery  is  not  un- 
lawful gaming,  within  the  meaning  of  a  local  statute,  as 
in  Temple  v.  Commonwealth,  75  Va.  892.  But  we  are  deal- 
ing here-  with  the  simple  question  as  to  whether  a  lottery 
is  gaming  in  a  general  sense,  and  whether  it  comes  within 
the  provisions  of  a  municipal  charter  authorizing  the 
municipality  to  prevent  and  suppress  gaming ;  and  our 
conclusion  is  that  under  the  authorities  it  must  be  so 
held. 

3.  The  objection,  however,  that  the  ordinance  in  ques- 
tion is  void  because  it  assumes  to  overthrow  the  presump- 
tion of  innocence,  and  put  upon  the  defendant  the  burden 
of  showing  that  his  possession  of  lottery  tickets  is  lawful 
or  innocent,  is  well  taken.  Such  an  objection  was  held 
fatal  to  an  ordinance  quite  identical  in  language  with  the 
one  before  us  by  the  Supreme  Court  of  California  in  the 
case  of  In  re  Wong  Hane,  108  Cal.  680  (49  Am.  St.  Rep. 
138,  41  Pac.  693) ,  and  the  reasoning  of  the  court  in  that 
case  being,  in  our  opinion,  conclusive,  renders  unneces- 
sary any  further  examination  of  the  question  by  us.  It 
follows,  therefore,  that  the  judgment  of  the  court  below 
must  be  aflSrmed,  and  it  is  so  ordered.  Affirmed. 

Argued  14  November;  decided  11  December,  1800. 
DIIiliERY  i\  BORWICK. 

[60  Pac.  188.] 

Replevin— Evidence— ADMI88IBILITY.— Where  a  complaint  In  replevin  alleges 
that  plaintiff  was  the  owner  of  the  property  on  and  after  a  certain  date,  and 
the  answer  denies  that  he  has  been  the  owner  since  such  date,  evidence  that 
he  executed  a  bill  of  sale  of  a  part  of  the  property  prior  to  such  date  is  inad- 
missible, since  the  denial  in  the  answer  is  an  admlHsion  that  he  was  the  owner 
on  the  date,  under  Hiirs  Ann.  Laws,  1 04,  providing  that  every  material  allega- 
tion of  the  complaint  not  specifically  denied  by  the  answer  shall,  for  the  pur- 
pose of  the  action,  be  taken  as  true:   Simonds  v.  WrigtUjnan,  36  Or.  120,  applied. 

From  Washington  :   Alfred  F.  Sears,  Jr.,  Judge. 
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Action  by  Joseph  Dillery  against  John  Borwick  to  re- 
cover the  possession  of  a  span  of  horses,  wagon,  and  har- 
ness, and  a  colt,  or  their  value  in  case  delivery  cannot 
be  had,  and  damages  for  their  detention.  It  is  alleged  in 
the  complaint  that  on  August  2, 1896,  plaintiflF  was,  ever 
since  has  been,  and  now  is,  the  owner  and  entitled  to  the 
possession  of  said  property ;  that  defendant  secured  a 
judgment  against  plaintiff,  and  caused  an  execution  to 
be  issued  thereon,  in  pursuance  of  which  the  sheriff,  on 
August  2,  1896,  levied  upon  this  property ;  that  at  the 
time  it  was  so  seized  it  was  exempt  from  execution,  of 
which  fact  plaintiff  at  that  time  notified  the  sheriff,  and 
demanded  a  release  of  the  property,  but  the  latter  refused 
to  surrender  it,  and,  on  August  22,  1896,  sold  it  to  the 
defendant.  The  answer  denies  *'that  at  any  time  since 
the  second  day  of  August,  1896,  the  plaintiflF  has  been 
the  owner  of,  or  entitled  to  the  possession  of,  the  prop- 
erty described  in  plaintiflF's  complaint,  or  any  part  there- 
of," and,  after  denying  the  other  material  allegations  of 
the  complaint,  avers  that  defendant  secured  a  judgment 
against  plaintiflF  in  the  County  Court  of  Washington 
County  for  the  sum  of  $80  ;  that  an  execution  was  issued 
on  this  judgment ;  that  the  sheriflF  of  said  county,  by  vir- 
tue thereof,  seized  the  property  in  question,  and  at  its  sale 
defendant  became  the  purchaser,  in  consequence  of  which 
he  is  entitled  to  the  possession  thereof.  Issue  having 
been  joined  by  the  reply,  a  trial  was  had,  resulting  in  a 
judgment  for  defendant,  and  plaintiflF  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  X.  N. 
Sleeves,  with  an  oral  argument  by  Mr.  Martin  L.  Pipes. 

For  respondent  there  was  a  brief  over  the  names  of  Thos. 
H.  &  E.  B.  Tongue  and  Samuel  B.  Huston,  with  an  oral 
argument  by  Mr.  Thos.  H.  Tongue. 
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Mr.  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

It  is  contended  that  the  court  erred  in  permitting  de- 
fendant to  offer  in  evidence  a  bill  of  sale  of  a  part  of  this 
property,  executed  by  plaintiff  prior  to  such  seizure.  It 
appears  from  the  bill  of  exceptions  that  prior  to  August 
2,  1896,  plaintiff  executed  an  instrument  purporting  to 
be  a  bill  of  sale  of  a  part  of  the  property  in  question,  to 
Messrs.  Sampson,  Horton,  and  Ramsby.  Defendant's 
counsel,  upon  the  cross-examination  of  plaintiff,  pro- 
pounded to  him  the  following  questions,  in  reference  to 
the  bill  of  sale :  "Did  you  deliver  that  to  Horton  and 
Ramsby?  A.  He  had  it  in  his  office.  Q.  After  you 
signed  it,  he  kept  it?  A.  It  remained  there  on  the  desk  ; 
yes,  sir."  The  defendant's  counsel  then  offered  the  bill 
of  sale  in  evidence,  as  the  bill  of  exceptions  recites,  ''for 
the  purpose  of  showing  title  out  of  the  plaintiff."  Plain- 
tiff's counsel  thereupon  asked  the  witness,  "Was  this 
given  as  an  absolute  transfer  of  the  property  or  as  secur- 
ity?" to  which,  without  objection,  he  replied,  "As  se- 
curity." His  counsel  objected  to  the  introduction  of  the 
bill  of  sale,  but,  the  objection  being  overruled,  it  was  re- 
ceived in  evidence,  and  an  exception  to  the  court's  action 
in  this  respect  was  reserved.  The  complaint  having  al- 
leged that  plaintiff  was  the  owner  of  this  property  on  and 
after  August  2,  1896,  the  denial  in  the  answer  to  which 
attention  has  been  called  is  tantamount  to  an  admission 
that  he  was  the  owner  of  it  on  that  day :  Hill's  Ann. 
Laws,  §  94  ;  1  Enc.  PI.  &  Prac.  789.  The  ultimate  fact 
was  plaintiflF's  ownership  and  right  of  possession  after  the 
property  was  levied  upon,  and  the  probative  facts  in  is- 
sue upon  which  the  ultimate  fact  depended  were  that  the 
property  was  not  exempt  from  execution,  and  that  plain- 
tiff had  not,  prior  to  the  sale  thereof,  selected  and  re- 
served it  as  such.     Whatever  the  rule  may  be  in  relation 
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to  the  introduction  of  evidence  under  the  general  issue 
tending  to  defeat  a  plaintiff's  right  in  actions  of  this 
character  by  showing  title  to  the  property  in  controversy 
in  a  third  person,  it  can  have  no  application  to  the  case 
at  bar,  for  there  is  no  issue  in  relation  to  the  ownership 
and  right  of  possession  prior  to  August  2,  1896,  defend- 
ant admitting  that  prior  to  the  seizure  plaintiff  was  the 
owner,  and  predicating  his  right  of  possession  upon  the 
judgment  execution  and  the  seizure  and  sale  of  the  prop- 
erty thereunder.  , Issues  are  framed  to  enable  the  court 
to  see  the  point  in  dispute,  and  to  advise  the  parties  what 
they  would  reasonably  be  expected  to  attack  or  defend 
at  the  trial.  If  evidence  be  offered  of  which  the  oppo- 
site party  had  no  intimation  beforehand,  its  introduction 
against  bini  would  be  taking  him  by  surprise,  and  at  a 
disadvantage,  to  prevent  which  the  rule  is  universal  that 
evidence  shall  correspond  with  the  substance  of  the  ma- 
terial allegations,  and  be  relevant  to  the  questions  in  dis- 
pute :  Chamberlayne's  Best,  Ev.  §  252;  Hill's  Ann. 
Laws,  §  704.  The  defendant  having  admitted,  in  his 
answer,  plaintiff's  ownership  of  the  property  on  August 
2,  1896,  it  is  reasonable  to  suppose  that  the  latter  could 
have  had  no  intimation  beforehand  that  evidence  would 
be  produced  tending  to  controvert  this  admission,  and  its 
introduction  must  have  been  a  surprise  to  him,  for,  if  he 
was  the  owner  of  the  property  at  the  time  it  was  levied 
upon,  it  was  immaterial  whether  he  had  executed  a  bill 
of  sale  of  any  part  thereof  prior  to  that  time.  Plaintiff's 
ownership  at  the  time  of  the  seizure  of  the  property  hav- 
ing been  established  by  the  pleadings,  the  court  erred  in 
permitting  the  defendant  to  controvert  the  admissions  in 
his  answer  by  introducing  the  bill  of  sale  in  evidence  : 
Simonds  v.  Wrightmaii,  36  Or.  120  (58  Pac.  1100).  It 
follows  that  the  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial.  Reversed. 
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Argued  18  November;  decided  11  December,  1809.  ljL-55? 

Mccormick  machine  co.  i.  novEY. 

[Se  Pac.  189.] 

1.  Pi«eadino--Dkkial  of  Incorporation— Negative  Pregnant.— A  deninl 

that  plaintiff  1h  a  corporation  organized  "  under  or  by  virtue  of  the  lawM  of 
the  Htate  of  IllinolH,"  does  not  raise  an  Issue,  since  it  Is  pregnant  with  the  ad- 
mission that  the  plaintiff  is  nevertheless  a  corporation. 

2.  Appeal.— Insufficiency  of  Evidence— New  Trial.— The  action  of  a  trial 

court  in  refusing  to  set  aside  a  verdict  and  grant  a  new  trial  because  of  the 
Insttfflctency  of  the  evidence  Is  not  reviewable:  SUUe  v.  Foot  You^  24  Or.  61, 
followed. 

From  Lane  :   J.  G.  Fullerton,  Judge. 

Action  by  McCormick  Harvesting  Machine  Company 
against  Emily  Hovey,  substituted  for  A.  G.  Hovey,  de- 
ceased, formerly  doing  business  under  the  firm  name  of 
the  Lane  County  Bank,  for  money  had  and  received. 
Judgment  for  plain tiflf,  and  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Absalom  C.  Woodcock, 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Edwin  0.  Potter  and  L,  T,  Harris. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

1.  The  complaint  alleges,  among  other  things,  "that 
the  plaintiflF  is,  and  was  during  all  the  dates  and  times 
herein  mentioned,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of 
Illinois."  The  answer  '^denies  any  information  suffi- 
cient to  form  a  belief  as  to  whether  or  not  plaintiff  is,  or 
was  during  all  or  any  of  the  dates  or  times  mentioned,  a 
corporation  duly,  or  at  all,  organized  under  or  by  virtue 
of  the  laws  of  the  State  of  Illinois."     No  proof  was  of- 
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fered  at  the  trial  tending  to  establish  the  fact  of  plaintiff's 
incorporation.  After  verdict,  the  defendant  moved  to  set 
the  same  aside,  and  for  a  new  trial,  upon  the  ground  that 
the  evidence  was  insuflBcient  to  justify  it.  Appellant 
contends  that  the  motion  should  have  been  allowed,  for 
two  reasons :  (1)  That  plaintiff  failed  to  establish  its 
corporate  capacity ;  and  (2)  the  evidence  was  otherwise 
insuflScient  to  support  the  verdict. 

The  reason  first  assigned  is  met  by  the  contention  that 
the  answer  admits  plaintiff's  corporate  existence.  The 
denial  being  that  plaintiff  was  a  corporation  organized 
and  existing  "under  and  by  virtue  of  the  laws  of  the 
State  of  Illinois,"  it  is  pregnant  with  the  admission  that 
the  defendant  is  nevertheless  a  corporation.  Such  a  de- 
nial merely  amounts  to  a  contradiction  that  plaintiff  was 
organized  under  the  laws  of  Illinois.  This  doctrine  has 
been  so  enunciated  in  Wright  Y.Fire  Ins.  Assoc.  12  Mont. 
474  (31  Pac.  87,  19  L.  R.  A.  211) — a  case  in  quatuor  pedi- 
bus  with  the  one  at  bar.  Upon  the  same  principle,  it  has 
been  held  by  this  court  that  a  conjunctive  denial  was  in- 
sulSicient  to  raise  an  issue  :  Moser  v.  Jenkins,  5  Or.  447. 
See,  also,  Bliss,  Code  PI.  §  332.  The  fact  of  plaintiff's 
corporate  capacity  was  therefore  admitted  by  the  plead- 
ings, and  it  was  unnecessary  to  offer  any  proof  upon  the 
subject. 

2.  The  second  reason  assigned  is  not  available,  as  this 
court  will  not  review  the  action  of  the  trial  court  in  re- 
fusing to  set  aside  a  verdict  and  grant  a  new  trial  because 
not  justified  by  the  evidence  :  State  v.  Foot  You,  24  Or. 
61  (32  Pac.  1031,  and  33  Pac.  537) .  Affirmed. 
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Argued  16  November;  decided  18  December,  1809. 
MOOBES  V.  MOOBES. 

[fiOPac.H27.] 

1.  DisMiasivo  AppEAii— Termination  of  Ck>NTRoyBRST.— Where,  pending  an 

appeal  from  a  decree  in  plaintiff's  favor  in  a  suit  to  quiet  tiUe,  he  obtained  a 
flnal  Judgment  against  defendants  in  an  action  for  possession,  it  terminated 
the  controversy,  as,  under  Hill's  Ann.  Laws,  g  820,  the  Judgment  Is  conclusive 
as  to  the  estate  in  the  property,  and  the  appeal  will  be  dismissed  as  if  the  suit 
had  been  abated. 

2.  Costs  as  a  Subjectt  of  SniT.^The  costs  and  expenses  of  a  litigation  do  not 

constitute  a  subject  of  controversy  that  can  be  considered  by  an  appellate 
court,  so  that,  if  the  original  contention  has  been  disposed  of,  the  appeal  will 
be  dismissed. 

S.  Costs  on  Dismissing  Appkal.— When  a  controversy  involved  in  an  appeal  Is 
terminated  by  one  of  the  i>artles  without  the  other's  consent,  each  i>arty  will 
pay  his  own  costs  on  a  dismissal  of  the  appeal. 

From  Marion  :    Henry  H.  Hewitt,  Judge. 

Suit  by  A.  N.  Moores  against  Ross  E.  Moores  and  others 
as  joint  executors  of  Ellen  L.  Moores,  deceased.  There 
was  a  decree  in  favor  of  plaintiff,  and  defendant's  appeal. 
Plaintiff  now  moves  to  dismiss  the  appeal. 

Dismissed. 

Mr.  John  A.  Carson,  for  the  motion. 
Mr,  D.  C,  Sherman,  contra, 

Mr.  Justice  Moorb  delivered  the  opinion. 

This  is  a  motion  to  dismiss  an  appeal.  Plaintiff  com- 
menced a  suit  to  determine  an  adverse  claim  to  lots  num- 
bered 1  and  2  and  the  north  half  of  lot  No.  6  in  block  No. 
59,  in  the  City  of  Salem,  alleging  that  he  was  the  owner 
in  fee  and  in  the  possession  thereof,  and  that  the  defend- 
ants claimed  an  estate  or  interest  therein  adverse  to  him, 
but  that  such  claim  was  without  right.  The  defendants, 
having  denied  the  material  allegations  of  the  complaint, 
alleged  that  at  the  commencement  of  the  suit,  and  for  a 
long  time  prior  thereto,  they  were  seised  in  fee  and  in  the 
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actual  possession  of  said  lots,  and  that  the  plaintiff  was 
not,  at  the  commencement  of  the  suit,  nor  had  he  at  any 
time  been,  in  the  actual  possession  of  said  property,  or 
any  part  thereof,  by  himself  or  tenant.  The  answer  not 
having  set  out  the  origin,  nature,  or  character  of  the  de- 
fendants' adverse  interest  or  estate  in  these  lots,  the  court 
below  for  that  reason  decreed,  upon  the  pleadings,  that 
plaintiff  was  the  owner  in  fee  and  in  the  possession  of  the 
premises,  and  that  neither  of  the  defendants  had  any  es- 
tate, right,  title,  or  interest  therein,  from  which  decree 
they  appeal. 

1.  It  appears  from  plaintiff's  alSidavit,  which  is  un- 
controverted,  that,  after  the  appeal  was  perfected,  defend- 
ants caused  a  workman  in  plaintiff's  employ,  engaged  in 
building  fences  on  these  lots,  to  be  arrested  upon  a  charge 
of  willful  trespass,  but  upon  trial  he  was  acquitted,  where- 
upon plaintiff  commenced  an  action  against  the  defend- 
ants to  recover  possession  of  the  lots,  and,  a  trial  being 
had,  judgment  was  given  that  he  was  the  owner  and  en- 
titled to  the  immediate  possession  thereof.  From  this 
judgment  no  appeal  was  taken,  and,  the  time  limited 
therefor  having  expired,  and  defendants  having  paid  the 
costs  and  disbursements  of  the  action,  plaintiff's  counsel 
contend  that  the  judgment  in  the  action  and  its  satisfac- 
tion terminated  the  controversy  in  the  original  suit,  and, 
this  being  so,  the  appeal  presents  only  a  moot  question 
to  be  considered.  In  an  action  to  recover  the  possession 
of  real  property  the  judgment  therein  is  conclusive  as  to 
the  estate  in  such  property,  and  the  right  to  the  possession 
thereof,  so  far  as  the  same  is  thereby  determined,  upon 
the  party  against  whom  it  is  given  :  Hill's  Ann.  Laws,  § 
329 ;  Hill  v.  Cooper,  8  Or.  254 ;  Barrell  v.  Title  Guarantee 
Co.  27  Or.  77  (39  Pac.  992).  At  the  common  law  the  issue 
tried  in  an  action  of  ejectment  was  the  right  of  possession 
only^  and  the  judgment  conferred  no  title  upon  the  party 
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in  whose  favor  it  was  given,  and,  not  being  final  as  to 
the  title,  it  was  always  in  the  power  of  the  party  failing, 
whether  plaintiff  or  defendant,  to  bring  a  new  action ; 
and  this  is  still  the  rule  in  the  absence  of  a  statute  chang- 
ing it :  Tyler,  Ej.  592.  It  will  be  seen  that  our  statute 
makes  the  judgment  in  such  actions  equivalent  to  a  con- 
veyance of  the  interest  which  the  losing  party  had  in  the 
premises  at  the  time  the  judgment  was  rendered,  and  it 
was  admitted  upon  the  argument  of  the  case  at  bar  that 
the  defendants  had  not  acquired  any  other  estate  since  the 
rendition  of  the  judgment.  If,  after  perfecting  the  ap- 
peal, the  defendants  had  voluntarily  conveyed  all  their 
interest  in  these  lots  to  plaintiff,  it  is  certain  that  the 
transfer  of  such  estate  and  right  of  possession  would  have 
terminated  the  controversy  :  Cleveland  v.  Chamberlain,  66 
U.  S.(l  Black.)  419. 

It  remains  to  be  seen  whether  the  title  which  plaintiff 
secured  by  coercion  can  be  relied  upon  as  a  settlement 
of  the  controversy  involved  in  this  suit.  In  Edwards  v. 
Perkins,  7  Or.  149,  it  was  held  that  a  party  voluntarily 
paying  a  judgment  rendered  against  him  is  not  thereby 
precluded  from  prosecuting  an  appeal  therefrom.  The 
reason  assigned  for  the  conclusion  there  reached  was 
based  upon  the  fact  that,  unless  the  undertaking  on  ap- 
peal stipulated  for  the  payment  of  the  judgment,  if  af- 
firmed, the  respondent,  notwithstanding  the  appeal,  could 
enforce  it,  and  the  payment  was  simply  another  mode  of 
effecting  the  purpose  of  such  undertaking.  Mr.  Justice 
Boise,  speaking  of  the  rights  of  the  appellant,  in  render- 
ing the  decision,  says,  "We  think  he  is  in  no  worse  posi- 
tion from  having  paid  the  judgment  voluntarily  than  if 
he  had  settled  the  execution  with  costs."  In  Piano  Mfg. 
Co,  V.  Rasey,  69  Wis.  246  (34  N.  W.  85),  it  is  held  that, 
in  order  to  justify  the  supreme  court  in  dismissing  an 
appeal  on  the  ground  that  the  litigation  is  settled  by  pay- 


264  MooRBS  V,  MooRKS.  [36  Or. 

ment  of  the  judgment,  the  evidence  must  be  clear  and 
conclusive  that  the  payment  was  voluntary  and  with  a 
view  to  such  settlement.  The  rule  is  well  settled  in  this 
state  that,  if  a  party  voluntarily  accept  the  benefits  of  a 
judgment  or  decree  rendered  in  his  favor  for  more  than 
the  amount  conceded  to  be  due  him  by  the  adverse  party, 
or  voluntarily  complies  with  a  mandatory  judgment  ren- 
dered against  him,  such  act  settles  the  controversy,  and 
his  appeal  will  be  dismissed:  Portland  Const.  Co.y.  O^Neil^ 
24  Or.  54  (32  Pac.  764);  Bush  v.  Mitchell,  28  Or.  92  (41 
Pac.  155);  Jacksonville  School  Dist.  v.  Crowell,  33  Or.  11 
(52  Pac.  693). 

So,  too,  circumstances  may  intervene,  which,  by  oper- 
ation of  law,  and  without  the  volition  of  the  appellant, 
would  terminate  the  controversy  involved  in  the  appeal, 
and  leave  no  subject-matter  upon  which  a  reversal  of  the 
judgment  could  operate,  thereby  rendering  the  appeal 
ineffectual.  Thus,  in  Kidd  v.  Morrison,  Phill.  Eq.  31, 
in  1861,  a  suit  was  instituted  in  the  trial  court  of  Moore 
County,  North  Carolina,  to  cancel  a  deed  for  a  slave, 
alleged  to  have  been  obtained  by  fraud.  In  1863  the 
cause  was  set  for  hearing,  and  transferred  to  the  supreme 
court  of  that  state,  which,  in  1866,  dismissed  the  bill  as 
if  the  suit  had  abated,  requiring  each  party  to  pay  his 
own  costs.  Mr.  Chief  Justice  Pearson,  speaking  for  the 
court,  in  rendering  the  decision,  says  :  "At  the  filing  of 
the  bill  the  slave  was  in  the  possession  of  the  complainant, 
and  continued  in  her  possession  up  to  the  time  of  his 
emancipation  by  act  of  law.  So  that  the  bill  presents  no 
question  in  respect  to  profits  or  heirs,  and  the  sole  ques- 
tion-made is  in  respect  to  the  title.  That  question  is  now 
gone.  It  has  passed  away  by  the  political  death  of  the 
slave  as  completely  as  if  he  had  died  a  natural  death." 
In  St<ite  V.  Martin,  30  Or.  108  (47  Pac.  196),  it  was  held 
that  an  appeal  from  a  judgment  on  conviction  of  a  crime 
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abates  on  the  death  of  the  defendant,  and  it  cannot  be 
prosecuted  to  a  final  determination  by  the  personal  rep- 
resentatives of  the  accused,  even  though  the  abatement 
leaves  in  force  a  judgment  for  costs,  enforceable  against 
his  estate.  In  Hice  v.  Orr,  16  Wash.  163  (47  Pac.  424), 
the  defendant,  as  Mayor  of  the  City  of  Tacoma,  under 
authority  of  its  charter,  appointed  on  two  occasions  one 
James  Wickersham  as  city  attorney,  but  the  council  each 
time  refused  to  confirm  such  appointment,  whereupon 
Hice  secured  an  alternative  writ  of  mandate  requiring 
the  defendant  to  appoint  at  each  regular  meeting  of  the 
council,  subject  to  confirmation,  some  qualified  person  as 
city  attorney,  or  show  why  he  had  not  done  so.  A  de- 
murrer to  the  writ  having  been  sustained,  the  proceed- 
ings were  dismissed,  and  plaintiff  appealed,  pending 
which  the  defendant  again  appointed  Wickersham,  and 
the  council  confirmed  the  appointment.  The  court,  upon 
defendant's  motion,  dismissed  the  appeal,  Mr.  Justice 
Anders  saying:  "As  the  object  of  the  proceeding  has 
been  fully  accomplished,  there  is  no  longer  any  contro- 
versy to  be  determined,  and  the  motion  must,  therefore, 
be  granted.  The  fact  that  there  is  no  controversy  be- 
tween the  parties  to  an  action,  or  that  a  right  involved 
in  an  action  has  ceased  to  exist,  may  be  shown  at  any 
time  before  the  case  is  decided." 

2.  In  the  first  case  and  the  last  case  to  which  atten- 
tion has  been  called  the  controversy  involved  in  the  ap- 
peal was  settled  without  the  volition  of  the  appellant,  and 
in  the  last  Mr.  Justice  Dunbar,  while  concurring  in  the 
dismissal  of  the  appeal,  did  not  agree  with  his  associates 
in  the  judgment  for  costs  which  followed,  saying:  ''If 
the  appellant  was  entitled  to  costs  if  the  litigation  had 
been  determined  before  the  object  of  the  proceeding  had 
been  accomplished,  he  is  entitled  to  them  now."  The 
judgment  in  the  action  was  secured  without  defendant's 
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consent,  but  it  is  nevertheless  binding  upon  them,  and 
settles  the  controversy  inaugurated  by  the  suit  and  in- 
volved in  the  appeal,  except  as  to  the  matter  of  costs  in- 
curred. It  is  settled  beyond  question,  however,  that  costs 
alone  do  not  constitute  an  actual  controversy  between 
parties  litigant  which  an  appellate  court  will  consider : 
2  Enc.  PI.  &  Prac.  344 ;  State  ex  rel.  v.  Sloan,  69  N.  C. 
128;  State  v.  Richmond,  etc.  R.  R.  Co.  74  N.  C.  287; 
State  ex  rel.  v.  Meacham,  17  Wash.  429  (50  Pac.  52). 
3.  Where  a  controversy  involved  in  an  appeal  has  ter- 
minated without  the  consent  of  the  appellant,  it  seems 
wrong  that  the  costs  incurred  should,  without  his  fault, 
be  taxed  against  him,  and  the  injustice  of  such  a  course 
is  apparent  from  an  inspection  of  the  opinion  of  Mr. 
Justice  Dunbar,  in  Hice  v.  0?t,  16  Wash.  163  (47  Pac. 
424).  The  settlement  of  the  controversy  having  been 
secured  by  respondent's  act,  in  which  the  appellants  did 
not  concur,  the  appeal  will  be  dismissed  as  if  the  suit 
had  abated ;   each  party  to  pay  his  own  costs. 

Dismissed. 


Argued  21  November;  decided  26  December,  1880. 

IjOMBard  v.  carter. 

[60  Pac.  473.] 

Administrators— Buying  Legacy.— Hill's  Ann.  Laws,  g  1166,  providing  that 
the  order  of  conflrmatlon  of  an  administrator's  sale  is  conclusive  as  to  the 
regularity  of  the  sale,  and  no  further,  and  that  all  purchases  of  the  property 
of  the  estate  by  an  ♦  ♦  ♦  adminlstnitor,  however  made.  ♦  ♦  •  are  void, 
refers  to  purchases  of  the  property  of  the  estate  by  the  administrator  at  his 
own  sale,  and  not  to  a  purchase  by  him  of  a  legacy  bequeathed  by  deceased, 
which,  If  fair,  and  for  an  adequate  consideration,  Is  valid. 

From  Multnomah  :    Loyal  B.  Stearns,  Judge. 

Suit  by  B.  M.  Lombard  against  Loring  S.  Carter  and 
another.     Judgment  for  defendants.     Plaintiff  appeals. 

Affirmed. 
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For  appellant  there  was  a  brief  over  the  names  of  Ben- 
jamin M.  Lombard  in  pro  per.  and  John  T  McKee. 

For  respondent  there  was  a  brief  over  the  name  of  Cat- 
tin,  Kollock  &  Catlin. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

The  facts  which  characterize  this  case  are  substantially 
as  follows  :  On  July  16, 1895,  the  will  of  Minerva  Carter, 
deceased,  was  admitted  to  probate,  and  the  defendant 
Walter  V.  Smith  appointed  administrator  of  her  estate. 
By  the  provisions  of  the  will,  the  defendant  Loring  S. 
Carter  was  entitled  to  a  legacy  of  $2,100,  and  a  share  as 
heir  in  the  residuum  of  the  estate.  On  November  29, 
1895,  Carter,  being  largely  indebted  to  Smith,  sold,  as- 
signed, and  transferred  said  legacy,  and  all  other  right, 
'title,  and  interest  he  then  had  in  said  estate,  to  Smith's 
wife.  While  the  assignment  was  made  to  the  wife,  it  was 
in  reality  for  the  benefit  of  the  husband,  and  was  so  under- 
stood at  the  time  it  was  made.  Subsequently,  on  March 
3,  1897,  the  plaintiff  obtained  a  judgment  against  Carter 
for  the  sum  of  $265.60,  which  being  duly  docketed  he 
instituted  this  suit  to  set  aside  said  assignment,  and  to 
enjoin  Carter  from  further  disposing  of  his  interest  in 
said  estate.  There  are  no  allegations  of  fraud  in  the 
complaint,  but  in  the  reply  it  is  set  forth  that  the  assign- 
ment '*was  made  with  the  intent  to  hinder,  delay,  and  de- 
fraud creditors  and  other  persons  of  their  lawful  suits, 
damages,  debts  and  demands."  There  was  no  evidence 
of  fraud,  unless  the  facts  above  stated  can  be  so  construed. 
The  decree  of  the  court  below  was  for  the  defendants,  and 
plaintiff  appeals. 

The  case  was  submitted  on  briefs,  without  oral  argu- 
ment, and  the  only  contention  made  by  plaintiff  is  that 
the  assignment  is  void  under  Section  1166,  Hill's  Ann. 
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Laws,  which  provides  as  follows:  '*The  order  of  con- 
firmation of  sale  in  this  title  mentioned  is  conclusive  as 
to  the  regularity  of  the  sale,  and  no  further.  All  pur- 
chases of  the  property  of  the  estate  by  an  executor  or 
administrator,  however  made,  whether  directly  or  indi- 
rectly, are  prohibited,  and  if  made  are  void."  It  is  as- 
sumed that  the  plaintiff  stands  in  Carter's  shoes,  and 
comes  within  the  purview  of  the  inhibition  of  the  statute. 
Conceding,  but  not  deciding,  that  such  is  the  case,  the 
plaintiff  cannot  prevail  under  the  facts.  It  is  the  pur- 
chase of  the  property  of  the  estate  by  an  administrator 
at  his  own  sale  which  is  inhibited  by  the  statute,  while 
the  case  assumed  would  be  rather  that  of  a  trustee  pur- 
chasing trust  property  from  his  cestui  que  trust:  Mills  v. 
Mills,  57  Fed.  873,  and  63  Fed.  511.  In  such  a  case,  if 
the  transaction  appears  to  be  fair,  and  grounded  upon  an 
adequate  consideration,  it  will  be  upheld ;  and  it  is  ob- 
viously so  in  the  present  controversy,  or,  at  least,  there 
is  nothing  in  the  record  to  show  to  the  contrary. 

Affirmed. 
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Argued  22  Nov.;  decided  26  Dec.,  1899;  reheaHng  denied  26  Feb.,  1900. 
SAVAGE  V,  SAVAGE. 

[59Pac.461.] 

1.  Election  of  Remedies— Note  or  Assumpsit.— Where  there  is  n  debt  that  has 

been  evidenced  by  a  written  memorandum  such  as  a  note,  the  foct  that  no 
recovery  can  be  had  on  the  writing,  or  that  Its  value  as  evidence  Is  destroyed, 
does  not  affect  the  right  to  recover  ft*om  the  debtor  on  the  original  debt: 
Schreyer  v.  Turner  Flouring  Oo.  29  Or.  1,  approved. 

2.  Effect  of  Altering  a  Note.— The  material  alteration  of  a  promissory  note 

without  a  fraudulent  or  wrongful  intent,  while  it  may  possibly  avoid  the 
writing,  will  not  affect  the  right  of  action  on  the  indebtedness  Itself,  if  that 
was  not  extinguished  by  and  merged  into  the  writing:  Wallace  v.  IVce,  82  Or. 
288,  approved. 

3.  Pleading— Aider  by  Verdict.— Where  a  complaint  on  an  original  debt  al. 

leges  the  delivery  of  a  note,  that  plaintiff  afterward  materially  altered  it  in 
the  presence  of  one  of  the  makerH,  but  without  the  knowledge  of  the  other 
maker,  and  the  giving  up  of  such  note,  but  fails  to  allege  that  the  alteration 
was  not  made  with  a  fraudulent  Intent^  the  defect  Is  cured  by  the  verdict,  the 
answer  and  reply  having  raised  that  issue :   Booth  v.  Moody ,  80  Or.  222,  applied. 
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4.  AiiTERKD  NOTK  AS  EVIDENCE.— In  an  action  on  an  indebtedness  for  which  a 

note  was  given,  which,  owing  to  a  subsequent  alteration,  had  been  abandoned, 
the  note  is  competent  evidence  on  the  question  of  the  Intent  with  which  the 
alteration  had  been  made. 

5.  Instruction— Assuming  Disputed  FACTS.~An  Instruction  which  assumes 

as  true  a  disputed  question  Is  properly  refused. 

6.  Refusing  Instbuctions  Albeadt  Given.— It  is  not  error  to  refuse  to  repeat 

an  instruction  either  exactly  or  substantially  already  Included  in  the  charge 
given. 

7.  iNSTBUcnoN  — Pbbsumption  of  Innocence.— The  Jury  will  not  be  held  to 

have  been  misled,  where,  after  an  instruction  that  plaintiff  must  assume  the 
burden  of  proof  to  show  that  the  alteration  in  a  note  was  made  under  the 
honest  belief  that  he  had  a  right  to  make  it,  and  without  an  intent  to  deAraud, 
the  court  said  that  It  is  presumed  that  plaintiff  is  innocent  of  any  wrong,  and 
that  the  Jury  are  entitled  to  consider  that  presumption  in  connection  with  the 
evidence  about  intent  and  honest  belief. 

From  Marion  :   George  H.  Burnett,  Judge. 

Action  by  John  Savage,  Sr.,  against  John  Savage,  Jr. 
and  another.  The  complaint  states,  in  effect,  that  on  De- 
cember 12,  1891,  the  plaintiff  lent  to  defendants  $3,000  in 
United  States  gold  coin,  which  they  promised  to  repay 
within  one  year,  in  like  coin,  with  interest  from  date  at 
the  rate  of  eight  per  cent,  per  annum,  and  also  that  they 
would  pay  all  taxes  assessed  and  levied  upon  said  money  ; 
that,  as  evidence  of  said  loan,  the  defendants  executed  and 
delivered  to  plaintiff  their  promissory  note,  a  copy  of 
which  is  set  out.  The  note  runs  :  "One  year  after  date, 
without  grace,  I  promise  to  pay,"  etc.,  and  "all  taxes 
that  may  be  levied  thereon."  It  provides  for  the  payment 
of  interest  annually,  and  a  reasonable  attorney's  fee.  The 
complaint,  after  reciting  that  certain  payments  were  made 
on  the  loan,  further  alleges,  in  substance,  that  defendants 
failed  and  neglected  to  pay  the  taxes,  or  any  part  thereof, 
80  assessed  or  levied,  by  reason  whereof  the  plaintiff  was 
compelled  to  and  did  pay  the  same,  and  that  on  or  about 
March,  1894,  for  and  in  consideration  and  pursuance  of 
an  agreement  by  plaintiff  to  pay  all  taxes  that  might  there- 
after be  assessed  against  said  loan,  the  defendant  John 
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Savage,  Jr.  agreed  to  and  did  pay  interest  thereon  at  the 
rate  of  ten  per  cent,  per  annum  from  December  12,  1893  ; 
that  thereafter,  about  November,  1894,  the  plaintiff,  in 
accordance  with  said  agreement,  and  with  the  knowledge 
and  consent  of  John  Savage,  Jr.,  at  the  banking  house  of 
Ladd  &  Bush  at  Salem,  and  in  the  presence  of  the  em- 
ployees at  said  bank,  altered  the  note  by  changing  the  rate 
of  interest  from  eight  to  ten  per  cent,  per  annum  ;  *'that 
the  plaintiff,  before  the  commencement  of  this  action,  sur- 
rendered to  the  defendants  said  note  ;"  that  there  is  now 
due  and  owing  upon  said  loan  from  defendants  to  the 
plaintiff  the  sum  of  $2,893,  with  interest  at  the  rate  of 
eight  per  cent,  per  annum  from  December  7,  1896,  which 
the  defendants  neglect  and  refuse  to  pay.  The  prayer 
is  for  judgment  against  the  defendants  for  the  sum  last 
named,  with  interest,  costs,  and  disbursements.  To  this 
complaint  the  defendants  demurred  separately,  each  as- 
signing as  a  reason  therefor  that  said  complaint  does  not 
state  facts  sulSicient  to  constitute  a  cause  of  action  against 
him.  The  demurrers  being  overruled,  the  defendants 
answered  separately,  each  setting  up  identically  the  same 
defense,  which,  after  denying  the  material  allegations  of 
the  complaint,  is  as  follows :  ''That  at  Salem,  Oregon, 
on  the  12th  day  of  December,  1891,  the  defendant  answer- 
ing herein  and  the  other  defendant,  John  Savage,  Jr.,  ap- 
plied to  the  plaintiff  herein,  each  for  a  loan  of  fifteen  hun- 
dred dollars,  and  for  such  loan  they  proffered  to  give  the 
plaintiff  their  several  promissory  note  for  the  sum  of  three 
thousand  dollars,  each  being  surety  for  the  other  in  the 
sum  of  fifteen  hundred  dollars,  and  in  pursuance  of  such 
an  agreement,  and  in  consummation  thereof,  at  the  same 
time  and  place,  the  defendant  answering  herein,  with  the 
defendant  John  Savage,  Jr.,  made,  executed,  and  deliv- 
ered to  plaintiff,  in  payment  for  the  fifteen  hundred  dol- 
lars loaned  to  each,  a  certain  promissory  note,  of  which 
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the  following  is  a  true  copy,  and  the  whole  thereof." 
Then  follows  a  copy  of  the  note  as  set  out  in  plaintiff's 
complaint,  and  a  minute  of  the  indorsements  thereon ; 
and,  continuing,  it  is  further  alleged:  "That  after  the 
making  and  delivery  of  said  promissory  note  to  the  plain- 
tiff, and  on  or  about  the  7th  day  of  December,  1895,  after 
the  payment  of  three  hundred  dollars,  the  plaintiff  herein, 
without  the  knowledge  or  consent  of  the  defendant  an- 
swering herein,  and  with  the  intent  to  wrongfully  cheat 
and  defraud  this  defendant,  wrongfully  and  fraudulently 
materially  altered  said  promissory  note  by  changing  the 
rate  of  interest  therein  named  from  eight  to  ten  per  cent., 
with  the  intent  to  wrongfully  and  fraudulently  exact  from 
this  defendant  interest  upon  said  promissory  note  at  the 
rate  of  ten  per  cent,  per  annum,  according  to  the  tenor  of 
said  note  ;  that  this  defendant  had  no  knowledge  of  the 
said  material  alteration  of  the  said  promissory  note  by 
plaintiff  then,  nor  has  he  since  assented  to  or  consented 
to  said  alteration."  A  reply  was  filed  to  each  of  these 
separate  answers,  denying  every  material  allegation  of 
the  new  matter  set  up  therein.  Trial  being  had  before  a 
jury,  the  verdict  and  judgment  were  for  plaintiff,  and  de- 
fendants appeal.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Messrs,  Harry  J.  Bigger  and  Geo.  G,  Bingham, 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr,  John  A,  Carson. 

Mr.  Chief  Justice  Wolverton,  after  stating  the  facts 
in  the  foregoing  language,  delivered  the  opinion. 

1.  It  is  first  insisted  that  the  court  erred  in  overrul- 
ing the  demurrers  to  the  complaint,  but,  inasmuch  as  the 
defendants  have  answered  over,  w^e  can  only  consider 
whether  the  complaint  is  sufiicient  after  verdict.     The 
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contention  is  that,  having  brought  his  action  upon  an 
express  contract,  which  appears  to  have  been  purposely 
altered,  plaintiff  cannot  recover  against  the  defendant 
Frank  Savage  upon  an  implied  promise.  This  proposi- 
tion assumes  that  the  complaint  is  based  upon  the  note, 
while,  upon  the  other  hand,  it  is  contended  that  the  action 
is  founded  upon  the  original  consideration,  and  not  upon 
the  note.  But,  before  considering  the  question  here  made, 
we  will  dispose  of  another.  It  is  argued  that,  as  the 
money  was  loaned  and  the  note  executed  and  delivered 
at  the  same  time,  there  was  but  one  transaction,  and  the 
loan  was  merged  in  the  note ;  hence  that  there  could  be 
but  one  cause  of  action,  and  that  upon  the  note.  The 
authorities,  however,  establish  the  converse  of  the  propo- 
sition. The  able  authors  of  the  American  &  English 
Encyclopedia  of  Law  (2  ed.,  vol.  2,  p.  200)  lay  down 
the  rule  that  * 'where  a  promissory  note  is  given  for  the 
purchase  price  of  goods,  or  for  money  lent,  or  for  any 
precedent  indebtedness  which  is  not  extinguished  by,  and 
exists  independently  of,  the  writing,  and  the  payee  inno- 
cently makes  a  material  alteration  therein,  although  the 
note  itself  is  avoided,  and,  since  the  liability  of  the  surety 
exists  solely  by  virtue  of  the  writing,  there  can  therefore 
be  no  recovery  against  him,  there  may  nevertheless  be  a 
recovery  by  the  payee  against  the  maker  on  the  original 
indebtedness:"  Matteson  y.  Ellsworth,  33  Wis.  488  (14 
Am.  Rep.  766);  Gorden  v.  Robertson,  48  Wis.  493  (4  N. 
W.  579) ,  and  Sullivan  v.  Rudisill,  63  Iowa,  158  (18  N.  W. 
856) ,  are  instances  of  actions  maintained  upon  the  origi- 
nal consideration,  disregarding  the  note  given  in  evidence 
thereof  where  it  was  for  money  loaned  ;  and  this  court, 
in  Black  v.  Sippy,  15  Or.  574  (16  Pac.  418),  and  Schreyer 
V.  Turner  Flouring  Co.  29  Or.  1  (43  Pac.  719),  has  given 
its  sanction  to  the  same  doctrine.  Is  the  present  action 
based  upon  the  note  ?     That  it  was  not  so  intended  is 


Dec.  1899.]  Savage  v.  Savage.  273 

apparent,  as  a  prior  surrender  of  it  is  alleged  by  the  com- 
plaint, and  the  relief  demanded  is  commensurate  only 
with  the  idea  of  money  had  and  received  to  the  use  of 
the  defendants.  True,  the  note  is  set  out;  but  the  ma- 
terial alteration  thereof  is  also  shown,  and  the  count  is 
upon  the  loan  as  distinguished  from  the  note.  The  count 
would,  perhaps,  be  more  technically  correct  had  it  been 
for  money  had  and  received  to  the  use  of  the  defendants  ; 
but  it  is  immaterial,  and  it  may  now  be  so  treated. 

2.  The  question  of  graver  importance  is  whether,  hav- 
ing changed  the  note  without  the  consent  of  Frank,  the 
plaintiff  has  not  destroyed  his  right  of  action  as  against 
him,  even  for  the  original  consideration.  The  rule  is  laid 
down  by  one  of  the  appellate  courts  in  Illinois  that  *'the 
fraudulent  alteration  of  a  note,  in  a  material  part  thereof, 
by  the  payee  or  holder,  not  only  destroys  tlie  instrument, 
but  it  also  extinguishes  the  debt  for  which  it  was  given, 
and  no  recovery  can  be  had  upon  either.  But  if  the  altera- 
tion, though  material,  be  made  without  any  fraudulent 
purpose,  it  is  to  be  regarded  as  a  mere  spoliation  of  the 
instrument,  and  the  holder  may  surrender  it  up,  and  re- 
sort to  the  original  indebtedness .  The  effect  of  the  altera- 
tion depends  upon  its  nature,  the  person  by  whom  and 
the  intention  with  which  it  was  made : ' '  Black  v .  Bowman , 
15  111.  App.  166.  FoLGBR,  J.,  expresses  it  in  different 
order,  but  with  like  eflPect,  in  Booth  v.  Powers,  56  N.  Y.  22. 
He  says  :  *'If  a  note  be  altered  in  a  material  part,  with- 
out authority,  after  execution,  that  avoids  the  note.  It  is 
not  of  moment  whether  it  be  done  with  fraudulent  intent, 
save  as  the  existence  of  such  intention  affects  the  right 
to  resort  to  the  original  indebtedness  ;  and  then  the  fact 
of  the  unauthorized  material  alteration  is  a  matter  for  the 
consideration  of  the  jury  in  determining  the  question  of 
fraudulent  intention.    *    *    *    If  the  alteration  was  made 

86  Ob.— 18. 
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without  fraudulent  intention,  the  payee  may  resort  to  the 
original  indebtedness,  if  that  was  independent  of  the  note, 
and  has  not  been  discharged  by  the  execution  of  it,  and 
pursue  the  maker  upon  that.  But,  to  have  such  resort, 
he  must  be  able  to  produce  and  surrender  the  note." 
There  is  some  dissent  among  the  cases  touching  the  sound- 
ness of  the  rule  thus  denoted,  but  we  think  it  is  supported 
by  the  great  weight  of  authority.  See  Wallace  v.  Tice^  32 
Or.  283 (51  Pac.  733);  EIUoUy.  Blair,  47  111.342;  Vogky. 
Ripper,  34  111.  100(85  Am.  Dec.  298);  Wallace  v.  Wallace,  8 
Ill.App.69;  Ott;cMv.ifaJi,  70 Md. 97(16 Atr.376);  Clough 
V.  Seay,  49  Iowa,  111 ;  Hunt  v.  Gray,  35  N.  J.  Law,  227  (10 
Am.  Rep.  232);  Forik  v. /anea,  43  N.  J.  Law,  332  ;  Merrick 
V.  Boury,  4  Ohio  St.  60 ;  State  Savings  Bank  v.  Shaffer, 
9  Neb.  1  (31  Am.  Rep.  394,  11  N.  W.  980);  Matteson  v. 
Ellsworth,  33  Wis.  488  (14  Am.  Rep.  766);  Garden  v.  Rob- 
ertson,  48  Wis.  493  (4  N.  W.  579);  Sullivan  v.  Rudisill,  63 
Iowa,  158  (18  N.  W.  856). 

3.  There  is  a  legitimate  and  just  presumption  attend- 
ing the  material  alteration  of  a  bill  or  note,  made  subse- 
quent to  its  execution  and  delivery,  without  the  consent 
of  the  makers,  and  which  operates  to  their  injury,  that 
it  was  done  fraudulently :  2  Daniel,  Neg.  Inst.  (4  ed.) 
§  1412  ;  Whitmer  v.  Frye,  10  Mo.  221 ;  Robinson  v.  Reed, 
46  Iowa,  219.  It  is  important,  therefore,  in  suing  upon 
the  original  consideration,  to  rebut  the  presumption  of 
fraud  where  it  is  shown  that  the  change  was  purposely 
made  ;  and  we  are  to  consider  whether  it  has  been  done  in 
the  present  case  as  it  affects  the  defendant  Frank  Savage. 
The  complaint  states  how  the  change  came  to  be  made ; 
that  it  was  wholly  without  the  assent  of  Frank,  while 
with  the  entire  concurrence  of  his  joint  maker.  There  is 
no  specific  allegation  that  it  was  innocently  made,  or  with- 
out intent  to  defraud  ;  thus  directly  negativing  the  pre- 
sumption.    Nevertheless,  it  is  in  a  manner  negatived  by 
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the  frankness  with  which  the  entire  transaction  is  dis- 
closed. However,  the  answer  alleges  that  the  change 
was  fraudulently  made,  which  the  reply  denies,  and  the 
whole  case  went  to  the  jury  upon  the  question  whether 
or  not  the  alteration  was,  in  fact,  fraudulent ;  so  that  the 
case  has  been  tried  out  upon  the  very  hypothesis  which, 
for  want  of  alleged  facts  to  support  it,  the  defendants  con- 
tend renders  the  complaint  insufficient.  Whenever  the 
complaint  contains  allegations  which,  in  their  legal  effect, 
are  sufficiently  general  to  comprehend  a  matter  so  essen- 
tial and  necessary  to  be  proved  that,  had  it  not  been  given 
in  evidence,  the  jury  could  not  have  found  the  verdict,  the 
want  of  an  exact  statement  of  such  a  matter  will  be  cured 
by  the  verdict,  as  the  fact  would  be  the  same  whether  the 
allegation  of  the  complaint  was  complete  or  imperfect : 
Booth  V.  Moody,  30  Or.  222  (46  Pac.  884).  In  such  a  case 
there  is  a  defective  statement  of  a  good  cause  of  action, 
for  which  the  verdict  furnishes  a  remedy  :  Oids  v.  Gary, 
13  Or.  362  (10  Pac.  786) ;  Drake  v.  Sworta,  24  Or.  198  (33 
Pac.  563).  The  first  of  these  cases  was  upon  an  under- 
taking for  an  injunction,  wherein  the  complaint  failed  to 
allege  that  the  injunction  was  wrongful,  or  without  suffi- 
cient cause  ;  and  the  latter  was  upon  an  attachment  bond, 
a  similar  allegation  being  omitted.  It  was  held  that,  al- 
though the  complaint  was  insufficient,  as  challenged  by 
the  demurrer  in  the  first  instance,  yet  that  the  verdict 
cured  it.  We  think,  while  it  is  not  altogether  free  from 
doubt,  that  the  present  case  falls  within  the  doctrine. 
The  proceedings  are  so  nearly  in  line  with  such  as  were 
pursued  in  Matteson  v.  Ellsworth,  33  Wis.  488  (14  Am. 
Rep.  766),  and  sustained  in  the  end,  that  we  are  con- 
strained to  regard  that  case  as  good  authority  in  support 
of  the  present.  There  has  been  some  criticism  of  the  case 
as  promulgating  the  doctrine  that,  although  the  alteration 
be  material  and  fraudulent,  yet  recovery  could  be  had 
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upon  the  original  conStwiwtion  :  2  Daniel,  Neg.  Inst.  (4 
ed.)  §  1413.  But  in  this  the  author  is  in  error.  In  Gorden 
Y.  Robertson,  48  Wis.  493  (4  N.  W.  579),  the  distinguished 
jurist  who  wrote  the  two  opinions  in  Matteson  v.  Elhworth, 
says  of  the  latter  case  that  it  "does  not  lay  down  any  such 
doctrine,  whatever  may  be  the  logical  result  of  the  decision . 
There  the  eifect  of  an  alteration  of  a  promissory  note  by 
the  payee,  without  the  consent  of  the  maker,  made  under 
an  honest  mistake  of  right,  was  considered  ;  and  it  was 
held  that  such  an  alteration  would  not  prevent  a  recovery 
on  the  original  consideration."  We  hold,  therefore,  that 
the  complaint  is  suflScient  upon  which  to  charge  the  de- 
fendant Frank  Savage,  and,  being  sufficient  as  to  him,  it 
follows  that  it  is  also  sufficient  as  to  John  Savage,  Jr.; 
so  that  the  demurrers,  in  the  light  in  which  we  are  now 
permitted  to  consider  them,  were  properly  overruled. 

After  the  plaintiff  had  rested,  the  defendant  Frank  Sav- 
age took  the  stand  in  his  own  behalf,  and  testified  sub- 
stantially as  follows  :  "On  the  morning  of  December  12, 
1891, 1  went  to  Savage's,  my  cousin  John's,  residence,  to 
borrow  some  money  for  myself  and  brother  to  invest  in 
Myrtle  Creek  Mining  Company,  or  in  mines.  I  told  him 
I  wanted  to  borrow  some  money.  I  told  him  what  it  was 
for,  and  the  amount.  I  asked  him  for  a  greater  loan  than 
he  was  able  to  let  us  have.  He  said  he  had  three  thou- 
sand dollars  that  was  available,  and,  if  that  would  do  us, 
we  could  have  it.  And  whether  I  told  him  just  how  many 
shares  that  would  buy,  I  do  not  know  ;  but  I  told  him 
that  I  wanted  half  of  it,  and  my  brother  wanted  half  of 
it.  He  says,  'I  would  not  like  to  let  John  have  money 
alone  ;'  and  he  gave  me  his  reasons,  and  he  says,  'If  you 
will  make  a  joint  note  out  of  it,  I  will  loan  the  money ;' 
that  is,  he  would  let  John  have  what  he  asked  for  and 
me  what  I  asked  for.  I  got  fifteen  hundred  dollars  and 
my  brother  got  fifteen  hundred  dollars,  and  so  we  all 
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went  to  the  bank,  and  the  note  was  made  out.  We  signed 
the  note,  both  of  us,  and  the  money  was  counted  out  on 
the  counter  to  both  of  us,  and  Mr.  Hammer  was  there, 
he  being  agent  for  the  Myrtle  Creek  Mining  Company, 
and  he  then  and  there  delivered  to  me  my  two  hundred 
shares,  and  to  my  brother  his  two  hundred  shares,  and 
received  the  money  in  a  pile."  This  testimony  was  strick- 
en out  by  the  court  below,  over  the  objection  of  defend- 
ants, and  error  is  assigned.  The  defendants  insist  that 
the  testimony  tended  to  show  a  several  liability  against 
each  of  the  defendants  for  $1,500,  and  not  a  joint  liability 
for  the  whole  amount,  and,  therefore,  that  he  cannot  re- 
cover as  to  either  ;  or  that  he  should  have  dismissed  as 
to  one  of  the  defendants  and  proceeded  against  the  other 
singly  and  for  one-half  the  amount  loaned,  thus  invoking 
the  doctrine  of  misjoinder  in  bar  of  the  action,  either  pro 
ianto  or  as  a  whoLe.  But,  whatever  may  be  the  force  or 
tendency  of  the  testimony,  the  defendants  were  not  in- 
jured by  striking  it  out,  for  the  reason  that  their  answer, 
in  eflfect,  admits  the  joint  liability,  and  they  cannot  be 
heard  to  contradict  it  by  the  testimony.  The  answer 
states  that  the  defendants  applied  to  the  plaintiff  for  a  loan 
to  each  of  $1,500,  and  for  such  loan  they  profiFered  their 
several  promissory  note  for  the  sura  of  $3,000,  and  the 
loan  was  consummated  upon  that  basis.  The  transaction, 
without  question,  created  a  joint  liability  for  the  whole 
sum  loaned.  The  note  is  not  pertinent  evidence  of  the 
transaction  where  the  action  is  upon  the  original  consid- 
eration, but  it  is  set  out  in  the  answer,  so  that  it  is  made 
perfectly  apparent  that  they  proffered  their  joint  as  well 
as  several  obligation  (1  Daniel,  Neg.  Inst.  [4  ed.]  §  94), 
which  the  plaintiff  accepted  accordingly,  and  advanced 
the  money.  The  effect  of  the  offer  was  to  borrow  on  joint 
account,  and  the  acceptance  of  that  offer  was  the  consum- 
mation of  a  joint  undertaking  on  the  part  of  the  defend- 
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ants  to  repay  the  $3,000,  and  hence  their  joint  liability 
to  plaintiff  became  fixed,  so  that  the  action  was  properly 
prosecuted  against  the  defendants  jointly.  This  appears 
to  us  to  be  the  most  reasonable  construction  of  which  the 
answer  is  susceptible,  and  it  is  plain,  therefore,  that  the 
striking  out  of  the  testimony  of  Frank  Savage  did  not  in- 
jure the  defendants,  or  either  of  them,  and  they  cannot, 
therefore,  predicate  error  upon  the  action  of  the  court  in 
that  respect. 

4.  At  the  instance  of  the  plaintiff,  the  altered  note 
was  offered  and  received  in  evidence,  but  only  for  the 
purpose  of  throwing  light  upon  the  question  whether  the 
change  was  innocently  or  fraudulently  made,  and  for  this 
purpose  it  was  competent. 

5.  The  instruction  requested  by  the  defendants,  as 
shown  by  the  eleventh  assignment  of  error,  was  properly 
refused,  for  the  reason  that  it  assumes  the  alteration  was 
willfully  made,  which  was  a  disputed  fact  in  the  contro- 
versy. 

6.  The  legal  propositions  involved  in  the  instruction 
requested,  as  shown  by  the  twelfth  assignment,  were  fully 
covered  by  the  general  charge,  and  no  error,  therefore, 
can  be  predicated  upon  the  court's  refusal  to  give  it. 

7.  The  court  instructed  the  jury,  among  other  things, 
that  the  plaintiff  must  assume  the  burden  of  proof  to 
show  that  the  change  was  made  honestly,  or  in  good 
faith,  or  under  the  honest  belief  that  he  had  a  right  to 
make  it,  and  that  it  was  done  without  an  intent  to  de- 
fraud the  defendants,  or  either  of  them.  In  a  subsequent 
paragraph  it  made  use  of  this  language  :  ''It  is  presumed 
that  the  plaintiff  is  innocent  of  any  crime  or  wrong,  and 
you  are  entitled  to  consider  that  presumption  in  connec- 
tion with  the  evidence  about  intent  and  honest  belief  of 
the  plaintiff  when  you  consider  that  question."  It  is 
contended  that  this  latter  paragraph  is  inconsistent  with 


Dec.  1899.]  Re  Barnes'  Estate.  279 

the  charge  touching  the  burden  of  proof.  But  we  do  not 
think  it  can  be  so  construed,  or,  at  least,  the  jury  must 
have  fully  understood  from  the  court's  entire  instruction 
the  precise  question  at  issue,  and  have  passed  upon  it  in- 
telligently. This  disposes  of  all  questions  of  vital  im- 
portance attending  the  appeal,  and,  there  being  no  reversi- 
ble error,  the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


Argued  21  November;  decided  26  December,  1880. 
RE  BARNES'  ESTATE, 

[SePac.  464.1 

1.  Rexoyax  of  Administbator— Waivkr  of  Objections  to  Pbtition.— 

When  an  administrator  appears  In  response  to  a  petition  for  his  removal,  and 
contests  the  matter  on  Its  merits,  he  will  not  thereafter  be  heard  to  object  that 
the  petition  was  insufficient;  technical  objections  were  waived  by  answering. 

2.  Discretion  in  Removinq  Administrator.— A  probate  court  has  a  large  dis- 

cretion In  passing  on  an  application  to  remove  an  administrator,  and  an  abuse 
must  be  shown  to  Justify  a  reversal :   Re  HoUaday^a  Estate,  18  Or.  168,  followed. 

a.  Grounds  for  Removing  Administrator.— Failure  of  an  administrator  for 
more  than  six  months  to  file  an  Inventory,  or  to  publish  a  notice  calling  on 
creditors  to  present  their  claims,  is  sufficient  reason  for  his  removal,  in  the 
discretion  of  the  probate  court :   Re  MilU*  Estate,  22  Or.  210,  followed. 

From  Multnomah  :   John  B.  Cleland,  Judge. 

In  the  matter  of  the  estate  of  Laura  Marie  Barnes,  de- 
ceased, A.  E.  Rockey  and  another  petitioned  for  removal 
of  W.  St.  M.  Barnes  as  administrator.  From  a  decree  of 
the  circuit  court  aflBrming  the  county  court's  order  of  re- 
moval, the  administrator  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr,  John  R,  Stoddard. 

For  respondents  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Frank  S.  Grant  and  Kdiv.  Mendenhall. 


280  Re  Barnes'  Estate.  [36  Or. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of 
Multnomah  County  affirming  an  order  of  the  county 
court  of  that  county  removing  the  appellant  as  adminis- 
trator of  the  estate  of  Laura  Marie  Barnes.  The  facts 
are  that  Mrs.  Barnes  died  intestate  on  the  sixteenth  of 
April,  1897,  and  on  the  twenty-eighth  of  the  same  month 
her  husband  (the  appellant  herein)  was  appointed  as  ad- 
ministrator of  her  estate.  On  November  2,  1897,  A.  E. 
Rockey  and  J.  T.  Walls  filed  in  the  county  court  a  peti- 
tion averring  that  they  were  creditors  of  the  estate  ;  that, 
although  more  than  six  months  had  elapsed  since  the 
appointment  of  the  appellant  as  administrator,  he  had 
failed  and  neglected  to  publish  a  notice  of  his  appoint- 
ment, as  required  by  law,  or  make  and  file  an  inventory 
of  the  property  belonging  to  the  estate,  and  in  fact  had 
done  nothing  towards  the  settlement  thereof ;  that  their 
verified  claims  had  been  presented  to  the  administrator 
some  time  before  the  filing  of  the  petition,  but  he  had 
not  passed  upon  the  same,  although  he  had  had  sufficient 
time,  and  had  been  requested  so  to  do ;  and  asking  that 
his  letters  be  revoked,  and  one  J.  B.  Bridges,  the  father 
of  the  deceased,  be  appointed  in  his  stead.  Upon  the 
filing  of  this  petition  an  order  was  made  citing  the  appel- 
lant to  appear  and  show  cause  why  it  should  not  be 
granted,  and  on  the  sixteenth  of  November  he  appeared, 
and,  without  making  any  objection  to  the  petition,  or 
denying  any  of  its  allegations,  averred:  ''That  the  princi- 
pal cause  of  delay  in  proceeding  with  the  administration 
has  been  absence  from  the  city,  and  press  of  business ; 
that,  since  having  his  attention  called  to  the  fact  that 
interested  parties  were  desirous  of  having  the  adminis- 
tration progress,  he  has  caused  notice  of  his  appointment, 
etc.,  to  be  published,  has  prepared  an  inventory  of  the 
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estate,  and  filed  a  petition  in  the  county  court  asking  for 
the  appointment  of  appraisers,  and  is  ready  to  proceed 
with  the  administration  of  the  estate  as  expeditiously  as 
possible."  A  reply  was  filed,  denying  each  averment  in 
the  answer,  and  the  matter  was  submitted  upon  the  plead- 
ings. On  the  following  day  the  court  entered  a  decree 
finding  that  the  petitioners  were  creditors  of  the  estate  ; 
that,  although  the  appellant  was  appointed  as  adminis- 
trator on  the  twenty-eighth  of  April,  1897,  he  had,  up 
to  the  time  of  filing  the  petition  for  his  removal,  failed 
to  publish  notice  of  his  appointment,  or  to  make  or  file 
an  inventory,  and  had  neglected  and  failed  to  take  any 
steps  towards  the  settlement  of  the  estate  ;  that  no  order 
or  application  to  the  court  had  been  made  for  an  exten- 
sion of  time  in  which  to  file  the  inventory  or  for  the 
appointment  of  appraisers ;  that,  by  reason  of  the  neg- 
lect of  the  administrator,  the  creditors  were  uninformed 
of  the  condition  or  value  of  the  estate,  which  was  alleged 
in  the  petition  for  his  appointmenlj  to  be  $1,000,  and  had 
suffered  probable  loss  in  not  being  able  to  collect  their 
claims ;  that  the  administrator  had  failed  to  show  cause 
why  his  negligence  should  be  excused ;  and  thereupon 
entered  a  decree  removing  him,  and  appointing  J.  B. 
Bridges,  whom  it  found  to  be  a  resident  of  Multnomah 
County,  and  a  suitable  person,  as  administrator  of  the 
estate.  An  appeal  was  taken  to  the  circuit  court,  where 
the  order  of  the  county  court  was  aflBrmed,  and  the  ad- 
ministrator appeals  to  this  court. 

1.  The  contention  of  the  appellant  is  that  the  petition 
filed  in  the  county  court  for  his  removal  was  not  sufficient 
to  authorize  the  court  to  make  any  order  whatever  in  the 
matter,  because  :  (1)  It  does  not  allege  that  the  neglect 
of  the  administrator  to  publish  notice  of  his  appointment 
or  file  an  inventory  within  the  time  required  by  law  had 
resulted  or  would  result  in  probable  loss  to  the  petitioners  ; 
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(2)  the  bare  allegation  that  the  petitioners  are  creditors 
of  the  estate  was  insuflScient,  but  the  facts  constituting 
their  claim  ought  to  have  been  averred  ;  and  (3)  it  does 
not  aver  that  Bridges,  whom  it  asks  to  have  appointed  ad- 
ministrator, was  a  resident  of  Multnomah  County.  But 
these  objections,  if  they  ever  possessed  any  merit,  were 
waived  by  the  administrator  when  he  appeared  and  sub- 
mitted an  excuse  for  his  negligence,  without  objection  to 
the  suflSciency  of  the  petition.  The  statute  provides  that 
an  executor  or  administrator  may  be  removed  upon  the 
application  of  an  heir,  legatee,  devisee,  creditor,  or  other 
person  interested  in  the  estate,  for  unfaithfulness  or 
neglect  of  his  trust,  to  the  probable  loss  of  the  applicant 
(Hill's  Ann.  Laws,  §  1094),  and  the  court  may,  for  like 
cause,  upon  its  own  motion,  remove  such  officer  (Hill's 
Ann.  Laws,  §  1100) :  Re  Partridge's  Estate,  31  Or.  297  (51 
Pac.  82). 

2.  When,  therefore,  the  appellant,  in  obedience  to  a 
citation  regularly  issued,  appeared,  admitted  his  delin- 
quency, and  submitted  to  the  court  the  sufficiency  of  his 
excuse  for  the  failure  to  discharge  the  duties  of  his  trust, 
it  became  its  duty  to  determine  whether  he  should  be  re- 
moved or  not,  and  its  decision  in  that  regard  will  not  be 
reviewed  on  appeal  unless  abuse  appears  :  Re  Holladay's 
Estate,  18  Or.  168  (22  Pac.  750) ;  McFadden  v.  Ross,  93 
Ind.  134  ;  In  re  Graber's  Estate,  111  Cal.  432  (44  Pac.  165); 
1  Woerner,  Adm'n,  572. 

3.  The  law  makes  it  the  duty  of  the  administrator 
immediately  after  his  appointment  to  publish  a  notice  re- 
quiring all  persons  having  claims  against  the  estate  to 
present  them  with  the  proper  vouchers  within  six  months 
from  the  date  of  such  notice  (Hill's  Ann.  Laws,  §  1131), 
and  also  to  file  an  inventory  of  the  property  belonging  to 
the  estate  which  shall  come  into  his  possession  or  knowl- 
edge within  one  montli  after  the  date  of  his  appointment, 
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or  such  further  time  as  the  court  or  judge  may  allow 
(Hill's  Ann.  Laws,  §  1112).  It  is  admitted  that  the  ad- 
ministrator in  this  case  failed  and  neglected  to  comply 
with  either  of  the  sections  referred  to,  and  such  failure 
was  a  sufficient  ground,  in  the  discretion  of  the  court,  for 
his  removal :  Re  Holladay's  Estate,  18  Or.  168  (22  Pac. 
750);  Re  Mills' Estate,  22  Or,  210  {29  FsiC.US).  It  fol- 
lows that  the  decree  of  the  court  below  must  be  affirmed, 
and  it  is  so  ordered.  Affirmed. 


Argued  6  April;  decided  24  April,  1^. 
FENTON   V.  FIDEIilTY  &  CA8UAI.TY  CO. 

[56  Pac.  lOOe, L.  R.  A. .] 

1.  Emplotebs*  Liability  Insubancs— Claim  fob  Immediate  Aid.— A  policy  36  ^| 

of  employers*  llabili  ty  insurance  for  i ndemni  ty  against  liability  for  damage  on  ^   ^^' 

account  of  injuries  by  accident  to  employees,  providing  that  assured  should 
Immediately  notify  the  company  in  case  of  accident,  that  the  company  would 
defend  actions  growing  out  of  Injuries  in  the  name  of  the  assured,  that  assured 
should  not  settle  any  claim  or  incur  expense  without  consent  of  the  company, 
except  that  it  might  provide  such  immediate  surgical  relief  as  might  be  im- 
perative, is  a  policy  of  indemnity  against  liability  for  damages,  and  is  not 
limited  to  Indemnity  for  actual  damages  suffered,  so  that  a  cause  of  action 
would  accrue  thereunder  to  the  assured  as  soon  as  a  cause  of  action  should 
arise  against  the  assured  by  reason  of  an  accident  to  an  employee  without  an 
actual  payment  for  either  damages  or  for  immediate  surgical  aid. 

2.  CoNBTBUcriON  OF  INSURANCE  POLICIES.— Where  the  meaning  of  a  policy  of 

insurance  is  in  doubt  because  its  language  is  susceptible  of  two  constructions, 
the  one  is  to  be  adopted  which  Is  most  favorable  to  the  assured. 

3.  Idem.— In  a  policy  providing  indemnity  against  liability  for  damages  for  per- 

sonal Injuries,  a  provision  that  the  company  shall  have  the  right  to  defend 
any  action,  at  Its  own  cost,  in  the  name  and  on  behalf  of  assured,  has  reference 
to  an  action  on  an  undetermined  claim  for  damages,  and  not  to  liability  in- 
curred under  a  clause  in  the  policy  authorizing  assured  to  provide  such  sur- 
gical relief  as  may  be  Imperative,  in  case  of  accident ;  such  liability  being  fixed 
as  soon  as  the  surgical  relief  is  provided. 

From  Multnomah  :    J.  C.  Fullbrton,  Judge. 

Action  by  J.  D.  Fenton  against  the  Fidelity  &  Casualty 
Company  of  New  York,  upon  a  policy  of  insurance  is- 
sued by  the  defendant  company  to  the  Willamette  Steam- 
Mills  Lumbering  &  Manufacturing  Company,  insuring 
it  against  liability  for  damages  on  account  of  injuries  ac- 
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cidentally  suffered  by  its  employees.  The  portion  of  the 
policy  material  to  the  questions  on  this  appeal  is  as  fol- 
lows:  ''In  consideration  of  the  warranties  made  in  the 
application  for  this  policy,  and  of  four  hundred  and  eighty 
dollars,  the  Fidelity  and  Casualty  Co.  of  New  York,  here- 
inafter called  the  'company,'  does  hereby  agree  to  indem- 
nify the  Willamette  Steam-Mills  Lumbering  &  Mfg.  Co. 
of  Portland,  in  the  County  of  Multnomah  and  State  of 
Oregon,  hereinafter  called  the  'assured,'  for  the  term  of 
twelve  months,  beginning  on  the  ninth  day  of  October, 
1895,  at  twelve  o'clock  noon,  and  ending  on  the  ninth 
day  of  October,  1896,  at  twelve  o'clock  noon,  standard 
time,  against  liability  for  damages  on  account  of  fatal  or 
nonfatal  injuries  accidentally  suffered  by  any  employee 
or  employees  of  the  assured,  *  *  *  subject  to  the 
following  agreements  and  conditions:  (1)  The  company's 
liability  for  an  accident  resulting  in  injuries  to,  or  the 
death  of,  one  person,  is  limited  to  $5,000.00,  and  subject 
to  the  same  limit  for  each  person.  Its  gross  liability  for 
a  casualty  resulting  in  injuries  to,  or  the  death  of,  several 
persons,  is  $10,000.00.  (2)  The  assured,  upon  the  occur- 
rence of  an  accident,  and  also  upon  receiving  information 
of  a  claim  on  account  of  an  accident,  shall  give  imme- 
diate notice,  in  writing,  of  such  accident  or  claim,  with 
full  particulars,  to  the  company,  at  its  oflSce  in  New  York 
City,  or  to  the  agent,  if  any,  who  shall  have  countersigned 
this  policy.  (3)  If  thereafter  any  legal  proceedings  are 
taken  against  the  assured  to  enforce  a  claim  for  damages 
on  account  of  such  accident,  the  company  will  defend  the 
same,  at  its  own  cost,  in  the  name  and  on  behalf  of  the 
assured.  (4)  Tlie  assured  sliall  not,  except  at  his  own 
cost,  settle  any  claim,  nor  incur  any  expense,  nor  inter- 
fere in  any  negotiations  for  settlement  with  the  injured 
person,  nor  in  any  legal  proceedings,  without  the  consent 
of  the  company  previously  given  in  writing ;   but  he  may 
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provide  such  immediate  surgical  relief  as  may  be  impera- 
tive. The  assured  shall  render  to  the  company  all  rea- 
sonable aid  in  securing  information  and  evidence,  and  in 
efifecting  settlements.  (5)  This  policy  does  not  cover  lia- 
bility *  *  *  for  injuries  intentionally  inflicted  upon 
any  person,  nor  any  liability  excepting  that  of  the  assured 
to  the  injured  person  himself,  or  his  legal  representatives, 
for  damages  on  account  of  personal  injuries."  "  (9)  Any 
assignment  of  interest  under  this  policy  shall  be  void,  un- 
less the  written  consent  of  the  company  is  first  obtained." 
"(14)  This  policy,  and  the  application  for  it,  a  copy  of 
which  application  is  indorsed  hereupon,  taken  together, 
with  all  their  respective  declarations,  stipulations,  parts, 
and  conditions,  constitute  a  contract  of  insurance  between 
the  company  and  the  assured;  and,  if  a  suit  is  brought  on 
this  contract,  it  must  be  construed  accordingly,  whether 
such  suit  is  brought  on  the  original  contract,  or  on  any 
renewal  thereof."  While  this  policy  was  in  force,  and 
on  the  twenty-fourth  of  October,  1895,  0.  Mathison,  an 
employee  of  the  mill  company,  was  seriously  injured 
while  employed  in  its  service  ;  and,  immediate  surgical 
relief  being  imperative,  the  plaintiff,  who  is  a  physician 
and  surgeon,  was  employed  by  the  manager  of  the  mill 
company  to  attend  the  injured  man.  Shortly  thereafter 
the  mill  company  became  insolvent,  and  its  property  went 
into  the  hands  of  receivers,  who,  in  pursuance  of  an  or- 
der of  the  court,  assigned  and  transferred  to  the  plaintiff 
its  claim  against  the  defendant  for  the  liability  incurred 
in  providing  immediate  surgical  relief  for  Mathison,  and 
he  accepted  the  same  in  full  payment  and  satisfaction 
of  his  claim  against  the  mill  company,  and  thereupon 
brought  this  action  directly  against  the  defendant  to  re- 
cover the  sum  of  $150,  alleged  to  be  the  reasonable  value 
of  his  services.  The  defendant,  after  denying  the  alle- 
gations of  the  complaint,  alleges  the  insolvency  of  the 
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mill  company ;  that  it  had  not  paid,  and  would  not  be 
able  to  pay,  any  portion  of  plaintiff's  claim.  A  demurrer 
was  sustained  to  the  new  matter  set  up  in  the  answer, 
and  a  trial  being  had,  resulted  in  a  judgment  in  favor 
of  the  plaintiflF  for  the  sum  of  $100,  from  which  the  de- 
fendant appeals.  .  Affirmed. 

For  appellant  there  was  an  oral  argument  by  Mr.  Wirt 
Minor,  with  a  brief  over  the  name  of  Cox^  Cotton,  Teal  & 
Minor,  to  this  effect : 

I.  The  court  erred  in  overruling  the  defendant's  de- 
murrer to  the  introduction  of  any  evidence,  and  likewise 
erred  in  refusing  to  direct  a  nonsuit  at  the  close  of  plain- 
tiff's case.  Contracts  of  indemnity  are,  in  respect  to  the 
time  when  suits  can  be  brought  on  them,  of  two  classes  : 
First,  those  which,  by  their  terms,  are  to  indemnify  or 
save  harmless  from  damage,  charge  or  loss;  second, 
those  in  which  the  indemnitor  binds  himself  to  do  some 
particular  act  or  thing,  or  to  acquit  or  discharge  the  in- 
demnitee from  some  obligation  or  liability  to  a  third  per- 
son, or  to  indemnify  the  indemnitee  against  liability  to 
or  the  claim  of  a  third  person.  In  the  first  the  defendant 
undertakes  to  acquit  and  discharge  the  indemnitee  from 
any  damage  by  reason  of  his  bond  or  covenant.  The 
plaintiff  is  then  bound  to  show  damages.  But  where  the 
defendant  has  undertaken  to  do  an  act  in  discharge  of 
the  indemnitee,  and  where  there  is  a  positive  agreement 
to  do  the  act  which  is  to  prevent  damage  to  the  plaintiflF, 
then  an  action  lies  if  the  defendant  neglects  or  refuses  to 
do  such  act ;  and,  whether  the  covenant  is  to  do  an  act, 
or  to  indemnify  against  an  act,  we  must  resort  to  the  in- 
strument for  the  intention  of  the  parties. 

The  policy  promises  to  indemnify  the  mill  company 
against  liability  for  damages  ;   but  liability  simply  incur- 
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red  and  unsatisfied  by  the  mill  company  for  immediate 
surgical  relief  given  to  a  person  injured,  does  not  work 
damages  to  the  mill  company.  The  most  that  can  be 
claimed  for  the  doctor  is  that  this  liability  which  the  mill 
company  incurred  to  him  for  immediate  surgical  relief 
may  be  enforced  against  the  mill  company,  and  to  the  pre- 
cise extent  to  which  it  is  enforced  the  mill  company  can 
charge  the  appellant ;  but  it  cannot  charge  the  appellant 
further.  The  mill  company  may  never  pay  or  may  only 
be  able  to  partially  respond  in  damages ;  it  may  never 
be  enforced,  or,  if  enforced  at  all,  not  for  the  entire  amount 
of  damages,  which  in  this  case  would  be  the  reasonable 
value  of  the  services  performed.  Fenton  might  sue  the 
mill  company  and  recover  judgment  and  the  mill  com- 
pany may  never  pay  the  judgment  and  have  no  property 
out  of  which  this  judgment  can  be  made  :  Anoka  Lum, 
Co.  V.  Fidelity  &  Cos.  Co,  63  Minn.  286  (30  L.R.  A.  689,  65 
N.W.  353.) 

II.  Under  the  issues  and  proof  the  plaintiff  proved  no 
damage,  and  the  appellant  was  entitled  to  a  judgment 
upon  the  first  cause  of  action  set  out  in  the  complaint : 
Weller  y.Eajnes,  15  Minn.  376  ;  Churchill  v.  Hayes,  3  De- 
nio,  321;  Douglas  v.  Clark,  14  Johns.  178  (7  Am.  Dec. 
458);  Aberdeen  v.  Blockmor,  6  Hill,  324  ;  Jeffers  v.  Johnson, 
1  Yates,  73  ;  Moloney  v .  Nelson,  144  N .  Y .  182  ;  Gilbert  v . 
Wyman,  1  N.  Y.  550  (49  Am.  Dec.  359);    Wicker  v.  Hap- 

pock,  73  U.  S.  (6  Wall.)  94  ;  In  the  matter  of  Negus,  7  Wend. 
501 ;  Bedfield  v.  Haight,  27  Conn.  31 ;  Jones  v.  Childs,  8 
Nev.  121. 

III.  The  plaintiflf  cannot  sue  at  law  alone  on  this  cause 
of  action  :  State  Ins.  Co.y.  Oregon  Ry.  &  Nav.  Co,  20  Or. 
563  (26  Pac.  838);  Home  Mut.  Ins.  Co.  v.  Oregon  Ry.  & 
Nav.  Co.  20  Or.  569  (26  Pac.  857). 

IV.  The  words  ''but  he  may  provide  such  immediate 
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surgical  relief  as  may  be  imperative,  "when  given  the  most 
favorable  constriction  to  the  respondent  and  the  mill  com- 
pany would  only  make  the  appellant  liable  for  indemnity 
agaiast  loss  actually  sustained  :  French  v.  Vix,  143  N.  Y. 
90  ;  Insurance  Co,  y .  Robinson^  98  111.  324  ;  Bailey  v.  New 
England Mut. Life Im, Co,  114  Mass.  177(19  Am.  Rep.329); 
Greenfield  v.  Massachuseits  Mut.  Life  Ins,  Co,  47  N.  Y.  430  ; 
North  Amer.  Life  Ins,  Co,  v.  Wilson,  111  Mass.  542  ;  Flynn 
V.  North  Amer.  Ins,  Co,  115  Mass.  449  ;  Wise  v.  Insurance 
Co,  23  Mo.  80  ;   Nims  v.  Ford,  159 Mass.  575(35  N.  E.  100). 

For  respondent  there  was  a  brief  over  the  name  of  Fen- 
ton,  Bronaugh  &  Muir,  with  an  oral  argument  by  Mr,Wil' 
liani  D,  Fenton, 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

1.  There  are  several  assignments  of  error  in  the  notice 
of  appeal,  but  they  are  practically  all  based  on  the  con- 
tention that  the  contract  of  the  defendant  with  the  mill 
company  is  one  of  indemnity  against  damages,  and  there- 
fore no  recovery  can  be  had  thereon  unless  actual  dam- 
age is  shown.  There  is  a  distinction  made  by  the  au- 
thorities between  a  contract  of  indemnity  against  liability 
for  damages,  and  a  simple  contract  of  indemnity  against 
damages.  In  the  former  case  it  has  very  generally  been 
held  that  an  action  may  be  brought,  and  a  recovery  had, 
as  soon  as  the  liability  is  legally  imposed,  while  in  the 
latter  there  is  no  cause  of  action  until  there  is  actual  dam- 
age :  Jo7ies  V.  Childs,  8  Nev.  121 ;  10  Am.  &  Eng.  Enc. 
Law  (1  ed.),  413;  Smith  v.  Chicago  &  N.  W,  Ry.  Co. 
18  Wis.  21 ;  Thompson  v.  Taylor,  30  Wis.  73  ;  Locke  v. 
Homer,  131  Mass.  93  (41  Am .  Rep.  199)  ;  Rector  of  Trinity 
Church  V.  Higgins,  48  N.  Y.  532;  Weller  v.  Fames,  15 
Minn.  461  (Gil.  376).   If,  therefore,  the  policy  upon  which 
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this  action  is  based  is  a  mere  contract  of  indemnity,  the 
payment  by  the  mill  company  of  the  liability  incurred  by 
it  for  the  services  of  the  plaintiflF  is  a  condition  precedent 
to  the  right  of  recovery.  If,  on  the  other  hand,  the  con- 
tract is  one  of  indemnity  against  liability,  a  cause  of  ac- 
tion accrued  thereunder  as  soon  as  tlie  liability  of  the  mill 
company  to  the  plaintiflF  attached.  Upon  this  question 
the  policy  must  speak  for  itself ;  and  its  several  provis- 
ions, in  our  opinion,  indicate  quite  clearly  that  it  is 
not  merely  an  agreement  to  indemnify  the  mill  company 
against  such  damage  as  it  may  suflFer  on  account  of  in- 
jury to  its  employees,  but  that,  in  case  of  an  accident  to 
an  employee  whereby  a  cause  of  action  arises  against  it, 
the  insurance  company  will  assume  the  liability  on  ac- 
count thereof.  By  the  express  terms  of  the  contract,  it 
agrees  to  indemnify  the  mill  company,  not  only  against 
actual  damage,  but  against  liability  for  such  damage. 
The  policy  provides  that  the  defendant  shall  be  immedi- 
ately notified  of  an  accident,  and  shall  thereafter  have 
exclusive  right  and  power  to  settle  and  adjust  any  claim 
therefor,  and  control  all  legal  proceedings  in  connection 
therewith.  And  the  mill  company  is  prohibited  from 
settling  any  claim  or  incurring  any  expense  without  the 
written  consent  of  the  insurance  company,  except  that  in 
case  of  an  accident  it  may  provide  such  immediate  surgi- 
cal relief  as  may  be  imperative.  It  would,  in  our  opin- 
ion, be  inconsistent  with  the  terms  and  provisions,  as 
well  as  the  object  and  purpose,  of  the  policy,  to  hold  that 
the  assured  must  actually  pay  and  discharge  the  claim  or 
demand  made  against  it  on  account  of  an  injury  to  one 
of  its  employees,  as  a  condition  precedent  to  the  mainte- 
nance of  an  action  on  the  policy. 

This  is  the  interpretation  given  to  a  similar  contract  by 
the  Supreme  Court  of  Minnesota  in  the  case  of  Anoka 

86  Ob.— 19. 
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Lumber  Co.  v.  Fidelity  &  Cas.  Co.  63  Minn.  286  (65  N.  W. 
353,  30  L.  R.  A.  689),  and  is  in  harmony  with  the  con- 
struction of  policies  substantially  the  same  by  the  courts  of 
other  states  :  Hoven  v.  Employer's  Liability  Assur.  Corp,  93 
Wis.  201  (67  N.W.  46);  Ross  v.  American  Employ.  Liability 
Jws.  Co.  56  N.  J.  Eq.  41  (38  Atl.  22)  ;  American  Employ. 
Liability  Ins.  Co.  v.  Fordyce,  62  Ark.  562  (54  Am.  St.  Rep. 
305,  36  S.  W.  1051) :  Fidelity  &  Cas.  Co.  v.  Fordyce,  64 
Ark.  174  (41  S.  W.  420) .  It  is  claimed  by  defendant's 
counsel  that  the  policy  under  consideration  in  the  Minne- 
sota case  was  an  indemnity  against  liability  only,  and 
therefore  differs  materially  from  the  one  now  under  con- 
sideration. The  provisions  of  the  policy  are  not  quoted 
in  the  report  of  the  case,  but  Mr.  Justice  Buck  begins  his 
opinion  by  saying  that  the  action  is  brought  on  a  policy 
''insuring  the  company,  for  twelve  months,  against  lia- 
bility for  damages;"  and,  although  he  subsequently  states 
that  it  was  a  case  of  insurance  against  liability,  it  seems 
reasonably  certain,  from  the  entire  opinion,  that  the  policy 
was  the  same  as  the  one  before  us,  and  we  regard  the  case 
as  directly  in  point. 

2.  If,  however,  the  meaning  of  the  policy  is  in  doubt, 
and  its  language  is  fairly  and  reasonably  susceptible  of 
two  constructions, — one  favorable  to  the  assured,  and  the 
other  to  the  defendant, — the  one  is  to  be  adopted  which 
is  the  most  favorable  to  the  assured.  This  is  the  universal 
ruling  in  the  construction  of  insurance  policies,  because 
they  are  drawn  by  the  attorneys,  officers,  and  agents  of 
the  company  ;  and  it  is  but  fair  that,  if  there  should  be 
any  ambiguity  or  uncertainty  in  the  language  used,  it 
should  be  construed  most  strongly  against  the  company  : 
American  Sur.  Co.  v.  Pauly,  170  U.  S.  133  (18  Sup.  Ct. 
552) ;  UHer  v.  Traveler's  Ins.  Co.  65  Mich.  545  (8  Am.  St. 
Rep.  913,  32  N.  W.  812) ;  Grand  Rapids  Elec.  Light  Co. 
V.  Fidelity  &  Cas.  Co.  Ill  Mich.  148  (69  N.  W.  249) . 
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3.  It  is  also  contended  that  the  mill  company  is  pro- 
hibited from  assigning  its  rights  under  the  policy  prior 
to  the  rendition  of  a  judgment  against  it  on  account  of 
some  liability  covered  thereby.  The  contention  is  based 
on  the  provision  that  the  insurance  company  shall  have 
the  right  to  defend  any  action,  at  its  own  cost,  in  the  name 
and  on  behalf  of  the  assured.  But  this  provision  has,  in 
our  opinion,  reference  to  an  undetermined  claim  for  dam- 
ages, and  not  to  liabilities  incurred  under  what  may  be 
determined  the  emergency  clause  in  the  policy,  which  au- 
thorizes the  assured,  in  case  of  an  accident,  to  provide 
such  immediate  relief  as  may  be  imperative.  In  the  case 
of  a  claim  for  damages  on  account  of  an  accident,  the 
question  of  liability  is  unsettled  so  long  as  the  matter  is 
being  contested  in  the  courts ;  but  for  imperative  sur- 
gical relief  furnished  the  liability  of  the  mill  company, 
and  its  corresponding  right  of  action  against  the  insur- 
ance company,  are  fixed  and  determined  as  soon  as  such 
surgical  relief  is  provided,  and  therefore  there  can  be  no 
reason  for  the  insurance  company  defending  any  action 
brought  thereon  in  the  name  and  on  behalf  of  the  assured. 
Judgment  affirmed.  .Affirmed. 

Decided  16  July,  1000. 

STATE  r.  TUCKER.  .       _ 
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,  36    201 

1.  Due  PKOCE8S  of  Law— Necessity  op  Indictment.— The  expression  "due     'f46  „2f^ 

process  of  law,"  as  used  in  the  Fourteenth  Amendment  to  the  Constitution  of 
the  United  States,  refers  to  the  right  of  a  fair  and  regular  trial,  and  not  to  the 
manner  of  preferring  a  charge  of  crime ;  so  that  an  accusation  by  a  public  offi- 
cer without  the  intervention  of  a  grand  Jury  is  not  in  violation  of  said  amend- 
ment. 

2.  Necessity  of  Grand  Jury— Accusation  by  Information.— The  act  per- 

mitting district  attorneys  to  file  informations  charging  crimes  In  place  of  pre- 
sentments by  grand  Juries  (Laws,  1890,  p.  99),  is  not  obnoxious  to  the  Constitu- 
tion of  Oregon,  Article  VII,  g  18,  authorizing  the  legislature  to  modify  or  abolish 
grand  Juries. 

3.  Sufficiency  of  Evidence— Motion  to  Acquit.— Defendant  lived  about  two 

miles  from  the  granary  from  which  two  sacks  of  alftvUia.  seed  were  taken.  The 
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locks  on  the  granary  door  had  been  broken  with  a  punch  secured  ftx>m  a  shed, 
to  and  from  which  boot  tracks  were  traced,  similar  to  tracks  found  between 
the  granary  and  a  barnyard  gate  from  which  tracks  of  two  horses  were  traced 
through  a  field  to  a  road  and  to  a  gate  near  where  defendant  lived.  In  the 
course  of  the  horses'  tracks,  a  letter  was  found,  addressed  to  defendant,  and 
similar  boot  tracks  were  found  at  the  outlet  from  the  field  to  the  road.  A  wit- 
ness testified  that  shortly  thereafter  defendant  and  another  tried  to  sell  him 
alfalfa  seed,  while  another  witness  testified  that,  three  days  after  the  taking, 
defendant  and  such  other  sold  him  two  sacks  of  alfalfJei  seed  of  the  same  char- 
acter as  that  taken,  the  sacks  being  Identified  as  those  stolen.  Held,  that  it 
was  not  error  to  refuse  an  tastruction  to  acquit,  since  the  testimony  was  suf- 
ficient to  Justify  an  inference  of  guilt. 

4.  Liability  of  Joint  Conspirators.— Where  it  is  shown  that  two  or  more 

defendants  were  acting  together  for  a  common  purpose,  the  act  of  one  in  pur- 
suance of  the  general  plan  is  the  act  of  all,  and  they  may  be  prosecuted  either 
Jointly  or  severally  therefor. 

5.  Instructions  Given  in  General  Charge.— it  is  not  error  to  refuse  an  in- 

struction given  in  effbct  in  the  general  charge. 

From  Union  :    Robert  Eakin,  Judge. 

Harry  Tucker,  not  being  satisfied  with  a  conviction  for 
burglary,  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Thos.  H.  Crawford  and  J,  Marion  Carroll. 

For  the  state  there  was  a  brief  and  an  oral  argument 
by  Messrs.  D.  R.  N.  Blackburn,  Attorney-General,  Samuel 
White,  District  Attorney,  and  John  McCourt. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

1.  The  defendant  Harry  Tucker  was  accused,  by  an 
information  filed  by  the  district  attorney,  of  the  crime  of 
''burglary,  not  in  a  dwelling  house,"  jointly  with  one 
Wilbur  Fruit,  and,  upon  conviction  thereof,  judgment  was 
entered  against  him,  from  which  he  appeals.  He  com- 
plains that  he  was  unlawfully  accused,  and  therefore  not 
duly  convicted.  This  is  based  upon  the  contention  that 
the  act  of  the  legislative  assembly  of  February  17,  1899 
(Laws,  1899,  p.  99),  is  in  violation  of  the  Oregon  Con- 
stitution, Article  VII,  §  18,  which  involves,  also,  the  in- 
quiry whether  he  has  not  been  deprived  of  the  privileges 
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and  immunities  vouchsafed  to  every  citizen  of  the  land 
by  the  fourteenth  amendment  to  the  federal  constitution, 
whereby  it  is  declared  that  no  state  shall  deprive  any  per- 
son of  life,  liberty,  or  property  without  due  process  of 
law.  The  inquiry  has  received  consideration  at  the  hands 
of  the  Supreme  Court  of  the  United  States,  and  has  been 
decided  adversely  to  the  defendant's  position.  The  ques- 
tion came  up  in  the  case  of  Hurtado  v.  California,  110  U. 
S.  516  (4  Sup.  Ct.  Ill) ,  which  involved  the  validity  of  a 
statute  of  California  wherein  it  was  made  the  duty  of  the 
district  attorney,  whenever  a  defendant  was  examined 
and  committed  as  provided  by  the  criminal  code  of  that 
state,  to  file  within  thirty  days  thereafter  in  the  superior 
court  of  the  county  an  information  charging  the  defendant 
with  such  offense  ;  and  it  was  distinctly  announced,  as  a 
principle  under  the  constitution,  that  the  phrase  "due 
process  of  law,"  as  used  in  the  amendment,  "refers  to 
that  law  of  the  land  in  each  state  which  derives  its  au- 
thority from  the  inherent  and  reserved  powers  of  the  state, 
exerted  within  the  limits  of  those  fundamental  principles 
of  liberty  and  justice  which  lie  at  the  base  of  all  our  civil 
and  political  institutions,  and  the  greatest  security  for 
which  resides  in  the  right  of  the  people  to  make  their  own 
laws  and  alter  them  at  their  pleasure."  And  further: 
"  That  any  legal  proceeding  enforced  by  public  authority, 
whether  sanctioned  by  age  and  custom,  or  newly  devised 
in  the  discretion  of  the  legislative  power,  in  furtherance 
of  the  general  public  good,  which  regards  and  preserves 
these  principles  of  liberty  and  justice,  must  be  held  to  be 
due  process  of  law."  From  these  premises  it  was  con- 
cluded that  although  the  grand  jury  was  a  tribunal  known 
to  and  sanctioned  by  the  common  law,  whose  duty  it  was 
to  make  presentment  of  crime  to  the  court,  yet  the  preser- 
vation of  the  system  was  not  essential  to  the  perpetuation 
of  those  underlying  principles  of  our  civil  and  political 


294  State  v.  Tucker.  [36  Or. 

institutions ;  that  it  constituted  a  preliminary  proceed- 
ing, formal  in  character  only,  which  could  result  in  no 
final  judgment,  except  as  a  consequence  of  a  regular  ju- 
dicial trial ;  and  that,  as  the  defendant  was  yet  entitled 
to  all  the  rights  and  privileges  of  a  regular  trial  subse- 
quently to  be  had,  the  guaranty  of  the  constitution  had 
been  amply  conserved.  This  case  has  been  subsequently 
cited  by  the  same  tribunal  as  authoritative,  and  has  never, 
as  we  are  aware,  been  departed  from .  See  In  re  Kemmlery 
136  U.  S.  436  (10  Sup.  Ct.  930) ;  Hallinger  v.  Davis,  146 
U.  S.  314  (13  Sup.  Ct.  105)  ;  McNulty  v.  California,  149 
U.  S.  645  (13  Sup.  Ct.  959). 

The  significant  trend  of  judicial  utterance  of  the  state 
courts  is  to  the  same  purpose.  Perhaps  the  leading  case 
is  Rowan  v.  State,  30  Wis.  129  (11  Am.  Rep.  559).  The 
facts  upon  which  it  is  founded  illustrate  very  clearly  the 
situation  attending  the  present  controversy.  Originally 
it  was  declared  by  Section  8,  Article  I,  of  the  Constitution 
of  Wisconsin,  that  *'no  person  shall  be  held  to  answer 
for  a  criminal  oflFense,  unless  on  the  presentment  or  in- 
dictment of  a  grand  jury."  In  1870  the  clause  was 
amended  so  as  to  read:  "No  person  shall  be  held  to 
answer  for  a  criminal  off*ense  without  due  process  of 
law."  The  contention  was  that  the  amendment  did  not 
change  the  eff*ect  of  the  original  clause,  and  that  by  the 
wprds  ''due  process  of  law"  there  was  still  reserved  the 
right  to  require  an  accusation  by  a  lawfully  constituted 
grand  jury  before  the  offender  could  be  put  upon  his 
trial.  Mr,  Justice  Cole,  who  announced  the  opinion  of 
the  court,  considered  the  question  in  connection  with  the 
fourteenth  amendment  of  the  federal  constitution,  and 
his  cogent  reasoning,  although  addressed  more  particu- 
larly to  the  bearing  of  the  amendment,  was  intended  to 
apply  as  well  to  the  later  declaration  in  the  state  consti- 
tution.    He  says:    "The  historical  origin  of  the  Four- 
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teenth  Amendment  to  the  Constitution  of  the  United 
States  is  familiar  to  all  persons  in  this  country.  Prior 
to  its  adoption  there  was  a  class  of  persons  in  the  states, 
which,  on  account  of  the  state  of  public  sentiment,  were 
particulariy  exposed  to  oppressive  and  unfriepdly  local 
legislation.  They  were  liable  to  be  despoiled  of  their 
property,  or  to  be  deprived  of  their  rights,  privileges, 
and  immunities,  in  an  arbitrary  manner,  and  without 
'due  process  of  law.'  And  the  object  of  this  amendment 
was  to  protect  this  class  especially  from  any  arbitrary 
exercise  of  the  powers  of  the  state  governments,  and  to 
secure  for  it  equal  and  impartial  justice  in  the  adminis- 
tration of  the  law,  civil  and  criminal.  But  its  design 
was  not  to  confine  the  states  to  a  particular  mode  of  pro- 
cedure in  judicial  proceedings  and  prohibit  them  from 
prosecuting  for  felonies  by  information,  instead  of  by  in- 
dictment, if  they  chose  to  abolish  the  grand  jury  system. 
And  the  words  'due  process  of  law,'  in  this  amendment, 
do  not  mean  and  have  not  the  effect  to  limit  the  powers  of 
the  state  governments  to  prosecution  for  crimes  by  indict- 
ments, but  these  words  do  mean  law  in  its  regular  course 
of  administration  according  to  the  prescribed  forms  and 
in  accordance  with  the  general  rules  for  the  protection  of 
individual  rights.  Administration  and  remedial  pl-oceed- 
ings  must  change  from  time  to  time  with  the  advance- 
ment of  legal  science  and  the  progress  of  society,  and, 
if  the  people  of  the  state  find  it  wise  and  expedient  to 
abolish  the  grand  jury  and  prosecute  all  crimes  by  infor- 
mation, there  is  nothing  in  our  state  constitution  as  it  now 
stands,  and  nothing  in  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  which  prevents  them 
from  doing  so."  So  it  was  concluded  that  "due  process 
of  law"  did  not  require  the  preservation  and  perpetuation 
of  the  grand-jury  system,  and  that  its  abolishment  was 
not  an  infraction  of  the  sacred  and  inestimable  rights. 
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privileges,  and  immunities  to  which  every  citizen  of  the 
state  or  of  the  United  States  is  entitled  as  of  right.  See, 
also,  In  re  Dolph,  17  Colo.  35  (28  Pac.  470);  In  re  Wright^ 
3  Wyo.  748  (31  Am.  St.  Rep.  94,  27  Pac.  565,  13  L.  R.  A. 
748);  Lwre  Boulter,  5  Wyo.  329  (40  Pac.  529);  Bolln  v. 
State,  51  Neb.  581  (71  N.  W.  444);  State  v.  Sureties  of 
Krohne,  4  Wyo.  347  (34  Pac.  3);  State  v.  Bamett,  3  Kan. 
250  (87  Am.  Dec.  471);  State  v.  Boswell,  104  Ind.  641  (4 
N.  E.  675). 

The  history  and  development  of  the  grand-jury  system 
will  demonstrate  that  its  functions  have  not  been  uniform  ; 
that,  while  it  is  a  body  of  very  ancient  origin,  and  has  be- 
come inwrought  as  one  of  the  permanent  institutions  of 
the  common  law,  its  offices  were  not  always  the  same. 
At  first  it  was  a  body  which  not  only  accused,  but  tried, 
public  offenders.  At  a  later  period  it  became  an  inform- 
ing and  accusing  tribunal  only,  without  whose  previous 
action  no  person  charged  with  a  felony  could,  except  in 
special  instances,  be  put  upon  trial.  At  times  it  stood 
in  the  country  of  its  birth  as  a  barrier  against  prosecution 
in  the  name  of  the  sovereign,  but  at  length  it  came  to  be 
regarded  as  an  institution  by  which  the  subject  was  ren- 
dered sacred  against  oppression  from  unfounded  prosecu- 
tions of  the  crown.  "The  institution,"  says  Mr.  Justice 
Field,  '*was  adopted  in  this  country,  and  is  continued, 
from  considerations  similar  to  those  which  give  to  it  its 
chief  value  in  England,  and  is  designed  as  a  means  not 
only  of  bringing  to  trial  persons  accused  of  public  offenses 
upon  just  grounds,  but  also  as  a  means  of  protecting  the 
citizen  against  unfounded  accusation,  whether  it  comes 
from  government,  or  be  prompted  by  partisan  passion  or 
private  enmity  :"  Grand  Jury,  Mr,  Justice  FieWs  Charge, 
2  Sawy.  667  (Fed.  Cas.  No.  18,255).  The  insertion  of  the 
clause  in  the  federal  constitution  expressly  providing  for 
a  continuation  of  the  grand-jury  system  in  national  juris- 
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prudence  is  ascribed  to  such  reasoning  as  this.  The 
learned  justice  was  still  upon  the  bench,  however,  when 
the  Hurtado  Case  was  decided,  and  gave  his  unqualified 
assent  to  the  doctrine  thereof.  It  is  evident,  therefore, 
that,  while  the  great  jurist  commended  the  wisdom  of  the 
system  as  adopted  in  the  national  constitution,  he  did  not 
deem  its  perpetuation  essential  to  the  regular  and  orderly 
administration  of  justice  in  obedience  to  the  behests  and 
requirements  of  the  '*law  of  the  land"  or  *'due  process  of 
law."  The  grand  jury  continues  to  be  an  accusing  body, 
but  the  number  of  which  it  may  be  composed  varies  in  the 
several  states.  Its  sittings  and  deliberations  are  in  secret, 
and  usually  ex  parte;  hence  lacking  even  the  primary  es- 
sentials of  due  process  of  law — the  right  of  notice  or  a  day 
in  court.  But  this  right  is  reserved  to  the  accused  upon 
his  final  trial  by  a  jury  of  his  peers. 

2.  The  greater  stress,  however,  is  laid  upon  the  ques- 
tion primarily  stated — whether  the  legislature  of  the  state 
is  empowered,  under  the  state  constitution,  to  modify  the 
grand-jury  system,  without  abolishing  it  //*  toto.  Article 
VII,  §  18,  by  which  the  matter  is  regulated,  reads  as  fol- 
lows :  "The  legislative  assembly  shall  so  provide  that  the 
most  competent  of  the  permanent  citizens  of  the  county 
shall  be  chosen  for  jurors  ;  and  out  of  the  whole  number 
in  attendance  at  the  court,  seven  shall  be  chosen  by  lot  as 
grand  jurors,  five  of  whom  must  concur  to  find  an  indict- 
ment. But  the  legislative  assembly  may  modify  or  abolish 
grand  juries."  The  act  complained  of  provides,  among 
other  things,  that  it  shall  be  lawful  for  tlie  district  attor- 
ney of  any  judicial  district  in  the  state,  and  it  is  made 
his  duty,  to  file  in  the  proper  circuit  court  an  information 
charging  any  person  or  persons  with  the  commission  of 
any  crime  defined  and  made  punishable  by  the  laws  of 
the  state,  and  which  shall  have  been  committed  in  the 
county  where  the  information  is  filed  ;  that  the  informa- 
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tion  shall  be  substantially  in  the  form  prescribed  in  sec- 
tion 1269  of  the  criminal  code,  except  the  words  ''district 
attorney"  shall  be  used  instead  of  the  words  **grand  jury' ' 
wherever  the  same  shall  occur,  and  the  manner  of  stating 
the  act  constituting  the  crime  shall  be  of  like  nature  as 
required  in  the  indictment.  The  act  further  provides  that 
from  the  time  the  information  is  filed,  and  thereafter  un- 
til and  including  judgment,  it  shall  be  construed  to  be  in 
all  respects  an  indictment,  within  the  meaning  of  the 
present  statutes  of  the  state,  and  that  the  same  proceed- 
ings shall  be  had,  with  like  effect,  as  in  cases  where  in- 
dictments are  returned  by  a  grand  jury.  It  empowers  the 
district  attorney  to  subpcena  witnesses  to  appear  before 
him  to  testify  concerning  the  commission  of  crime  in  like 
manner  as  before  a  grand  jury,  and  requires  the  name  of 
each  witness  examined  under  oath  or  affirmation  to  be  in- 
serted at  the  foot  of  the  information,  or  indorsed  thereon, 
before  the  same  is  filed  ;  otherwise,  the  testimony  of  such 
witnesses  cannot  be  heard  against  the  defendant  at  the 
trial.  Section  7  provides,  '*This  act  shall  not  prevent  the 
circuit  court  from  convening  a  grand  jury  whenever  in 
its  opinion  it  is  deemed  advisable  to  do  so."  It  is  insisted 
that,  so  long  as  grand  juries  are  not  abolished,  it  is  the  con- 
stitutional right  of  every  individual  charged  with  crime  to 
demand  and  require  that  the  accusation  against  him  be 
by  indictment  of  a  grand  jury. 

In  support  of  this  position  the  chief  reliance  is  founded 
on  the  case  of  In  re  Loxvrie^  8  Colo.  499  ( 54  Am.  Rep. 
558,  9  Pac.  489).  That  case  involved  the  question  of 
the  constitutionality  of  an  act  of  the  legislature  which 
provides,  among  other  things,  for  the  organization  and 
maintenance  of  criminal  courts  within  certain  counties, 
which  were  to  be  courts  of  record ;  and  it  was  further 
provided  that  the  district  attorney  of  the  judicial  district 
in  which  tliey  were  established  should  be  the  prosecuting 
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oflBcer  thereof,  that  no  grand  jury  should  be  summoned 
therein,  but  that  the  prosecution  of  all  offenses  should  be 
by  information,  signed  and  verified  by  the  district  attor- 
ney, and  filed  therein.  An  information  was  filed  against 
Lowrie,  charging  him  with  grand  larceny  under  the  stat- 
ute, which  he  moved  to  quash  upon  the  ground  that  a  per- 
son charged  with  such  an  offense  could  only  be  prosecuted 
upon  a  presentment  or  indictment  of  the  grand  jury. 
The  question  presented  had  a  twofold  aspect  or  bearing, 
and  was  whether,  in  view  of  the  constitution  then  pre- 
vailing, it  was  competent  for  the  legislature  to  abolish 
the  grand-jury  system  as  it  pertained  to  the  criminal 
courts,  and  leave  it  in  force  in  the  district  courts,  which 
were  in  the  exercise  of  general  jurisdiction,  or  whether  the 
system  could  be  abolished  within  the  territory  in  which 
the  criminal  courts  happened  to  be  established,  and  con- 
tinued in  force  in  other  portions  of  the  state,  within  the 
limitations  of  the  federal  and  state  constitutions.  The 
fourteenth  amendment  of  the  federal  constitution  was  al- 
luded to,  as  were,  also,  Sections  8,  23,  and  25  of  Article 
II,  and  Section  28,  Article  VI,  of  the  Colorado  Constitu- 
tion. Section  8  provides  "that  until  otherwise  provided 
by  law  no  person  shall  for  a  felony  be  proceeded  against 
criminally  otherwise  than  by  indictment;"  section  23, 
among  other  things,  that  * 'hereafter  a  grand  jury  shall 
consist  of  twelve  men,  nine  of  whom  concurring  may 
find  an  indictment;  provided^  the  general  assembly  may 
change,  regulate  or  abolish  the  grand  jury  system  ;"  and 
section  25,  no  person  shall  be  deprived  '*of  life,  liberty  or 
property  without  due  process  of  law."  The  court  enter- 
tained the  view,  and  so  decided,  that  under  these  funda- 
mental provisions  it  was  competent  for  the  legislature  to 
change,  regulate,  or  abolish  grand  juries,  but  that  in 
view  of  Section  28,  Article  VI,  providing  for  uniform  op- 
eration of  the  laws  regulating  courts,  it  must  be  so  effect- 
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uated  as  to  affect  the  whole  community  equally  in  respect 
to  the  same  rights  and  immunities  under  similar  circum- 
stances ;  that  is  to  say,  it  might  abolish  the  entire  sys- 
tem, or  it  might  change  it ;  but  that  whatever  is  done, 
in  either  event,  must  be  so  done  as  to  operate  uniformly 
over  the  entire  state,  and  affect  all  classes  of  individuals 
alike,  or  otherwise  many  persons  within  the  state  may  be 
deprived  of  the  equal  protection  of  the  laws.  Hence  it 
was  declared  that  the  law  providing  for  the  prosecution 
of  persons  charged  with  a  felony  by  information  within 
certain  prescribed  portions  of  the  state,  and  within  cer- 
tain courts  of  limited  and  peculiar  jurisdiction,  was  un- 
constitutional and  therefore  void.  The  doctrine  of  the 
case  would  seem  to  be,  not,  as  contended  for  by  counsel, 
that  the  legislature  must  abolish  in  toto,  or  keep  its  hands 
off,  but  that  whatever  it  does  towards  its  abolishment, 
regulation,  or  change,  the  law  promulgated  for  the  pur- 
pose must  have  equal  and  uniform  operation  throughout 
the  state.  Such  has  been  the  interpretation  thereof  as 
distinguished  in  Re  Dolph,  17  Colo.  35  (28  Pac.  470)— a 
later  case  from  the  same  state,  wherein  it  was  held  that 
"general  laws  providing  for  indictments  and  information 
as  concurrent  remedies  for  the  prosecution  of  criminal 
offenses  throughout  the  state  are  not  unconstitutional, 
when  surrounded  by  proper  regulations  and  safeguards, 
and  made  applicable  to  all  persons  and  communities  in 
the  state,  without  discrimination."  The  above  quotation 
is  from  the  syllabus  of  the  case.  The  doctrine  as  thus 
stated  is  supported  by  ample  authority.  See  Jure  Wright^ 
3  Wyo.  748  (13  L.  R.  A.  748,  31  Am.  St.  Rep.  94,  27  Pac. 
565) ;   In  re  Boxdter,  5  Wyo.  329  (40  Pac.  529) . 

The  legislature  by  the  late  act  has  made  prosecution  by 
information  concurrent  with  prosecution  by  indictment, 
which  it  was  empowered  to  do  by  the  authority  vested  in 
it  under  the  constitution  to  ''modify  grand  juries."  The 
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significance  of  the  word  '* modify,"  as  used  in  this  section, 
was  determined  in  State  v.  Lawrence^  12  Or.  297  (7  Pac. 
116).  Mr.  Justice  Lord,  speaking  for  the  court,  says: 
*'In  a  general  sense,  to  *modify'  means  to  change  or  vary, 
to  qualify  or  reduce  ;  and  unless  there  is  something  in  the 
context,  or  special  usage,  the  words  are  to  be  taken  in 
their  plain,  ordinary,  and  popular  sense.  A  power  given 
to  modify  or  abolish  implies  the  existence  of  the  subject- 
matter  to  be  modified  or  abolished.  When  exercised  to 
modify,  it  does  not  destroy  identity,  but  effects  some 
change  or  qualification  in  form  or  qualities,  powers  or 
duties,  purposes  or  objects,  of  the  subject-matter  to  be 
modified,  without  touching  the  mode  of  creation.  The 
word  implies  no  power  to  create  or  to  bring  into  existence, 
but  only  the  power  to  change  or  vary  in  some  particular 
an  already  created  or  legally  existing  thing.  *  *  *  The 
legislature  may  modify  in  various  ways,  by  limiting  or 
regulating  their  powers,  duties,  qualifications,"  etc.  A 
fault  is  attributed  to  the  law,  that  it  is  left  to  the  will  and 
caprice  of  the  court  or  prosecuting  attorney  whether  to 
pursue  the  one  or  the  other  method  of  prosecution,  and 
therefore  that  its  operation  will  not  be  equal  and  uniform  ; 
that  it  will  not  affect  all  individuals  alike,  and  therefore 
some  may  be  deprived  of  the  equal  protection  of  the  laws. 
This  idea  gained  currency  from  the  opinion  in  the  case  of 
In  re  Lowrie,  8  Colo.  499  (54  Am.  Rep.  558),  but  that  por- 
tion of  the  opinion  is  mere  dictum,  and  has  never  been  fol- 
lowed as  authoritative,  even  by  the  court  that  announced 
it.  Indeed,  the  indentical  question,  so  far  as  the  discre- 
tion of  the  court  is  concerned,  was  raised  in  the  case  of 
In  re  Dolph,  17  Colo.  35  (28  Pac.  470),  and  expressly  de- 
termined contrary  to  the  criticism.  In  the  case  of  In  re 
Wright,  3  Wyo.  748  (27  Pac.  565,  13  L.  R.  A.  748,  31  Am. 
St.  Rep.  94) — a  comparatively  late  case  from  Wyoming — 
it  was  suggested  that  it  was  a  dangerous  procedure  to  per- 
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mit  a  prosecution  by  information  of  the  prosecuting  officer 
alone,  without  preliminary  examination  before  a  magis- 
trate, and  the  suggestion  has  since  led  to  the  amendment 
of  the  statute.  But  in  a  later  case  {State  v.  Sureties  of 
Krohne,  4  Wyo.  347,  34  Pac.  3),  in  an  opinion  rendered 
by  the  same  justice,  such  an  act  was  held  to  be  valid,  and 
not  obnoxious  to  the  constitutional  guaranty  that  no  per- 
son shall  be  deprived  of  life,  liberty,  or  property  without 
due  process  of  law.  See,  also.  Territory  v.  Stroxid,  6  Okl. 
106  (50  Pac.  265). 

Section  11  of  the  Bill  of  Rights,  embraced  by  Article 
I  of  the  Constitution  of  Oregon,  has  secured  to  the  ac- 
cused the  right  of  public  trial  by  an  impartial  jury  ;  to  be 
heard  by  himself  and  counsel ;  to  demand  the  nature  of 
the  accusation  against  him,  and  to  have  a  copy  thereof ; 
to  meet  the  witnesses  face  to  face  ;  and  to  have  compul- 
sory process  for  requiring  the  attendance  of  witnesses  in 
his  favor.  This  constitutes  the  chief  palladium  of  civil 
liberty  under  the  constitution.  The  manner  of  preferring 
the  accusation  is  of  preliminary  import,  and  whether  it 
shall  be  done  by  a  grand  jury  or  by  a  public  prosecutor, 
or  concurrently  by  both,  has,  whether  wisely  or  not,  been 
left  to  the  wisdom  of  the  legislature  to  determine.  Such 
is  the  authority  reserved  to  it  under  the  power  to  abolish 
or  modify  grand  juries ;  but  it  can  never  abridge  the 
rights  vouchsafed  to  every  individual  by  the  sacred  and 
inestimable  provisions  of  section  11  of  the  bill  of  rights, 
and  in  this  is  conserved  to  the  accused  very  much  of  all 
there  is  of  immunity  from  deprivation  of  life,  liberty,  or 
property  without  due  process  of  law.  He  is  entitled  to 
bail,  except  he  be  guilty  of  murder  or  treason,  and  is  pro- 
tected against  excessive  bail  and  unnecessary  rigor  wliile 
in  confinement.  It  may  be  a  matter  about  which  reason- 
able minds  may  differ,  whether  he  should  have  a  prelimi- 
nary examination  before  being  subjected  to  an  accusation 
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and  public  trial  before  a  court  of  justice,  or  as  to  the  ap- 
propriate steps  to  be  taken  before  an  information  may  be 
preferred.  But  these  matters  are  legislative  in  their  im- 
port— ^made  so  necessarily,  under  the  constitution,  by  vir- 
tue of  the  power  given  to  modify  grand  juries  ;  and,  while 
the  wisdom  of  the  law  may  be  a  subject  of  dispute,  the 
authority  to  enact  it  cannot  be  gainsaid. 

3.  At  the  close  of  the  state's  testimony  the  defendant 
moved  for  an  instruction  to  the  jury  to  return  a  verdict 
of  not  guilty,  which  being  overruled,  he  again  asked  a 
similar  instruction  when  the  evidence  on  both  sides  was 
concluded.  This  request  was  also  denied,  and  such  action 
of  the  court  is  assigned  as  error.  Thus  is  presented  the 
question  whether  the  evidence  produced  at  the  trial  was 
sufficient  upon  which  to  submit  the  case  to  the  jury.  It 
tended  to  show  that  the  father  of  the  defendant  Harry 
Tucker  lived  about  two  miles  from  the  residence  of  H.  W. 
Lee,  the  alleged  owner  of  the  property  taken  ;  that  Harry 
resided  with  his  father  ;  that  Lee  had  in  his  granary  on 
the  night  of  January  30, 1899,  seven  sacks  of  alfalfa  seed  ; 
that  he  locked  the  door  of  the  granary  at  9:30  o'clock  in 
the  evening  by  means  of  a  padlock  and  heavy  staple  ;  that 
on  the  following  morning  he  found  the  door  had  been 
opened  and  two  sacks  of  the  seed  taken  away.  The  sta- 
ple appeared  to  have  been  broken  from  its  fastenings  by 
means  of  a  punch  secured  from  Lee's  shop,  some  fifty  feet 
distant.  Tracks,  apparently  made  by  a  person  wearing 
boots  with  small,  high  heels,  were  traced  to  and  from  the 
shop,  which  was  entered  through  a  hole  in  the  rear  there- 
of, and  the  punch  was  bent,  indicating  its  use.  Other 
tracks,  apparently  made  by  the  same  person,  were  found 
leading  to  and  from  a  gate  in  the  barnyard  fence  to  the 
granary,  about  twenty  feet  distant.  From  the  gate  the 
tracks  of  two  horses  were  traced  out  through  a  field,  thence 
into  and  along  a  road  leading  to  a  gate  within  two  or  three 
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hundred  yards  of  the  residence  of  the  elder  Tucker.  With- 
in about  fifty  yards  of  the  gate  by  the  granary,  in  the 
course  of  the  horses'  tracks,  was  found  a  letter,  contained 
in  a  pocket,  addressed  to  Harry  Tucker  ;  and  at  the  outlet 
from  the  field  to  the  road  were  found  tracks  of  a  person, 
similar  to  those  discovered  at  the  granary.  A.  W.  Gellis 
testified,  in  effect,  that  in  the  latter  part  of  January  or  the 
first  of  February  the  defendant  and  Wilbur  Fruit  tried  to 
sell  some  alfalfa  seed  to  him  in  Baker  City,  which  they 
said  had  been  raised  on  Lower  Powder ;  that  the  boys 
gave  their  names  ;  and  that  he  talked  directly  with  the 
defendant,  but  did  not  see  the  seed.  Charles  F.  Palmer 
testified,  in  effect,  that  the  defendant  and  Wilbur  Fruit 
came  over  to  his  store,  in  Baker  City,  on  the  evening  of 
February  1,  and  talked  with  him  concerning  the  sale  of 
some  alfalfa  seed  contained  in  two  sacks,  which  he  pur- 
chased from  them  the  next  morning ;  that  they  said  it 
was  grown  on  Lower  Powder,  on  the  Fruit  ranch.  The 
sacks  in  which  the  seed  was  contained  were  positively 
identified  as  the  property  taken  from  his  granary,  and  the 
seed  was  of  the  same  character  as  that  which  he  lost.  The 
contention  of  the  defendant  is  that  there  was  no  testimony 
connecting  him  with  the  commission  of  the  crime  of  bur- 
glary, aside  from  the  fact  that  the  stolen  property  was 
recently  found  in  the  joint  possession  of  himself  and  Wil- 
bur Fruit,  and  that  such  possession  was  not  sufficient  to 
warrant  the  jury  in  drawing  an  inference  of  his  guilt 
therefrom.  The  inference  to  be  drawn  from  the  posses- 
sion of  stolen  property  has  been  held  by  this  court  to  be 
one  of  fact,  which  may  be  considered  by  the  jury,  in  con- 
nection with  all  the  other  attending  circumstances,  in  de- 
termining the  guilt  or  innocence  of  the  accused.  Such 
inference  is  strong  or  weak  according  to  the  character  of 
the  property,  the  nature  of  the  possession,  and  its  prox- 
imity to  the  time  of  the  theft :    State  v.  Pomeroy,  30  Or.  16 
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(46  Pac.  797) .  Both  of  these  parties  were  in  possession  of 
the  seed,  and  both  exercised  ownership  over  it.  The  fact 
that  such  possession  was  not  exclusive  in  the  defendant 
could  make  but  little,  if  any,  difference  in  the  weight  of 
the  circumstance,  considered  as  as  evidentiary  fact. 

The  rule  touching  the  inference  to  be  drawn  from  the 
fact  of  possession  is  the  same  in  cases  of  burglary  as  in 
larceny,  where  the  latter  crime  has  been  committed  in 
connection  with  the  former :  State  v.  Rivers,  68  Iowa, 
611  (27  N.  W.  781) ;  State  v.  Frahm,  73  Iowa,  355  (35  N. 
W.  451) .  And  it  should  be,  as  in  cases  of  larceny,  con- 
sidered by  the  jury  in  connection  with  all  the  other  incul- 
patory as  well  as  exculpatory  facts  adduced  at  the  trial, 
in  determining  the  guilt  or  innocence  of  the  accused. 
The  question  for  us  to  determine  is  whether  the  testi- 
mony adduced  is  sufficient  from  which  the  jury  may  rea- 
sonably infer  the  guilt  of  the  defendant.  His  possession  is 
not  the  only  item  of  evidence  inculpating  him.  The  fa€t 
of  the  horses'  tracks,  leading  directly  from  the  granary 
towards  the  residence  of  the  father,  where  the  defendant 
lived,  and  the  further  fact  of  the  letter  addressed  to  him 
being  found  in  the  route  on  the  line  of  the  tracks,  are 
circumstances  of  some  weight  to  be  considered  in  connec- 
tion with  the  circumstances  of  his  possession,  and  the  ex- 
ercise of  ownership  over  the  stolen  property:  1  McClain, 
Cr.  Law,  §  514.  The  property  could  not  have  been  stolen 
or  carried  away  without  the  breaking,  so  that  the  testi- 
mony pertinent  to  the  establishment  of  the  larceny  was 
also  relevant  to  substantiate  the  crime  of  burglary  ;  and, 
in  our  opinion,  there  was  sufficient  to  go  to  the  jury,  and 
hence  the  request  to  instruct  otherwise  was  rightly  re- 
fused. 

4.  An  exception  was  taken  to  the  following  instruc- 
tion of  the  court:    "Where  two  or  more  defendants  are 

86  Ob.— 20. 


306  State  v.  Tucker.  [36  Or. 

charged  jointly  with  the  commission  of  a  crime,  it  is  not 
necessary  that  it  be  shown  that  both  of  the  defendants,  or 
either  one  of  them,  when  tried  alone,  actually  broke  and 
entered  the  building  or  took  the  property.  It  is  sufficient 
if  it  be  shown  that  the  joint  defendants  were  acting  to- 
gether for  that  purpose,  and  if  either  one  of  them,  while 
so  acting  together  for  that  purpose,  actually  broke  and  en- 
tered the  building  with  the  intention  of  stealing  therein, 
then  all  of  the  said  defendants  would  be  guilty  of  the 
crime,  and  either  one  of  them  may  be  prosecuted  alone 
therefor."  The  ground  of  the  exception  is  that  there  was 
no  evidence  introduced  at  the  trial  upon  which  to  base 
the  instruction  touching  the  joint  breaking.  But  in  this 
the  counsel  are  in  error.  The  breaking  was  proven,  and 
there  was  evidence  tending  to  show  that  two  persons  were 
engaged  in  it.  Further  than  this,  the  defendant  and  Wil- 
bur Fruit  were  found  associating  together  shortly  after- 
wards, and  jointly  engaged  in  disposing  of  the  fruits  of 
the  burglary. 

An  exception  was  taken,  also,  to  the  court's  instruction 
No.  9.  But  what  we  have  heretofore  said  upon  the  suf- 
ficiency of  the  testimony  to  go  to  the  jury  applies  with 
equal  force  to  this  exception  and  instruction,  so  that  it  is 
unnecessary  to  discuss  the  matter  further. 

5.  An  exception  was  also  saved  to  the  court's  refusal 
to  give  defendant's  instruction  No.  4.  The  effect  of  the 
instruction  was  given  in  the  general  charge,  and  no  error 
can,  therefore,  be  predicated  upon  the  refusal.  The  judg- 
ment of  the  court  below  is  affirmed.  Affirmed. 
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Decided  26  December,  1899. 
WACHSMUTH  v,  ROXJTIjEDGE. 

[51  Pac.443,o0  Pac.  464.] 

1.  Appeal— Time  for  Filing  Transcript.— The  words  "by  the  second  day/*  In 

Hill's  Ann.  Laws,  g  541,  providing  for  filing  of  the  transcript  on  appeal  "by  the 
second  day"  of  the  next  term,  mean  on  the  second  day,  and  a  transcript  filed 
during  such  day  is  in  time. 

2.  Rules— Extending  Time  to  File  Abstract.— Under  the  rule  of  court  pro- 

viding that  appellant's  attorneys  shall  file  a  printed  copy  of  the  necessary  part 
of  the  record  within  twenty  days  after  the  transcript  is  filed,  and  that  no  case 
shall  be  docketed  for  hearing  until  this  and  other  rules  are  complied  with, 
"except  by  order  of  the  court,"  the  court  is  authorized  to  extend  the  time  for 
flllng  the  record  for  a  reasonable  time,  without  notice  to  the  adverse  party, 
when  the  time  has  not  t)een  already  extended. 

3.  Computing  Time— Sunday.— Where  a  record  was  ordered  to  be  filed  on  No- 

vember 14,  which  was  Sunday,  and  it  was  filed  on  November  15,  the  filing  was 
in  time,  under  Hill's  Ann.  Laws,  g  519,  providing  that,  when  the  last  day  for 
doing  an  act  foils  on  Sunday,  such  day  shall  be  excluded. 

4.  Appeal— Record.— The  question  of  error  In  directing  the  J  ury  to  return  a  sealed 

verdict,  and  permitting  them  to  separate  before  returning  the  same,  without 
consent  of  counsel,  is  not  raised  by  bill  of  exceptions,  not  showing  separation, 
but  merely  that  the  court  adjourned  with  instructions  to  return  a  sealed  ver- 
dict, and  that,  on  its  convening  next  day,  a  sealed  verdict  was  returned; 
there  being  no  error  if  the  Jury  did  not  separate  before  returning  "with  their 
verdict," 

From  Multnomah  :    E.  D.  Shattuck,  Judge. 

Action  by  M.  Wachsmuth  against  Alexander  Rout- 
ledge,  doing  business  as  the  Portland  Oyster  Company. 
Judgment  for  plaintiff.  Defendant  appeals.  A  motion 
to  dismiss  the  appeal  was  overruled,  and  the  judgment 
was  affirmed  owing  to  the  absence  of  appellant's  attorney. 
This  was  afterward  set  aside,  and  the  cause  fully  tried. 
Motion  Overruled:    Affirmed. 

Decided  27  December,  1807. 

On  Motion  to  Dismiss  Appeal. 

[51  Pac.  443.] 

Mr.  A,  King  Wilson,  for  the  motion. 

No  appearance,  contra,  ^ 
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Mr,  Chief  Justice  Moore  delivered  the  opinion. 

This  is  a  motion  to  dismiss  an  appeal.  The  facts  ma- 
terial to  the  inquiry  are  that  on  October  5,  1897,  the  sec- 
ond day  of  the  regular  term  of  this  court  next  after  the 
appeal  was  perfected,  the  appellant  filed  herein  the  tran- 
script of  the  cause,  and  within  twenty  days  thereafter 
applied  for  and  obtained,  without  notice  to  the  adverse 
party,  an  extension  of  twenty  days  to  prepare  an  abstract 
of  the  record,  which  was  filed  on  November  15,  1897. 

1.  Counsel  for  respondent  contends  that  the  transcript 
was  not  filed  within  the  time  prescribed  by  law.  The 
statute  upon  this  subject  provides  that,  '*upon  the  appeal 
being  perfected,  the  appellant  must,  by  the  second  day  of 
the  next  regular  term  of  the  appellate  court  thereafter, 
file  with  the  clerk  of  such  court  the  transcript  of  the 
cause,  as  provided  in  this  section,  and  thereafter  the  ap- 
pellate court  has  jurisdiction  of  the  cause,  and  not  other- 
wise:" Hill's  Ann.  Laws,  §  541.  The  point  insisted 
upon  assumes  that  the  words  "by  the  second  day,"  etc., 
as  used  in  the  statute,  do  not  mean  on  but  before  the  sec- 
ond day  of  the  next  regular  term,  etc.,  and  counsel  cite 
and  rely  upon  the  cases  of  Rankin  v.  Woodworth,  3  Pen. 
&  W.  48  ;  Miller  v.  Phillips,  31  Pa.  St.  218,  and  Richard- 
son V.  Ford,  14  111.  332,  which,  in  effect,  hold  that  a  con- 
tract to  complete  work  by  a  certain  time  means  that  it 
shall  be  done  before  that  time.  We  do  not  feel  bound  to 
follow  the  definitions  of  words  as  given  by  other  courts, 
and  since  the  word  ''by,"  as  used  in  Section  541,  Hill's 
Ann.  Laws,  has  been  understood  by  counsel  and  treated 
by  this  court  to  mean  on  the  second  day,  etc.,  the  adop- 
tion of  such  a  construction,  even  in  the  absence  of  an 
adjudication  upon  the  subject,  has  become  the  settled  pol- 
icy and  rule  of  practice  in  this  state ;    and  to  change  it 
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now  could  do  no  good,  but  must  necessarily  result  in  pro- 
ducing incalculable  injury  to  parties  appellant  who  have 
causes  in  this  court  for  trial. 

2.  It  is  contended  that  the  extension  of  the  time  to  file 
the  abstract,  without  notice  to  the  adverse  party,  is  a 
violation  of  Rule  4  of  this  court,  which  provides  that, 
'*  within  twenty  days  after  the  transcript  is  filed  in  a  civil 
case,  the  appellant  shall  serve  upon  the  attorney  for  each 
respondent  a  printed  copy  of  so  much  of  the  record  pre- 
pared, as  hereinafter  provided,  as  may  be  necessary  to 
a  full  understanding  of  the  questions  presented  for  de- 
cision, and  file  with  the  clerk  of  this  court  proof  of  such 
service  together  with  twelve  copies  of  said  abstract,  and 
no  case  shall  be  docketed  for  hearing  until  this  and  other 
rules  are  complied  with,  except  by  order  of  the  court :" 

35  Or.  587,  (61  Pac. ) .    This  exception  authorizes  an 

extension  of  time  in  which  to  file  the  abstract,  and  it  has 
been  understood  by  the  bar  that,  if  the  time  demanded 
be  reasonable,  no  notice  of  the  application  need  be  given 
to  the  adverse  party  ;  but  if  already  extended,  or  the  time 
asked  for  be  unreasonable,  notice  must  be  given  to  the 
adverse  party,  or  his  consent  obtained,  before  such  ex- 
tension will  be  allowed.  We  think  the  order  allowing 
the  additional  time  was  not  made  in  violation  of  our 
rules. 

3.  It  is  also  contended  that  the  abstract  was  not  filed 
within  the  extended  period.  The  time  allowed  expired 
on  November  14,  but,  as  that  day  was  Sunday,  the  ap- 
pellant had  all  of  the  next  day  (Hill's  Ann.  Laws,  §  519) ; 
and,  having  filed  the  abstract  on  the  fifteenth,  it  was  filed 
in  time,  and  the  motion  to  dismiss  the  appeal  is  over- 
ruled. Motion  Overruled. 
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Decided  26  December,  1899. 

On  the  Merits. 

[50  Pac.4&l.] 

For  appellant  there  was  a  brief  over  the  name  of  Cake 
&  Cake,  with  an  oral  argument  by  Mr.  Wm.  M.  Cake, 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr,  A.  King  Wilson. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

Counsel  for  appellant  has  endeavored  to  present  the 
question  whether  it  was  error  in  the  trial  court  to  direct 
the  jury  to  return  a  sealed  verdict,  and  to  permit  them 
to  separate  before  returning  the  same,  without  the  con- 
sent or  agreement  of  counsel.  As  it  respects  the  issue 
thus  stated,  the  bill  of  exceptions  shows  the  following : 
"That  thereafter  [the  jury  having  been  instructed]  the 
said  court  adjourned,  with  instructions  to  said  jury  to  re- 
turn a  sealed  verdict ;  that  counsel  for  defendant  was  not 
informed  of  said  instructions,  and  did  not  agree  thereto ; 
that  thereafter,  and  after  the  court  had  adjourned,  and 
upon  its  convening  upon  the  following  day,  the  jury  in 
the  above-entitled  action  returned  a  sealed  verdict  in  fa- 
vor of  the  plaintiflf,  and  against  the  defendant,  for  the 
sum  of  $100,  neither  of  the  parties  nor  their  counsel 
being  present ;  that  thereafter  the  jury  was  discharged 
by  the  court,  and  on  the  same  day  defendant's  counsel 
learned  of  said  instruction  and  of  said  verdict,  and  ex- 
cepted thereto  not  sooner  than  five  days,  and  within  the 
time  allowed  by  the  court  to  file  a  motion  for  a  new  trial." 
It  is  suggested  aliunde  that  the  jury  separated  after  agree- 
ing upon  and  sealing  their  verdict.  ''A  sealed  verdict," 
says  Fitnam,  ''is  generally  of  no  force  or  validity  until 
it  has  been  affirmed  by  the  jury  in  open  court.  The  con- 
sent of  counsel  and  direction  of  the  court  that  the  jury 
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may  seal  their  verdict  goes  no  further  than  to  permit  the 
jury  to  separate  for  the  night  after  arriving  at  a  verdict :" 
Fitnam,  Trial  Proc.  §  638.  It  is  apparent  from  this  ex- 
position of  law  that  the  only  error  of  which  the  appellant 
could  complain  is  that  of  allowing  the  jury  to  separate 
before  returning  with  their  verdict  into  court.  But  the 
bill  of  exceptions  does  not  show  the  fact  of  separation. 
The  rule  of  law  is  so  well  established  as  to  have  become 
axiomatic  that  he  who  alleges  error  must  make  it  appear 
affirmatively  from  the  record  ;  it  will  not  be  presumed  : 
Dawson  v.  Pogue,  18  Or.  94,  114  (22  Pac.  637) .  So  that 
the  question  sought  to  be  presented  is  not  here,  and  we 
are  not  warranted  in  going  outside  of  the  record  to  decide 
it :  Maling  v.  Crummey,  5  Wash.  222  (31  Pac.  600) .  In 
this  view  of  the  controversy,  the  judgment  of  the  court 
below  will  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 


Argued  10  January ;  decided  5  February,  1900. 
WADE  P.  CITY  RAIIiWAY  COMPANY. 

[50  Pac.  875.] 

1.  Amendment— Changing  Cause  of  Action— Ordinance.— Where  a  com 

plaint  to  recover  for  the  death  of  a  minor  child  alleged  that  defendant  was 
operating  Its  street  car  at  a  dangerous  and  reckless  rate  of  speed,  there  was 
no  abuse  of  discretion  In  allowing  an  amendment  that  such  a  rate  of  speed 
was  in  excess  of  that  permitted  by  a  city  ordinance. 

2.  Railways— Evidence  of  Speed  in  Particular  Instances.— Where  there 

Is  a  question  as  to  the  rate  of  speed  at  which  a  car  or  train  was  running  at  the 
time  of  an  accident,  it  Is  never  allowable  to  show  how  the  cars  were  operated 
in  particular  given  Instances. 

From  Multnomah :    Alfred  F.  Sears,  Jr.,  Judge. 

Action  by  A.  F.  Wade  against  the  City  &  Suburban 
Railway  Company  to  recover  damages  for  the  death  of 
plaintiff's  child,  aged  three  and  one-half  years,  caused 
by  the  alleged  negligence  of  the  defendant  corporation  in 
operating  one  of  its  electric  cars  at  a  dangerous  and  reck- 
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less  rate  of  speed  on  Glisan  Street,  in  the  City  of  Portland. 
The  answer  denies  the  negligence  charged,  and,  as  a  de- 
fense, alleges  the  contributory  negligence  of  the  plaintiff. 
After  a  trial  before  a  jury,  a  judgment  was  rendered  in 
favor  of  plaintiff  for  $800  and  costs,  from  which  the  de- 
fendant appeals.  Rbvbrsbd. 

For  appellant  there  was  a  brief  over  the  name  of  Dolph^ 
Mallory  &  Simon,  with  an  oral  argument  by  Mr,  Rufus 
Mallory. 

For  respondent  there  was  a  brief  over  the  name  of  Hnme 
&  Hall,  with  an  oral  argument  by  Mr,  John  H,  Hall, 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

1.  In  support  of  the  allegations  of  the  complaint, 
plaintiff  offered  in  evidence  a  city  ordinance  limiting  the 
rate  of  speed  of  electric  cars,  which  the  court  refused  to 
admit  because  its  existence  and  the  violation  thereof  were 
not  pleaded,  but  allowed  the  complaint  to  be  amended  in 
that  regard,  and  the  ordinance  was  then  admitted ;  and 
this  ruling  is  assigned  as  error.  There  is  a  conflict  in 
the  decisions  as  to  whether  an  ordinance  regulating  the 
rate  of  speed  is  competent  evidence  in  this  class  of  cases, 
when  not  pleaded.  In  Missouri  it  is  held  that,  when  the 
cause  of  action  is  not  founded  on  the  ordinance,  it  is  not 
necessary  to  plead  it,  but  that  evidence  of  its  existence 
and  violation  is  competent,  as  tending  to  show  negligence  : 
Rohertsonx ,WahaHh,  St,  L.  &  P,  Ry,  Co.  84  Mo.  119;  Riley 
V.  Wabash,  St,  L.  &  P,  Ry,  Co,  18  Mo.  App.  385.  The  same 
ruling  seems  to  have  been  made  by  the  Supreme  Court  of 
Illinois  in  Toledo,  W,  &W,  Ry,  Co,  v.  O'Cannor,  77  111.  391, 
although  Mr.  Booth  says  that  such  an  ordinance  is  not 
admissible  unless  it  is  pleaded  (Booth,  St.  Ry.  Law,  § 
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359),  and  cites  Chicago  W.  D.  Ry.  Co.  Y.Klauber,  9  111. 
App.  613,  and  Blanchard  v.  Lake  Shore  &  M.  S.  Ry.  Co, 
126  111.  416  (9  Am.  St.  Rep.  630,  18  N.  E.  799),  in  sup- 
port  of  the  text.  But,  whatever  may  be  the  rule  in  this 
regard,  we  are  of  the  opinion  that  there  was  no  abuse  of 
discretion  in  permitting  the  complaint  to  be  amended  in 
the  particular  referred  to.  Such  amendment  did  not  add 
a  new  cause  of  action.  The  negligence  charged  in  the 
complaint  is  the  operation  by  defendant  of  its  cars  at  a 
dangerous  and  reckless  rate  of  speed,  and  an  averment 
that  such  a  rate  of  speed  was  in  excess  of  that  permitted 
by  a  city  ordinance  would  not  be  changing  the  cause  of 
action  as  originally  pleaded.  In  either  instance  the  ques- 
tion would  be  for  the  jury  to  determine  whether  the  car 
was  in  fact  being  operated  at  a  dangerous  rate  of  speed, 
and  whether  its  speed  was  the  proximate  cause  of  the 
injury  ;  and  the  ordinance,  and  proof  of  its  violation, 
would  be  nothing  more  than  evidence  upon  that  point. 

2.  The  plaintiflF,  after  giving  some  testimony  tending 
to  show  the  speed  of  the  car  at  the  time  of  the  accident, 
called  witnesses  to  prove  the  usual  and  customary  speed 
at  which  the  cars  of  the  defendant  company  were  oper- 
ated at  the  place  where  the  accident  is  alleged  to  have 
occurred.  The  defendant  objected  to  the  admission  of 
this  character  of  evidence,  but  the  court  ruled  it  compe- 
tent, and  allowed  the  witnesses  to  answer.  The  witness 
Patterson,  in  answer  to  a  question  of  plaintiff's  counsel 
as  to  what  had  been  the  habitual  and  customary  rate  of 
speed  of  the  cars  operated  by  the  defendant  at  the  place 
of  the  accident,  said  :  *'I  have  timed  it  by  my  watch  a 
good  many  times,  and  I  have  noticed  that  they  run  at 
the  rate  of  about  four  blocks  in  a  minute.  That  is  the 
only  time  when  my  attention  was  called  to  it,  and  some- 
body asked  me  to  time  it."  The  witness  Larsen,  in  answer 
to  a  similar  question,  said  :    **I  have  seen  the  cars,  and 
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know  and  am  familiar  with  about  how  fast  they  run  every 
day.  I  took  the  time  of  the  speed  of  these  cars  at  Eighth 
and  Glisan,  there,  four  or  five  times,  and  got  fifteen  sec- 
onds a  block.  I  think  the  time  is  ten  seconds  for  a  block, 
— from  ten  to  fifteen  seconds.  I  took  it  once  sixteen  sec- 
onds from  crossing  to  crossing."  And  the  witness  Hat- 
field said:  "There  seemed  to  be  some  variance  in  the 
speed, — sometimes  running  quite  fast,  and  then,  again, 
what  I  perceive  to  be  common  speed.  I  would  say,  ten 
or  twelve  miles  ;  maybe  something  like  that.  I  am  in 
the  habit  of  going  to  and  from  my  home  down  by  the 
university  on  the  St.  Johns'  line  every  night,  and  back 
every  morning.  I  noticed  that  the  speed  of  the  car  go- 
ing out  there,  and  the  motor  that  I  take  at  the  junction, 
and  this  car  that  runs  in  front  of  my  shop,  would  not  be 
much  difference  in  speed.  How  fast  they  go — I  don't 
know  as  to  just  how  fast  time  they  make  at  either  place." 
The  defendant  moved  to  strike  out  all  this  testimony,  but 
the  motion  was  overruled  ;  and  this,  it  claims,  was  error. 
In  an  action  of  this  kind,  where  the  rate  of  speed  at  which 
a  car  was  being  operated  at  the  time  of  an  accident  is  con- 
tested, proof  of  the  customary  or  habitual  speed  at  which 
the  cars  of  the  defendant  were  operated  prior  to  the  acci- 
dent is,  under  some  authorities,  admissible  in  evidence, 
on  the  theory  that  it  does  not  differ  materially  in  principle 
from  proof  of  a  rule  or  regulation  of  the  defendant  fixing 
the  rate  of  speed  for  its  cars  :  Shaber  y.  St.  Paul  M.  & 
M.  Ry.  Co.  28  Minn.  103  (9  N.  W.  575).  But  the  au- 
thorities upon  the  question  conflict.  Mr.  Patterson,  in 
his  work  on  Railway  Accident  Law  (section  421),  throws 
the  weight  of  his  opinion  against  the  admissibility  of  such 
testimony.  See  Savannah  F.  <fe  W.  Ry.  Co.  v.  Flannagan, 
82  Ga.  588  (9  S.  E.  471),  where  the  adjudications  on 
both  sides  of  this  question  are  cited.  But,  whatever  the 
rule  may  be,  there  can  be  no  doubt  that  proof  of  par- 


July,  1900.]  State  v,  Mims.  315 

ticiilar  instances  in  which  the  cars  were  operated  at  a 
given  speed  is  not  admissible ;  for  from  such  detached 
cases  no  inference  whatever  can  be  drawn  as  to  the  speed 
of  the  car  at  the  time  of  the  accident.  And  such  was 
the  testimony  admitted  in  this  case.  None  of  the  wit- 
nesses to  whom  we  have  referred  testified  as  to  the  cus- 
tomary or  habitual  rate  of  speed,  although  they  were 
asked  that  question .  Each  of  them  testified  to  particular 
instances.  Patterson  said  that  he  had  timed  the  cars  by 
his  watch,  when  his  attention  was  called  to  it,  and  some- 
body asked  him  to ;  Larsen  says  he  took  the  speed  of 
the  cars  four  or  five  times  ;  and  Hatfield  does  not  under- 
take to  say  how  fast  they  ran.  So  that  under  any  view 
of  the  law  this  testimony  was  incompetent,  because  it  was 
proof  of  particular  instances,  and  manifestly  no  inference 
can  be  drawn  as  to  the  speed  of  the  car  at  the  time  of  the 
accident  from  the  speed  of  other  cars  at  other  times. 

Some  other  questions  are  discussed  in  the  brief,  but, 
as  they  may  not  arise  on  another  trial,  we  shall  pass  them 
without  consideration.  It  follows  that  the  judgment  of 
the  court  below  must  be  reversed,  and  a  new  trial  or- 
dered. Reversed. 


Decided  2)  July  ;  rehearing  denied  13  August,  1900. 
STATE  r.  MIMS. 

[61  Pac.  888.] 

1.  Competency  of  Evidence  to  Explain  Impeachment.— Where  impeaching 

witnesses  have  given  their  version  of  a  statement  or  converstitlon,  It  is  compe- 
tent to  show  by  another  person  who  was  present  that  such  witnesses  had  not 
correctly  repealed  what  was  said. 

2.  Evidence  Showing  Dangerous  (Character  of  Deceased.— While  It  may 

be  competent,  as  tending  to  Justify  the  plea  of  self  defense,  to  show  the  reputa- 
tion or  the  character  of  deceased  as  a  quarrelsome  or  dangerous  person,  that 
cannot  be  done  by  showing  specific  acts  of  violence  toward  other  persons,  or 
isolated  acts  not  part  of  the  ret  geHce. 

3.  Rebuttal  — Competency  of  Evidence.— Where  evidence  had  been  intro- 

duced that  deceased  was  in  the  habit  of  arming  himself  whenever  he  had  a 
quarrel,  it  was  competent  In  rebuttal  to  allow  a  witness  to  U>stify  that,  to  the 
best  of  his  knowledge,  the  deceased  never  carried  arms. 


\^\^ 
.^  ^ 
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4.  Opinion  Evidence.— Where  an  eyewitness  has  minutely  stated  the  details  of 

an  occurrence  that  is  susceptible  of  an  accurate  description,  the  conclusions 
thereArbm  should  be  left  to  the  Jury;  in  such  cases  the  opinions  and  deductions 
of  the  witnesses  are  not  competent.  Thus,  where  the  details  of  an  altercation 
had  been  described  to  the  Jury,  showing  the  movements  and  positions  of  the 
respective  parties  fW)m  its  inception  until  the  fatal  shot  was  flred,  evidence  as 
to  who  had  the  advantage  In  the  fight  was  inadmissible. 

5.  Comment  on  Testimony  or  Unfriendly  WiTNKS8.--Where  a  party  calls  a 

witness  he  will  not  be  permitted  to  Impeach  his  general  reputation  for  tmth, 
but  he  may  argue  that  some  parts  of  his  testimony  are  not«  true,  the  rule 
against  impeachment  of  one's  own  witness  applying  only  to  direct  methods. 

6.  Remarks  of  Counsel.— Where  defendant  was  arrested  soon  after  an  affkuy 

for  which  he  was  on  trial,  the  prosecuting  attorney  may  comment  on  the  fietct 
that  the  officers  and  Jail  attendants  were  not  called  to  substantiate  defend- 
ant's claim  that  he  had  a  large  bump  on  his  head,  resulting  f^om  a  blow  by 
his  opponent. 

7.  Idem.— Where  defendant  shot  the  deceased  In  the  latter's  saloon  during  an  en- 

counter occasioned  by  a  dispute  over  what  a  customer  had  said  as  to  defendant 
cheating  at  the  gambling  table,  remarks  of  counsel  for  the  state  in  argument 
that  the  deceased  had  a  right  to  protect  his  customers  from  those  who  cheated 
them  were  not  Improper. 

R.  Idem— Comment  on  Testimony.— Where  defendant  shot  the  deceased  in  a 
fight  in  the  latter's  saloon,  and  there  was  evidence  that  deceased  on  former 
occasions  had  removed  persons  flrom  his  saloon  by  taking  them  by  the  collar, 
a  remark  of  counsel  for  the  state  in  argument  that  It  was  his  understanding 
that  deceased  took  defendant  by  the  collar  to  remove  him  flrom  the  room  was 
a  legitimate  comment  on  the  fiicts  of  the  case. 

9.  Showing  as  to  Compromise  Verdict.— An  affidavit  of  defendant  that  the 

verdict  of  the  Jury  convicting  him  was  the  result  of  a  compromise  to  save  the 
county  expenses,  and  that  nine  Jurors  w^ere  willing  at  any  time  to  return  a 
verdict  of  not  guilty,  and  three  of  them  refused  to  find  a  verdict  of  guilty  un- 
less a  recommendation  of  extreme  mercy  was  added  to  the  verdict,  unsup- 
ported by  any  of  the  Jurors,  and  which  did  not  show  from  what  source  the 
information  concerning  their  secret  deliberations  was  obtained,  was  not  suffi- 
cient to  Justify  a  new  trial. 

10.  New  Trial— Newly  Discovered  Evidence— Discretion.— Where  defend- 
ant, who  was  convicted  of  manslaughter,  was  fk^quently  visited  at  the  Jail 
Just  after  the  homicide  by  a  proposed  witness,  an  affidavit  of  the  latter  that 
he  would  swear  that  the  deceased,  a  week  before  the  homicide,  threatened  to 
kill  defendant,  and  that  he  repeated  the  threat  on  the  night  of  the  homicide, 
but  that  affiant  had  not  communicated  such  information  to  defendant  until 
after  the  verdict  had  been  returned,  and  an  affidavit  of  defendant  that  he  did 
not  know  of  such  testimony  prior  to  the  trial,  are  not  sufficient  to  warrant  a 
new  trial  because  of  newly  discovered  evidence,  since  It  is  not  probable  that 
such  evidence  would  change  the  verdict,  in  view  of  the  focts  as  detailed  by  eye 
witnesses,  and  the  truthfulness  of  defendant's  affidavit  was  suspicious. 

From  Umatilla :    Stephen  A.  Lowell,  Judge. 

Edwin  L.  Mims  appeals  from  a  judgment  of  man- 
slaughter. Affirmed. 
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For  appellant  there  was  a  brief  over  the  names  of  Carter 
&  Baley  and  James  A.  Fee^  with  an  oral  argument  by  Mr, 
J.  H.  Raley  and  Mr.  Fee. 

For  the  state  there  was  a  brief  over  the  names  of 
Henry  J.  Bean,  District  Attorney,  John  McCourt,  Assist- 
ant Attorney-General,  and  John  J.  Balleray,  with  an  oral 
argument  by  Mr.  Bean  and  Mr.  Balleray. 

Mr.  Justice  Wolvbrton  delivered  the  opinion. 

The  defendant  appeals  from  a  judgment  rendered  against 
him  upon  conviction  of  the  crime  of  manslaughter  upon 
an  indictment  for  murder,  wherein  it  is  alleged  that  he 
killed  one  J.  Henry  Miller.  The  facts  will  suflSciently 
appear  as  the  opinion  proceeds. 

1.  In  the  course  of  the  trial  the  state  called  Ed  Rush 
as  a  witness,  who  testified,  among  other  things,  that  in 
the  latter  part  ot  May  or  the  first  of  June  preceding  he 
was  in  Miller's  saloon,  that  the  deceased  objected  to  Mims 
playing  in  his  house,  and  that,  as  Mims  was  going  out 
with  some  friends,  he  heard  him  say,  "I  will  kill  that 

son  of  a some  time  if  he  don't  let  me  alone."     For 

the  purpose  of  impeachment  the  following  question  was 
propounded  on  cross-examination  :  **I  will  ask  you  if,  in 
a  conversation  that  occurred  in  John  Basye's  office  about 
Wednesday,  October  18,  1899,  in  the  presence  of  John 
Basye,  H.  L.  Scott,  W.  D.  Blitch,  I.  N.  Davis,  and  a  farm 
hand  of  yours,  if  you  did  not  in  that  conversation  state 
and  say,  in  conversing  about  the  Mims  case,  that  you 
were  present  in  Miller's  saloon,  and  that  you  heard  Miller 
say  that,  if  Mims  did  not  stay  out  of  there,  that  he  would 

have  to  kill  the  son  of  a ,  or  words  to  that  effect?" — 

to  which  he  answered , ' '  No ,  sir . "  He  was  further  interro- 
gated as  follows  :  '  'Q.  Were  you  in  that  office  at  any  other 
time  about  that  time?     A.  No,  sir.     Q.  You  were  there 
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for  the  purpose  of  settling  a  bill,  were  you  not?  A.  Yes, 
sir."  Subsequently  the  defense  called  Basye,  Blitch,  and 
Davis,  whose  evidence  tended  to  show  that  Rush  did  make 
the  statement  imputed  to  him.  John  Beggy  was  called 
in  rebuttal,  and  testified,  substantially,  that  he  lived  in 
Pendleton,  was  a  laborer  engaged  in  farming  and  railroad- 
ing, and  was  working  for  Rush  at  that  time  ;  that  he  rec- 
ollected of  being  in  the  town  of  Helix  on  the  day  named 
in  the  impeaching  question ;  that  he  went  there  with 
Rush,  Basye,  and  a  man  from  the  warehouse,  whom  he 
afterwards  recognized  as  Montgomery  ;  that  he  stayed  in 
Basye 's  office  half  an  hour,  when  he  went  out  into  the 
store  for  about  ten  minutes,  then  returned  again  to  the 
office,  where  he  remained  for  something  like  three  hours 
and  a  half,  waiting  for  the  train ;  and  that  the  men  re- 
ferred to  in  the  question  were  coming  in  and  going  out. 
He  was  then  asked  :  "Did  you  hear  Ed  Rush,  in  that  con- 
versation, say  that  he  had  been  down  to  Miller's  saloon, 
here,  and  that  he  had  heard  Miller  say  that  if  the  defendant 
here,  Ed  Mims,  did  not  stay  out  of  there,  he  would  shoot 

the  son  of  a ?     Did  you  hear  Mr.  Rush  say  anything 

like  that?" — to  which  he  answered :  ''I  heard  him  say 
he  heard  Mims —    Q.  Heard  Mims  say?    A.  Heard  Mims 

say  that  he  would  kill  the  son  of  a ,  Miller,  the  first 

chance  he  would  get.  That  is  all  I  heard  then."  He 
further  testified  that  he  heard  no  other  conversation  in 
which  the  language  imputed  to  Rush  was  used.  There 
was  a  motion  to  withdraw  the  testimony  from  the  jury 
for  the  reason,  among  others,  that  it  did  not  refer  to  the 
same  conversation  alluded  to  by  the  impeaching  wit- 
nesses, which  was  denied,  and  the  appellant  complains 
of  the  ruling.  The  well  settled  rule  of  law  that  evidence 
intended  to  show  that  the  witness  has  on  other  occasions 
made  statements  out  of  court  similar  to  such  as  he  has 
testified  to  in  the  case  is  not  admissible  in  corroboration. 
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was  invoked  as  fatal  to  the  ruling.  But  we  do  not  under- 
stand that  this  testimony  was  introduced  for  such  pur- 
pose, but  with  the  view  of  showing  that  the  witnesses 
called  to  impeach  Rush  were  mistaken  in  their  interpre- 
tation of  his  language.  It  was  shown  very  clearly  that 
Beggy  was  the  farm  hand  alluded  to  in  the  impeaching 
question  put  to  Rush,  which  makes  him  competent  to 
testify  respecting  the  conversation,  so  as  to  counteract 
the  statements  of  the  impeaching  witnesses. 

2.  There  was  evidence  introduced  to  the  effect  that 
the  defendant  was  acting  in  self-defense  when  he  shot  the 
deceased,  and,  for  the  purpose  of  showing  that  he  had 
reason  for  believing  and  fearing  that  the  deceased  would 
have  killed  him,  if  not  resisted,  or  done  him  great  bodily 
harm,  he  produced  G.  F.  Stranahan  to  prove  that  he  saw 
Miller  have  a  difficulty  in  his  saloon  some  two  or  three 
weeks  previous  to  the  encounter  with  Mims,  and  that 
Miller  on  that  occasion  armed  himself  with  an  ice  pick 
and  came  out  with  the  evident  intention  of  settling  the 
difficulty.  The  court  refused  to  allow  the  testimony  to 
go  to  the  jury,  and  error  is  assigned.  It  was  competent 
to  show  the  reputation  or  the  general  character  of  the 
deceased  as  a  quarrelsome,  vindictive,  or  dangerous  per- 
son ;  but  such  reputation  cannot  be  established  by  prov- 
ing specific  acts  of  violence  towards  third  persons,  or 
single,  isolated,  or  unlawful  acts  forming  no  part  of  the 
res  gestae  :  Underbill,  Cr.  Ev.  §  325  ;  Jenkins  v.  State,  80 
Md.  72  (30  Atl.  566) ;  Ryan  v.  State  (Tex.  Cr.  App.),  35 
S.  W.  288  ;  State  v.  Peffers,  80  Iowa,  580  (46  N.  W.  662); 
Thomas  v.  People,  67  N.  Y.  218  ;  People  \,  Druse,  103  N. 
Y.  655  (8  N.  E.  733).  The  proffered  evidence  of  Stran- 
ahan was  of  a  particular  act,  and  therefore  obnoxious  to 
the  rule. 

3.  Thomas  Milarkey,  a  witness  for  the  state,  being 
called  in  rebuttal,  was  asked:    "Can  you  tell  the  jury 
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whether  or  not  he  [Miller]  was  in  the  habit  of  arming 
himself  on  any  occasion  when  he  had  any  difficulty?" — 
to  which  he  answered  :  '^I  never  saw  him  have  any  arms 
at  all  whatever.  I  don't  think  he  carried  any.  I  am 
positive  he  didn't."  The  court  denied  a  motion  to  with- 
draw the  answer,  and  error  is  predicated  upon  the  ruling. 
Some  evidence  had  gone  to  the  jury  to  the  effect  that  the 
deceased  was  in  the  habit  of  arming  himself  whenever 
he  became  involved  in  difficulty.  The  question  was  in- 
tended to  counteract  such  evidence,  and  the  answer  was 
apparently  responsive,  so  far  as  the  witness'  know^ledge 
went.  The  character  of  the  inquiry  involved  in  some 
measure  the  reputation  of  the  deceased  as  being  a  danger- 
ous person  when  in  dispute,  and  the  answer  had  a  bear- 
ing upon  the  issue,  so  there  was  no  error  in  allowing  it 
to  stand. 

4.  The  state  called  T.  J.  Means  as  a  witness,  who 
narrated  the  circumstances  of  the  encounter  which  re- 
sulted in  the  death  of  Miller.  On  cross-examination  he 
was  asked  :  '*As  a  matter  of  fact,  wasn't  Mims  as  help- 
less as  a  child  in  that  fight?" — to  w^hich  he  answered: 
**I  don't  think  he  could  fight  with  Miller."  He  was  then 
asked:  *'Did  he  stand  any  chance  at  all  to  get  away 
from  him  or  to  protect  himself  at  all  any  sooner  than  he  did 
get  away?"  which  question  the  court  would  not  permit 
him  to  answer.  Later  in  the  trial,  Gus  Holloway,  also 
an  eyewitness  to  the  altercation,  was  called  by  the  defend- 
ant and  asked:  "Which  one  of  the  parties,  up  to  the 
time  that  shot  was  fired,  had  the  advantage  in  that  fight?" 
— and  the  court  refused  to  allow  the  question  to  be  an- 
swered. The  ground  of  the  objection  to  both  questions 
was  that  they  called  for  the  opinion  of  the  witness  touch- 
ing a  matter  about  which  the  jury  was  as  competent  to 
judge  as  they.  The  witness  Holloway  had  detailed  the 
facts  and  circumstances  from  the  inception  of  the  alterca- 
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tion  up  to  the  time  the  fatal  shot  was  fired,  and  had 
described  minutely  the  movements  and  positions  of  the 
respective  antagonists  leading  up  to  the  result,  which  gave 
the  jury  equal  facilities  for  judging  as  to  who  had  the 
advantage  in  the  quarrel  as  the  witness.  The  incident 
was  susceptible  of  accurate  and  perfect  description  in 
detail,  and  there  was  no  occasion  for  opinion  evidence 
such  as  was  called  for.  The  jurors  were  able  to  deter- 
mine the  question  of  advantage  from  the  delineation  of 
the  attending  circumstances,  and  it  was  within  their 
peculiar  province  to  do  so,  unaided  by  the  opinion  of  the 
witness.  So  it  was  with  the  question  propounded  to 
Means.  They  were  enabled  to  judge  from  a  delineation 
of  the  circumstances  attending  the  encounter  up  to  that 
particular  period  of  the  incident  whether  Mims  had  any 
chance  to  get  away  sooner  than  he  did,  and  the  opinion 
of  the  witness  was  incompetent  for  their  further  advise- 
ment. 

5.  One  of  the  counsel  for  the  state  in  his  argument  to 
the  jury  made  use  of  the  following  language  :  *'We  put 
Mr.  Means  upon  the  stand  because  we  had  to,  but  we 
don't  claim  that  he  told  the  truth," — to  which  objection 
was  taken,  and  an  exception  saved.  The  counsel  con- 
tinued: '^Gentlemen  of  the  jury,  you  have  a  right  to 
judge  as  to  whose  witness  he  [referring  to  MeansJ  was, 
and  who  he  was  testifying  for ;"  and,  after  further  objec- 
tion :  *'I  have  a  right  to  call  your  attention  to  the  stren- 
uous objection  of  Judge  Fee  to  this  statement  of  mine." 
The  basis  of  the  objection  is  that  the  statement  of  the 
counsel  tended  to  the  impeachment  of  the  state's  own 
witness.  There  were  but  two  persons  who  witnessed  the 
altercation  from  its  inception  to  its  termination.  These 
were  Means  and  Hollo  way.  Cradick  saw  a  good  deal, 
but  not  all  of  it,  and  much  that  he  did  see  was  from  a 

S6  Ob.— 21. 
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reflection  in  a  mirror.  The  cross-examination  of  the  wit- 
ness Means  developed  a  marked  leaning  towards  the  de- 
fendant, and  much  anxiety  on  his  part  to  shield  him  from 
culpability.  The  argument  of  counsel  was  employed  for 
the  purpose  of  combating  this  particular  feature  of  the 
case.  Was  it  permissible?  The  rule  of  law  is  well  estab- 
lished that  a  party  producing  a  witness  impliedly  repre- 
sents that  he  is  worthy  of  belief,  but  this  rule  is  applica- 
ble to  preclude  impeachment  by  direct  methods  alone  ; 
that  is,  the  party  producing  the  witness  is  not  permitted 
to  show  that  his  reputation  for  truth  and  veracity  is  bad. 
The  party  may,  however,  put  in  proof  any  relevant  fact 
which  may  have  a  tendency  to  establish  his  cause,  and  it 
matters  not  whether  its  effect  is  to  corroborate,  contra- 
dict, or  impeach  specific  statements  of  any  particular  wit- 
ness he  may  have  produced.  Thus,  he  may  indirectly, 
if  such  is  the  tendency  of  the  facts  proven,  impeach  his 
own  witness  (Underbill,  Cr.  Ev.  §  234) ;  and  whatever 
is  legitimate  in  proof  is  also  a  legitimate  subject  for  re- 
mark or  discussion  before  the  court  or  jury.  If  witnesses 
disagree  in  their  narration  of  material  facts,  it  is  a  proper 
subject  of  comment  as  to  which  of  them  told  the  truth^ 
and  which  of  them  did  not,  although  they  may  have  all 
been  produced  by  the  party  indulging  in  the  comment. 
This  we  understand  to  be  the  purpose  and  effect  of  the 
remarks  complained  of.  It  sometimes  occurs  that  a  party 
is  compelled  by  the  exigencies  of  the  case  to  call  an  un- 
friendly witness  for  the  establishment  of  a  fact  or  facts 
that  he  cannot  otherwise  prove,  but  this  does  not  neces- 
sarily preclude  such  party  as  to  all  the  witness  may  testify 
to.  He  may  yet  prove  independent  facts,  although  the 
proof  thereof  may  contradict  in  some  measure  independ- 
ent statements  of  his  own  witness.  Such  was  the  conten- 
tion of  the  state  at  the  trial,  as  counsel  insisted,  and  the 
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contention  is  not  without  relevancy,  so  that  the  remarks 
cannot  be  said  to  have  operated  injuriously  to  the  de- 
fendant. 

6.  Other  remarks  of  the  counsel  in  his  argument  to 
the  jury  were  excepted  to,  viz.  :  (1)  *'Do  you  think  that 
the  deputy  sheriff  and  everybody  about  the  jail  would  not 
have  seen  that  bump  as  big  as  a  goose  egg  upon  the  head 
of  the  defendant,  if  it  had  been  there?"  (2)  ''While  I 
am  not  inclined  to  applaud  Mr.  Miller  for  running  the 
kind  of  a  house  he  did,  yet  he  had  a  right  to  defend  his 
customers  from  those  who  gambled  there  for  the  purpose 
of  cheating  or  defrauding  his  regular  customers."  And  : 
(3)  ''According  to  my  understanding  of  it,  Miller  took 
Mims  by  the  collar  to  remove  him  from  the  room."  It 
is  insisted  that  there  was  no  evidence  produced  at  the 
trial  upon  which  to  base  the  statement  by  way  of  inquiry, 
or  either  of  the  succeeding  assertions.  The  inquiry  was 
touching  a  physical  fact  which  persons  other  than  those 
called  to  prove  it  had  ample  facilities  for  observing.  The 
fact  that  such  persons  were  not  also  called  was  a  proper 
subject  for  comment,  and  the  allusion  is  to  the  inference 
which  might  reasonably  have  been  drawn  from  the  cir- 
cumstance. 

7.  As  it  relates  to  the  second  remark,  there  is  some 
testimony  in  the  record  tending  to  show  that  the  defend- 
ant had  not  demeaned  himself  with  suitable  or  proper 
circumspection  or  fairness  at  the  gambling  table.  This 
is  indicated,  if  by  nothing  else,  by  the  dispute  which  took 
place  between  him  and  the  deceased  relative  to  what  one 
of  the  customers  of  the  place  had  said  about  not  wanting 
to  play  with  Mims,  and  which  led  directly  to  the  physical 
encounter. 

8.  The  latter  remark  was  evidently  induced  by  the 
testimony  to  the  effect  that  Miller  had  taken  two  other 
men  by  the  collar  on  former  occasions  and  ejected  them 
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from  the  saloon,  and  that  it  was  inferable  therefrom  that 
Miller  was  proceeding  in  a  similar  manner  with  the  ac- 
cused when  he  was  shot.  It  is  often  difficult  to  draw  the 
exact  line  of  demarkation  between  the  legitimate  deduc- 
tion from  a  fact  and  the  statement  of  fact  itself.  A  state- 
ment of  a  fact  not  proven,  or  of  counsel's  individual  opin- 
ion, should  never  be  made  or  advanced  before  a  jury;  but 
all  reasonable  deduction  or  comment  upon  disputed  facts 
is  legitimate  argument,  and  unless  there  is  absolute  dis- 
regard of  professional  propriety,  to  the  prejudice  of  the 
defendant,  there  will  not  be  a  reversal  on  account  of  it. 
The  argument,  it  seems  to  us,  was  a  legitimate  comment 
upon  the  facts  in  the  case. 

9.  It  is  insisted  that  the  verdict  of  the  jury  was  the 
result  of  a  compromise  which  was  influenced  in  a  measure 
by  the  action  of  the  trial  court.  The  question  is  raised 
by  a  motion  for  a  new  trial.  The  jury  was  instructed 
and  retired  at  5  o'clock  in  the  evening  of  October  25,  and 
about  7  o'clock  of  the  following  evening  went  into  court, 
where,  according  to  the  defendant's  sworn  statement, 
William  Scott,  the  foreman,  stated  that  they  were  unable 
to  agree  ;  that  the  trial  of  the  cause  was  very  expensive ; 
that  he  was  willing  to  do  anything  in  his  power  to  arrive 
at  a  verdict,  but  that  he  believed  it  would  be  impossible 
for  them  to  do  so  ;  that  the  court  then  stated  to  the  jury 
that  if  none  of  them  were  sick  they  would  be  required  to 
return  to  the  jury  room  for  further  deliberation.  There- 
upon two  of  the  jurors  signified  their  desire  to  be  excused 
from  taking  supper  at  the  expense  of  the  county,  one  of 
them  saying  that  he  had  been  boarded  at  the  expense  of 
the  county  long  enough.  The  defendant  further  stated, 
upon  information  and  belief,  that  nine  of  tlie  jurors  were 
ready  and  willing  at  any  time  to  return  a  verdict  of  not 
guilty  ;  that  six  voted,  *'Not  guilty,"  from  the  first  until 
the  compromise  was  reached  whereby  he  was  convicted ; 
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that  three  voted  "Guilty,"  and  refused  to  agree  to  a  ver- 
dict unless  the  defendant  should  be  convicted  of  man- 
slaughter ;  that  the  other  jurors  insisted  that,  before  they 
would  consent  to  return  such  a  verdict,  there  should  be 
added  a  recommendation  of  extreme  mercy  ;  that  the  ver- 
dict returned  was  not  the  verdict  of  the  jury,  but  that  it 
was  compelled  thus  to  agree  to  save  further  expense  to 
the  county.  The  following  was  subjoined  to  the  verdict : 
'*We  recommend  the  defendant  to  the  extreme  mercy  of 
the  court."  The  affidavit  of  the  defendant  constitutes 
the  only  evidence  produced  respecting  the  secret  delibera- 
tions of  the  jury.  None  of  the  jurors  came  forward  to 
sustain  him  in  any  particular,  and  it  does  not  show  from 
what  source  he  derived  his  information.  If  such  a  show- 
ing, without  other  proof,  were  to  prevail,  as  constituting 
just  cause  for  setting  aside  the  verdict  of  a  jury,  every 
person  convicted  of  crime  could  easily  prevent  the  entering 
of  a  judgment  upon  such  conviction.  There  is  nothing 
in  the  court's  manner  or  treatment  of  the  jury  in  sending 
it  out  the  second  time  which  would  indicate  a  desire  to 
influence  it  to  agree  merely  because  the  trial  had  proven 
expensive.  What  the  two  jurors  may  have  said  touching 
the  cost  of  the  trial  does  not  appear  to  have  influenced 
the  court,  nor  should  it  be  considered  as  influencing  the 
deliberations  of  the  jury,  and  the  form  of  the  verdict  is 
not  of  such  a  nature  as  to  lead  to  the  conclusion  that  it 
was  the  result  of  a  compromise  ;  so  that  the  showing  is 
not  sufficient  in  this  particular  upon  which  to  grant  a 
new  trial. 

10.  It  is  also  insisted  that  the  court  below  erred  in 
refusing  to  grant  a  new  trial  because  of  newly  discovered 
evidence  material  to  the  defense,  as  shown  by  the  affi- 
davits of  the  defendant  and  one  William  Lee.  Lee  avers 
that,  if  called  as  a  witness,  he  would  testify  that  he  was 
in  there  about  a  week  prior  to  the  homicide,  but  that  he 
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had  been  barred  by  Miller  from  gambling  in  his  saloon, 
and  that  he  asked  Miller  if  he  intended  to  allow  Mims  to 
continue  to  gamble  therein  ;    that  he  said  he  did  not,  and 

that  he  would  kill  the  son  of  a if  he  did  not  remain 

away  from  there  ;  that  on  the  night  of  the  twenty-third 
of  August,  a  short  time  before  the  altercation,  he  went 
to  the  saloon,  and,  after  he  had  passed  a  screen  at  the 
back  entrance,  he  saw  Miller  standing  at  the  slot  ma- 
chine ;  that  Miller  called  him  over  and  said,  ''You  just 

watch  the  old  man  Miller  lick  that  son  of  a if  he 

steps  in  this  house  to-night,"  or  words  to  that  effect; 
that  he  had  never  disclosed  these  threats  to  Mims  or  his 
attorney  prior  to  the  trial.  Mims'  affidavit  shows  that 
he  made  especial  effort  to  ascertain  whether  any  threats 
had  been  made  against  him  by  Miller,  but  without  avail, 
until  after  the  trial.  The  state  produced  affidavits  of  the 
sheriff  and  his  deputies,  showing  that  Lee  went  to  the 
jail  two  or  three  days  after  the  arrest  of  the  defendant, 
and  was  permitted  to  talk  with  him  for  the  space  of  half 
an  hour  or  more;  that  subsequently  he  continued  to  call, 
and  was  permitted  to  converse  with  the  defendant  four, 
five,  or  six  times,  all  of  which  conversations  were  without 
the  hearing  of  the  affiants.  In  rebuttal,  Mims  deposed 
that  he  was  suspicious  of  Lee,  and,  under  the  advice  of 
his  counsel,  would  not  talk  freely  with  him.  There  is 
much  in  the  circumstance  of  the  frequent  visits  of  Lee 
with  Mims,  the  first  coming  shortly  after  the  altercation 
and  beihg  somewhat  prolonged,  to  cast  a  shade  of  suspi- 
cion upon  the  truthfulness  of  the  statement  that  the  ac- 
cused was  not  aware  of  the  alleged  newly  discovered  tes- 
timony until  after  the  trial.  The  opportunity  for  inquiry 
upon  the  part  of  Mims  and  for  disclosure  on  the  part  of 
Lee  was  certainly  ample,  and  it  may  reasonably  be  in- 
ferred that  their  relations  were  friendly  and  confidential, 
rather  than  strained  and  reserved ;    but,  however  that 
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may  be,  the  evidence  proposed  to  be  adduced  is  not  of 
such  nature  that  we  can  say  the  court  below  has  abused 
its  discretion  by  denying  the  motion.  The  alleged  threats 
had  never  been  communicated  to  the  defendant,  and,  if 
they  had  been,  they  could  have  no  other  tendency  than 
to  show  the  state  of  the  defendant's  mind,  and  to  relieve 
him  from  blame  in  case  he  might  infer  therefrom,  and 
from  the  previous  character  of  the  deceased,  his  demeanor 
towards  him,  and  his  acts  upon  the  occasion  of  the  shoot- 
ing, that  he  was  in  imminent  danger  of  great  bodily  harm . 
There  was  evidence  touching  the  altercation  tending  to 
show  that  following  a  heated  discussion  the  deceased 
struck  the  accused  violently  with  his  left  hand  on  the 
side  of  the  head  or  neck  and  knocked  him  back  against 
a  screen  standing  near  the  front  door  of  the  saloon,  and 
continued  the  assault,  forcing  him  back  into  the  corner 
and  kicking  him,  whereupon  the  accused  used  his  pistol 
in  his  defense.  Now,  if  this  testimony  was  not  sufficient 
to  induce  the  jury  to  believe  the  defendant  shot  the  de- 
ceased under  the  conviction  that  he  was  about  to  take  his 
life  or  do  him  great  bodily  injury,  it  is  not  probable  that 
the  additional  testimony  touching  the  previous  uncom- 
municated  threats  to  injure  or  kill  the  accused  would  be 
effective  to  change  its  verdict.  "It  must  appear  to  the 
satisfaction  of  the  court,"  says  Mr.  Underbill,  "that,  if 
a  new  trial  is  granted,  it  is  reasonably  probable  that  on 
the  introduction  of  the  new  evidence  the  accused  will  be 
acquitted.  *  *  *  Mere  relevancy  alone  is  not  suffi- 
cient to  admit  the  evidence,  if  it  is  incredible,  cumula- 
tive, unconvincing,  or  otherwise  unsatisfactory:"  Un- 
derbill, Cr.  Ev.  §  520.  This  is  unlike  the  case  of  Price  v. 
St^ie  (Tex.  Cr.  App.),  43  S.  W.  96.  There  the  difficulty 
between  the  deceased  and  the  accused  occurred  when  no 
eyewitness  was  present,  and  the  vital  question  was,  who 
began  the  difficulty,  or  who  was  the  aggressor?     It  was 
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exceedingly  important,  therefore,  to,  ascertain  the  feeling 
or  ill  will  of  the  deceased  toward  the  accused,  so  as  to 
determine  the  probabilities  respecting  the  matter,  and 
whether  the  accused,  in  taking  life,  acted  as  a  reason- 
able man  would  have  done  under  like  conditions.  We 
are  of  the  opinion  that  the  court  below  exercised  a  rea- 
sonable discretion  in  denying  a  motion  for  retrial.  These 
considerations  affirm  the  judgment  of  the  court  below, 
and  it  is  so  ordered.  Affirmed. 


Argued  26  October;  decided  20  November,  1889. 
USBORNE  V.  STEPHENSON. 

[  48  L.  R.  A.  482,  58  Pac.  1108.1 

1.  TRiALr— Withdrawing  Juror.*— The  practice  of  withdrawing  a  Juror  for  the 

purpose  of  postponing  or  continuing  the  trial  of  a  civil  case  does  not  prevail 
in  Oregon. 

2.  Idem.— The  only  cause  for  withdrawal  of  a  Juror  in  a  civil  case,  if  that  practice 

can  be  resorted  to  for  any  reason,  is  surprise  on  the  trial,  and  a  motion  there- 
for  cannot  be  based  upon  matters  happening  prior  to  the  opening  of  the  trial 
and  which  were  considered  on  motion  for  a  continuance  before  the  Jury  was 
impaneled. 
8.  Evidence  of  Negligence  op  Factor.— The  question  of  care  and  diligence 
in  respect  to  the  disposal  of  goods  received  on  consignment,  which  had  been 
retained  for  almost  a  year,  when  they  were  consumed  by  Are,  may  be  sub- 
mitted to  the  Jury,  where  there  is  evidence  of  their  value  in  the  market. 

From  Multnomah:   E.  D.  Shattuck,  Judge. 

Action  by  Thomas  Usborne  against  George  R.  Stephen- 
son and  another.  The  plaintiff  is  a  hop  factor  in  the  City 
of  London,  and  the  defendants  are  hop  growers  in  this 
state.  In  September,  1893,  the  defendants  consigned  to 
plaintiff,  for  sale  on  commission,  ninety-eight  bales  of 
hops,  of  the  aggregate  weight  of  seventeen  thousand  three 
hundred  and  ninety-two  pounds,  upon  which  he  made  an 
advance  of  $1,550.     The  hops  were  received  in  London 


*Note.— This  case  is  reported  in  iS  L.  R.  A.  482,  with  an  extended  historical 
consideration  of  the  power  to  withdraw  a  Juror  and  the  etPsct  of  so  doing  In  both 
civil  and  criminal  cases.— Reporter. 
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about  the  twenty-fourth  day  of  November,  1893,  by  plain- 
tiff, who  retained  them  in  his  possession  until  September 
13, 1894,  when,  as  he  alleges,  they  were  destroyed  by  fire, 
whereby  he  became  entitled  to  and  collected  insurance  to 
the  amount  of  $1,714.32,  which,  after  being  placed  to  de- 
fendant's credit,  left  a  balance  for  freight,  insurance, 
money  advanced,  expenses,  and  interest,  of  $834.40,  to 
recover  which  this  action  was  brought.  The  defendants, 
by  their  answer,  denied  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  whether  the  hops  were  de- 
stroyed by  fire,  or  that  plaintiff  collected  any  insurance 
money  thereon,  and  denied  owing  the  balance  alleged  to 
be  due,  and,  for  a  further  and  separate  defense,  averred, 
in  substance,  that,  owing  to  plaintiff's  negligence  in  not 
selling  the  hops  before  the  alleged  fire,  they  were  dam- 
aged in  the  sum  of  $4,099.54,  for  which  they  prayed  judg- 
ment, and  that  such  sum  be  set  off  and  counter-claimed 
against  any  sum  found  due  the  plaintiff.  The  cause  was 
brought  to  an  issue  by  the  filing  of  a  reply  on  the  twenty- 
fifth  of  February,  1896,  and  on  the  twenty-fifth  of  May 
an  order  was  made  setting  the  trial  for  the  twenty-fourth 
of  June.  On  the  day  set  for  the  trial,  but  before  the  jury 
was  called,  the  plaintiff  moved  for  a  continuance  on  ac- 
count of  the  absence  of  material  testimony  ;  basing  his 
motion  upon  an  affidavit  of  his  counsel  to  the  effect  that 
he  could  not  safely  proceed  to  trial  without  the  deposi- 
tions of  several  residents  of  London.  The  motion  being 
denied,  a  jury  was  impaneled  and  sworn  ;  but,  before  any 
evidence  had  been  given,  the  plaintiff  filed  a  motion  for 
permission  to  withdraw  a  juror,  based  upon  an  affidavit 
of  his  counsel  substantially  the  same  as  the  one  filed  in 
support  of  the  motion  for  a  continuance,  except  that  it 
contained  a  statement  to  the  effect  that  the  cause  had  been 
set  down  for  hearing  in  violation  of  a  verbal  understand- 
ing and  agreement  with  counsel  for  defendants,  which, 
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however,  was  denied  by  a  counter  aifidavit.  This  motion 
was  likewise  denied,  and  the  cause  proceeded  to  trial,  re- 
sulting in  a  judgment  in  favor  of  defendants  for  the  sum 
of  $537.04,  from  which  the  plaintiff  appeals,  assigning  as 
error  the  overruling  of  his  motion  to  withdraw  a  juror, 
and  certain  instructions  given  to  the  jury. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Wil- 
liam  Wallace  Thuyer,  Henry  St,  Rayner,  and  Edgar  Grimm, 
with  an  oral  argument  by  Mr.  St,  Rayner. 

For  respondent  there  was  a  brief  over  the  names  of 
Geo.  H.  Durham  and  Plait  &  Piatt,  with  an  oral  argument 
by  Mr.  Durham. 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

1.  This  is  the  first  attempt,  so  far  as  we  are  advised, 
to  invoke  in  this  state  the  practice  of  withdrawing  a  juror. 
There  is  but  little  satisfactory  information  to  be  obtained 
from  the  books  in  regard  to  the  ancient  practice,  which 
used  to  be  resorted  to  when  a  party  was  taken  by  surprise 
on  a  trial,  of  withdrawing  a  juror,  and  thus  causing  a 
mistrial,  and,  of  necessity,  a  postponement  of  the  case. 
It  was  originally  confined  to  criminal  cases,  and  seems 
to  have  been  adopted  for  the  purpose  of  avoiding  a  rule 
which  once  obtained,  based  largely  upon  a  dictum  of  Lord 
Coke,  that  a  jury  sworn  and  charged  in  any  criminal  case 
could  not  be  discharged  without  giving  a  verdict.  To 
escape  the  effect  of  this  rule,  and  yet  apparently  observe 
it  to  the  letter,  the  courts  resorted  to  the  fiction  of  direct- 
ing the  clerk  to  call  a  juror  out  of  the  box,  when  it  ap- 
peared that  the  prosecution  was  taken  by  surprise  on  the 
trial,  whereupon  the  prosecution  objected,  or  was  sup- 


Nov.  1899.]        UsBORNE  V.  Stephenson.  331 

posed  to  object,  to  proceeding  with  the  eleven  jurors,  and 
the  trial  'vent  over  for  the  term  :  2  Hawk,  P.  C.  619  ;  2 
Hale,  P.  C.  294  ;  Wedderburn's  Case,  Fost.  22  ;  People  v. 
Olcott,  2  Johns.  Cas.  301  (1  Am.  Dec.  168) ;  United  States 
V.  Coolidge,  2  Gall.  363  (Fed.  Cas.  No.  14,858).  It  was 
nothing  more,  however,  than  a  means  of  obtaining  a  con- 
tinuance or  postponement  of  the  trial  after  the  jury  had 
been  impaneled  and  sworn.  At  first  it  was  thought  this 
could  be  done  only  by  the  court  ordering  the  discharge 
of  one  of  the  jurors,  and  then  holding  that,  as  the  case 
could  not  be  tried  before  the  remaining  eleven,  it  must 
be  continued.  But  after  the  doctrine  of  Lord  Coke  had 
been  repudiated,  and  it  became  the  settled  rule  that  it 
was  within  the  power  of  the  court,  in  a  proper  case,  to 
discharge  the  jury  after  it  had  been  impaneled  and  sworn, 
and  continue  the  cause,  the  device  of  withdrawing  a  juror 
seems  to  have  become  practically  obsolete,  and  but  little, 
if  any,  reference  to  it  as  a  substantive  practice  is  to  be 
thereafter  found  in  the  books.  That  it  ever  prevailed  at 
common  law  in  civil  cases  is  very  doubtful.  No  case  has 
come  under  our  observation  in  which  it  was  resorted  to 
in  England.  Indeed,  the  only  reference  we  have  been 
able  to  find  to  the  question  in  the  early  authorities  is  a 
note  to  Chedwick  v.  Hughes,  Carth.  464,  in  which  it  is 
stated  that  Lord  Chief  Justice  Holt,  in  a  case  of  perjury 
tried  before  him,  said  that  it  was  the  opinion  of  all  the 
judges  of  England,  upon  debate  between  them,  that  in 
civil  cases  a  juror  cannot  be  withdrawn  but  by  consent 
of  all  parties .  And  while  the  authority  of  this  note  under- 
went a  critical  examination  in  the  subsequent  case  of  Sir 
John  Wedderburn,  Fost.  28,  from  which  its  authority  is 
rendered  rather  questionable,  it  seems  to  be  the  only 
reference  to  the  practice  in  civil  cases.  It  was  early  ruled, 
however,  in  this  country,  by  the  courts  of  New  York, 
after  some  hesitation,  that  a  court  may  allow  a  juror  to 
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be  withdrawn  in  a  civil  case,  when  necessary  to  save  the 
plaintiff  from  the  consequence  of  a  fatal  mistake  in  his 
testimony :  People  v.  Judges  of  New  York^  8  Cow.  127. 
And  we  believe  it  is  still  regarded  as  a  proper  practice  in 
that  state,  and  is  open  to  either  party  :  Bishop,  Code  PL  § 
428;  I«Zfonv.CocJfccro/<,  90  N.Y.  649;  Messenger  y .  Fourth 
Nat.  Bank,  48  How.  Prac.  542.  But,  so  far  as  we  have 
been  able  to  ascertain,  it  does  not  prevail  elsewhere  in 
this  country ;  the  same  result  being  accomplished  by  a 
direct  application  to  the  court  for  a  postponement  of  the 
trial :  4  Enc.  PI.  &  Prac.  863.  We  are  therefore  of  the 
opinion  that  the  motion  was  properly  denied  on  the  ground 
that  no  such  practice  prevails  in  this  state. 

2.  But,  however  that  may  be,  whatever  authorities 
there  are  on  the  subject  all  agree  that  the  practice  can  be 
resorted  to  only  when  a  party  finds  himself  taken  by  sur- 
prise on  the  trial,  and  when  further  proceeding  therewith 
would  be  productive  of  great  hardship  or  manifest  injus- 
tice to  him.  Mr.  Bishop,  in  the  section  of  his  work  on 
Code  Pleading  already  cited,  in  speaking  of  the  New  York 
practice,  says  :  * 'Instead  of  submitting  to  a  nonsuit,  the 
plaintiflF,  if  he  finds  himself  taken  by  surprise  on  the  trial, 
— as  by  the  absence  of  a  witness  who  has  been  in  attend- 
ance, or  by  the  unexpected  presentation  of  evidence  by  his 
adversary  which  he  is  not  prepared  to  meet,  or  by  any 
accident  which  might  render  the  further  progress  of  the 
trial  disastrous  and  unfair  to  him, — may  ask  the  court 
to  withdraw  a  juror.  The  result  of  this  application,  if 
granted,  will  be  to  produce  a  mistrial ;  and  the  court  may 
then  continue  the  pending  action,  and  set  the  trial  over 
to  a  future  day,  when  the  plaintiff  may  come  properly 
prepared  to  try  the  case  afresh."  Within  this  rule,  the 
plaintiflF's  motion  was  likewise  properly  denied,  because 
it  is  not  based  upon  anything  occurring  at  the  trial,  but 
upon  matters  happening  long  prior  thereto,  and  which 
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could  be,  and  were,  properly  submitted  to  the  courts  in 
support  of  the  motion  for  a  continuance  made  before  the 
jury  was  empaneled. 

3 .  It  is  also  claimed  that  the  court  erred  in  instructing 
the  jury  as  to  the  law  of  negligence,  and  submitting  to 
them  the  question  as  to  whether  the  plaintiff  hjd  exer- 
cised due  care  and  diligence  in  selling  and  disposing  of  the 
hops  consigned  to  him  by  the  defendants,  on  the  ground 
that  there  was  no  evidence  to  support  such  an  instruction. 
The  evidence  on  the  part  of  the  defendants  tended  to  show 
that,  at  the  time  the  hops  were  received  by  the  plaintiff 
in  London,  they  were  worth  in  that  market  from  twenty- 
four  to  twenty-five  cents  a  pound,  notwithstanding  which 
he  retained  them  in  his  possession  for  almost  a  year,  when 
they  were  consumed  by  fire  ;  and  this  was,  in  our  opinion, 
suflBcient,  in  the  absence  of  any  explanation  whatever,  to 
carry  the  case  to  the  jury  upon  the  question  of  negligence, 
and  was  sufficient  upon  which  to  base  an  instruction. 
This  disposes  of  the  questions  made  on  the  appeal,  and, 
there  being  no  error  in  the  record,  we  have  no  alternative 
but  to  affirm  the  judgment.  Affirmed. 


Argued  16  November ;  decided  18  December,  1809. 
COCHRAN   I'.  SEIililNG. 

[50Pac.m]  _,8g   q 

Contract— INDKMNITY— Liability.— An  agreement  by  which  the  maker  under- 
takes to  save  harmless  the  obligee  "against  the  payment"  of  certain  claims  for 
which  such  obligee  was  liable,  is  a  contract  of  Indemnity  against  payment 
only— the  obligee  cannot  recover  the  amount  for  which  he  is  liable,  but  only 
such  sums  as  he  has  paid :   Fenton  v.  FidelUy  d;  OcuuaUy  Oo.  36  Or.  283,  cited. 

From  Multnomah  :   John  B.  Cleland,  Judge. 

On  October  8,  1896,  J.  M.  Moyer  &  Company,  doing 
business  in  Portland,  made  an  assignment  to  Ben  Selling 
for  the  benefit  of  creditors,  under  the  assignment  laws  of 
the  state,  and  thereafter  Selling  duly  qualified  and  entered 


i»^ 
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on»the  discharge  of  his  duties.  On  January  2,  1897,  W. 
T.  Cochran  presented  to  the  assignee  what  purported  to 
be  a  claim  against  the  estate  for  $77,536.44,  from  which 
it  appears  that  on  the  sixteenth  of  October,  1894,  Cochran, 
being  the  owner  of  eighteen  shares  of  stock  of  the  Albany 
Woolei^ Mills  Company,  sold  and  tranferred  the  same  to 
J.  M.  Moyer  &  Company  for  $4,500,  and,  at  the  time  of 
such  sale,  and  as  a  part  of  the  consideration  therefor,  re- 
ceived from  Moyer  &  Company  an  agreement  containing 
the  following  stipulation  :  "Now,  therefore,  as  a  part  of 
the  consideration  for  the  sale  and  transfer  of  said  stock 
by  the  party  of  the  second  part  [Cochran]  to  the  parties 
of  the  first  part  [Moyer  &  Co.],  the  parties  of  the  first 
part  do  hereby  undertake,  promise,  and  agree  that  they 
will  save  the  party  of  the  second  part  harmless  against 
the  payment  of  any  and  all  claims  and  demands  of  every 
kind  and  nature  whatever  now  existing  against  the  said 
corporation,  and  for  which  the  party  of  the  second  part 
may  be  in  any  way  personally  and  individually  liable, 
as  well  as  against  the  payment  of  any  note  or  notes  that 
may  have  been  heretofore  executed  by  the  Albany  Woolen 
Mills  Co.,  of  Albany,  Oregon,  and  upon  which  the  party  of 
the  second  part  is  in  any  way  personally  liable  or  responsi- 
ble, either  as  one  of  the  makers  thereof,  or  as  an  indorser, 
guarantor,  or  otherwise."  At  the  time  of  the  sale  and 
transfer  of  the  stock  referred  to,  and  the  execution  and 
delivery  of  this  contract,  there  were  outstanding  claims 
against  the  Albany  Woolen  Mills  Company,  upon  which 
Cochran  was  liable  either  as  maker,  indorser,  or  guaran- 
tor, to  the  amount  of  his  claim .  Subsequently  the  Albany 
Woolen  Mills  Company  became  insolvent,  and  judgments 
were  rendered  against  it  for  a  large  proportion  of  such 
indebtedness,  and  Cochran  was  compelled  to  and  did  pay 
thereon  the  sum  of  $15,489.16,  and  tlie  receiver  of  the 
woolen  mills  company  paid  on  account  of  such  indebted- 
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ness  $15,345.21,  leaving  a  balance  still  outstanding  and 
unpaid  of  about  $50,000,  a  portion  of  which,  if  not  all,  had 
been  reduced  to  judgment  prior  to  the  filing  of  Cochran's 
claim  with  the  assignee  of  Moyer  &  Company.  Within 
the  time  allowed  by  law,  the  Bank  of  British  Columbia, 
a  creditor  of  Moyer  &  Company,  duly  filed  exceptions  to 
Cochran's  claim  ;  and  upon  the  issues  raised  the  matter 
was  tried,  and  a  judgment  entered  thereon  allowing  the 
amount  actually  paid  by  Cochran  on  the  indebtedness  of 
the  Albany  Woolen  Mills  Company,  and  rejecting  the 
claim  as  to  the  remainder,  on  the  theory  that  the  contract 
entered  into  between  Moyer  &  Company  and  Cochran  was 
a  contract  of  indemnity  against  damage.  From  this  judg- 
ment Cochran  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Weather- 
ford  AWyatt,  with  an  oral  argument  by  Mr.  Job.  K,  Weath- 
erford. 

For  respondents  there  was  a  brief  over  the  name  of 
Dolphy  Mallory^  Simon  &  Gearin,  with  an  oral  argument 
by  Mr.  Joseph  Simon. 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

There  is  but  one  question  involved  in  this  appeal,  and 
that  is  whether  the  contract  of  October  16, 1894,  between 
Moyer  &  Company  and  Cochran,  is  a  contract  of  indem- 
nity against  liability  on  account  of  the  debts  of  the  Albany 
Woolen  Mills  Company,  or  against  the  payment  of  such 
debts.  If  the  former,  action  could  be  brought  and  re- 
covery had  as  soon  as  the  liability  was  legally  imposed, 
and  the  claim  as  presented  would  necessarily  have  to  be 
allowed.  If  the  latter,  there  was  no  breach  of  the  obliga- 
tion until  Cochran  was  compelled  to  and  did  pay  such 
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debts,  and  the  judgment  of  the  court  below  must  be  af- 
firmed :  Fenton  v.  Fidelity  &  Casualty  Co.  36  Or.  283  (56 
Pac.  1096, L.  R.  A. ) .  This  question  must  be  de- 
termined from  the  language  of  the  contract,  and  it  seems 
to  us  it  is  not  susceptible  of  the  construction  that  it  is  a 
contract  to  indemnify  against  liability.  Cochran  was  al- 
ready liable,  and  it  was  designed  to  save  him  harmless 
against  the  consequence  of  such  liability.  The  express 
stipulation  is  that  Moyer  &  Company  will  save  him  harm- 
less "against  the  payment  of  any  and  all  claims  and  de- 
mands" whatever  against  the  Albany  Woolen  Mills  Com- 
pany for  which  he  was  personally  liable.  But  they  did 
not  agree  to  pay  or  discharge  such  debts  or  obligations, 
nor  did  they  assume  the  payment  thereof.  They  simply 
agreed  to  reimburse  Cochran  for  any  moneys  that  he 
might  be  compelled  to  pay  on  account  of  such  indebted- 
ness. Upon  such  a  contract  it  is  clear  that  the  obligee 
has  no  cause  of  action  against  the  obligor  until  he  has  paid 
the  liability  specified  :  10  Am.  &  Eng.  Enc.  Law  (1  ed.), 
413 .  And  therefore  the  judgment  of  the  court  below  must 
be  affirmed,  and  it  is  so  ordered.  Affirmed. 

Argued  6  December,  1809;  decided  20  Janoary ;   rehearing  denied  IS  August,  1900. 
MCFADDEN  v.  SWINEBTON. 

[59Pac.816,  «2Pac.  12.] 

Right  of  Attobnky  to  Make  Client  Interplead.— An  attorney  having  the 
proceeds  of  a  claim  received  for  collection,  who  does  not  question  his  client's 
title  thereto,  is  entitled  to  compel  his  client  to  interplead  as  against  adverse 
claimants  of  the  fund. 

INTERPLEADEE^INTEREST  OF  PLAINTIFF  IN  FuND.— An  attorney's  claim  for 
fees  against  a  fund  collected  Is  not  such  an  Interest  therein  as  will  prevent  his 
maintaining  a  bill  of  interpleader  against  divers  claimants  to  the  fund,  where 
the  claims  of  some  of  the  parties  interpleaded  are  derived  through  a  common 
source,  and  the  interests  of  the  plalntift' and  the  other  persons  interpleaded  are 
those  of  agents  and  attorneys,  derived  by  agreement  with  those  parties,  and 
the  ulterior  question  is  whether  the  agents  are  entitled  to  the  ftind  as  against 
the  principals. 

DISTRIBUTION  OF  FUNDS.— Creditors  of  an  insolvent  railroad  company  assigned 
their  claims  to  B  under  an  agreement  that  he  should  commence  an  acUon 
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thereon  by  attachment,  secure  the  services  of  an  attorney  without  charge  un- 
le««  he  was  successful  In  making  collection,  and  advance  all  necessary  costs  In 
the  proceedings.  After  the  commencement  of  the  proposed  action,  V,  who  had 
held  numerous  claims,  assigned  them  toS,  and  agreed  that  8,  In  the  event  of  the 
attachment  suit  being  dismissed,  and  of  his  having  to  look  to  the  sale  of  the 
railroad  for  payment,  might  retiiln  ftom  the  amount  collected  on  his  claims 
"his  pro  rata  of  the  legal  expenses,  except  attorney's  fees,  which  had  been  In- 
curred In  the  action."  The  attachment  suit  having  failed,  the  attorney  for  8 
caused  the  claims  to  be  presented  to  the  receiver,  through  a  correspondent, 
and  collected  a  dividend  thereon,  without  authority  of  the  assignors,  other 
than  V^.  ffeldf  on  a  bill  of  interpleader  filed  by  the  attorney  making  collec- 
tion, to  which  the  several  creditors  were  made  defendants,  that  S  could  claim 
no  lien  on  the  proceeds  of  the  collection  for  expenses  advanced  In  the  attach- 
ment suit,  since  the  assignment  gave  him  no  property  In  the  claims,  except 
for  the  purpose  of  Instituting  the  action,  but  that  the  share  of  V  In  said  fund 
was  liable  to  such  charge. 

Effect  of  Distribution  of  a  F'und  Pending  Appeal.— Payment  of  a  fund 
in  court  to  the  persons  to  whom  It  has  been  Judicially  awarded,  pending  an 
appeal  ftom  the  award,  does  not  subject  the  clerk  to  any  personal  liability.  In 
the  absence  of  an  order  directing  the  fUnd  to  be  retained. 

Restitution  After  Modification  on  AppEAi..~Where  a  fund  has  been  paid 
out  before  the  determination  of  an  appeal  which  results  In  modifying  the  order 
of  distribution,  the  appellant  will  be  entitled  to  recover  from  the  other  parties 
whatever  was  wrongfully  paid  them ;  but  the  method  of  accomplishing  this 
object  varies  with  different  circumstances. 

Idem.— Under  Hill's  Ann.  Laws,  g  515,  providing  that,  where  a  Judgment  or  de- 
cree is  reversed  or  modified  by  the  appellate  court,  it  "may  direct  complete* 
restitution  of  all  property  and  rights  lost  thereby,"  the  appellate  court  will 
merely  direct  restitution,  and  remand  the  cause  to  the  court  below  for  enforce- 
ment of  the  order,  if  the  right  to  restitution  depends  entirely  on  matters  out^ 
side  the  record. 

From  Benton  :   J.  C.  Fullerton,  Judge. 

The  plaintiff  herein  prays  an  order  directing  an  inter- 
pleader between  several  defendants  to  determine  conflict- 
ing interests  touching  a  fund  in  his  hands.  It  is  alleged 
that  in  or  about  October,  1895,  the  defendant  W.  A.  Swin- 
erton  filed  a  claim  for  the  sura  of  $12,794.52  against  the 
Oregon  Pacific  Railroad  Company  and  the  Willamette 
VaUey  &  Coast  Railroad  Company  in  a  receivership  pro- 
ceeding wherein  the  Farmers'  Loan  &  Trust  Company  was 
plaintiflF  and  the  above  named  corporations  were  defend- 
ants ;  that  said  claim  constituted  the  aggregate  of  sev- 
eral lesser  claims  ;  that  a  dividend  of  $1,245.04  was  de- 
clared thereon ;    that  the  defendant  Dickinson  was  the 

86  Ob.— 22. 
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agent  and  attorney  of  Swinerton  ;  that  plaintiff  was  also 
bis  attorney  of  record  in  said  cause,  and  as  such  attorney 
received  the  said  dividend  from  the  court;  that  he  applied 
$124  50  thereof  to  his  own  use  as  his  fee  for  services  ren- 
dered in  securing  the  allowance  of  said  dividend,  and 
forwarded  $400  to  Dickinson,  leaving  a  balance  of  $720.54 
to  be  disposed  of;  that  each  of  the  defendants,  D.  R. 
Vaughn,  Samuel  Wyatt,  and  C.  Sullivan,  claims  an  inter- 
est in  said  dividend  which,  in  the  aggregate,  exceeds  the 
whole  amount  thereof,  and  has  made  demand  upon  the 
plaintiff  for  payment  of  his  respective  claim  ;  that  Dick- 
inson also  claims  the  whole  thereof  ;  that  plaintiff  is  ig- 
norant of  the  respective  rights  of  the  defendants ;  that 
there  is  no  collusion  between  him  and  either  or  any  of 
them  ;  that  plaintiff  has  no  claim  upon  said  $720.54,  is 
ready  and  willing,  and  hereby  offers,  to  deposit  the  same 
in  court,  or  deliver  it  to  such  person  as  the  court  shall 
direct.  This  complaint  was  filed  June  11, 1896,  and,  on 
the  twenty-sixth,  Dickinson  filed  his  answer.  He  admits 
that  Swinerton  filed  the  claim  in  question,  and  the  allow- 
ance of  the  dividend  as  stated  ;  that  he  was  the  attorney 
for  Swinerton,  and,  as  such  agent  or  attorney,  employed 
plaintiff  to  appear  for  Swinerton,  and  represent  him  in 
the  presentation  of  such  claim,  and  that  he  authorized 
him  to  draw  the  dividend,  and,  further  answering,  he  al- 
leges that  the  plaintiff  was  entitled  to  the  sum  of  $60 
only,  in  pursuance  of  an  agreement  made  with  him  as 
the  agent  and  attorney  of  Swinerton  ;  that  Vaughn,  .be- 
ing the  owner  of  a  large  number  of  claims  against  the 
Oregon  Pacific  Railroad  Company,  aggregating  about 
$8,000,  did,  on  December  2,  1893,  for  value,  assign  and 
set  over  the  same  to  Swinerton,  who,  in  part  considera- 
tion therefor,  agreed  to  cause  suits  to  be  instituted  upon 
said  claims,  together  with  numerous  others,  he  to  advance 
the  costs  and  expenses  of  such  suits,  and  to  receive  the 
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same  back  in  the  event  of  recovery  or  payment  of  any 
dividend  thereon  ;  that,  in  pursuance  of  said  agreement, 
this  defendant  became  the  attorney  for  Swinerton,  and 
afterwards  his  agent;  that  certain  suits  were  commenced, 
and  attachments  levied  therein  upon  the  steamship  Wil- 
lamette Valley,  while  in  port  in  San  Francisco,  at  the  in- 
stance and  request  of  Vaughn  ;  that  said  suits  w^ere  de- 
termined adversely  to  Swinerton,  and  that  the  expenses 
incurred  and  paid  by  him  exceeded  the  sum  of  ten  per 
cent,  upon  the  gross  amount  of  said  claims,  and  that  the 
amount  set  forth  in  the  complaint  herein  is  all  that  Swin- 
erton, or  any  person  for  him,  has  received ;  that  the  de- 
fendant has  no  knowledge  of  any  claim  of  Wyatt  or  Sul- 
livan, nor  has  he  any  information  regarding  the  same, 
and  therefore  denies  that  they  have  any  interest  w^hatever 
in  the  fund  ;  that  immediately  prior  to  the  collection  of 
said  moneys  by  plaintiff  the  defendant  Swinerton  set  over 
his  claim  thereto,  subject  to  all  the  terms  and  conditions 
under  which  he  held  the  same,  to  this  defendant,  for  the 
purpose  of  collection,  and  to  do  any  and  all  things  nec- 
essary thereto  in  the  premises ;  that  plaintiff  had  full 
knowledge  of  the  relations  of  this  defendant  to  the  sub- 
ject-matter of  this  action,  and  acted  entirely  under  his 
directions  and  instructions  ;  that  plaintiff  never  had,  and 
has  not  now,  any  right  whatever  to  withhold  the  said 
money  so  collected,  or  any  portion  thereof,  except  the  $60 
attorney  fee,  and  that  this  defendant  is  entitled  to  the 
remainder  thereof,  less  the  $400  heretofore  remitted. 

On  July  25,  1896,  the  court  made  an  order  reciting  the 
facts  as  stated  in  the  complaint,  and  directing  the  plain- 
tiflF  to  deposit  with  the  clerk  of  the  court  the  said  sum  of 
$720.54  to  the  use  and  benefit  of  said  defendants  Swin- 
erton, Dickinson,  Vaughn,  Wyatt,  and  Sullivan,  as  their 
several  interests  might  thereafter  appear  and  be  deter- 
mined by  the  court,  less  $10  clerk's  fees  paid  by  him,  and 
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that,  when  he  '*shall  have  deposited  with  said  clerk  said 
money,  he  shall  be  relieved  from  further  responsibility 
therefor.  And  the  clerk  of  said  court  is  hereby  author- 
ized and  directed  to  receive  from  said  plaintiff  said  sum 
of  money,  to  wit,  $710.54,  to  the  use  and  benefit  of  said 
defendants,  as  their  several  interests  may  hereafter  ap- 
pear, and  hold  the  same  subject  to  the  further  orders  of 
this  court."  On  November  11,  1896,  plaintiflf  filed  a  re- 
ply to  the  answer  of  the  defendant  Dickinson,  wherein 
he  denies  the  allegations  touching  the  $60  fee,  or  any 
knowledge  of  the  alleged  relations  of  said  defendant  to 
the  subject-matter  of  the  action,  or  that  he  acted  under 
the  directions  or  instructions  of  said  defendant  or  any 
other  person  in  the  premises,  and  alleges  that  he  took  the 
claim  for  collection  in  the  usual  course  of  business,  and 
that  ten  per  cent,  of  the  amount  recovered  is  a  reasonable 
fee  for  his  services. 

The  defendant  Vaughn  filed  his  answer  on  December 
10, 1896,  admitting  all  and  singular  the  allegations  of  the 
complaint,  and  denying  Swinerton's  ownership  of  the 
claim  and  the  material  allegations  of  Dickinson's  answer. 
For  a  further  defense  he  sets  up  that  he  owmed  in  his  own 
right  claims  amounting  to  the  sum  of  $9,215.60  of  the 
aggregate  claim  presented,  and  upon  which  the  dividend 
was  allowed  ;  that  said  claim  was  wrongfully  presented 
to  the  referee  in  the  name  of  Swinerton  for  allowance, 
and  that  neither  Swinerton  nor  Dickinson  had  at  any  time 
any  right,  title,  or  interest  in  or  to  the  same,  or  in  the 
dividend  adjudged  thereon ;  that  of  the  money  now  in 
the  plaintiff's  hands  he  is  the  owner  of  and  entitled  to  the 
sum  of  $365 ;  that  in  the  year  1893  or  1894,  at  the  in- 
stance of  Swinerton  and  Dickinson,  he  agreed  to  place 
the  said  aggregate  claim  of  $9,215.60,  in  conjunction  with 
others  against  the  said  Oregon  Pacific  Railroad  Company, 
with   Swanerton,  with  the  express  understanding  that 


Jan.  1900.]       McFaddbn  v.  Swinerton.  341 

Swinerton  and  Dickinson  should  assist  him  in  collecting 
the  same  ;  that  Swinerton  was  simply  to  be  a  representa- 
tive figurehead,  through  whom  all  claims  should  be  repre- 
sented for  collection  as  a  common  agent  for  all  concerned, 
while  Dickinson  was  to  assume  and  perform  all  legal  ser- 
vices in  connection  therewith,  and  that  Swinerton  and 
Dickinson,  in  consideration  of  the  assistance  to  be  ren- 
dered them  in  bringing  the  claims  together,  agreed  to 
represent  and  collect  the  aggregate  of  said  claims  without 
charge  or  expense  to  him  ;  that  this  defendant  rendered 
the  assistance  in  accordance  with  the  agreement ;  that  he 
allowed  Swinerton  and  Dickinson  to  nominally  control 
and  represent  the  whole,  but  retained  and  held  the  abso- 
lute property  in  the  claims,  except  only  such  as  belonged 
to  Wyatt  and  Sullivan,  and  that  the  only  interest  Swiner- 
ton and  Dickinson  ever  had  therein  was  simply  as  agents 
for  the  collection  of  the  same  in  the  State  of  California, 
and  not  elsewhere  or  otherwise,  and  that  they  were  to 
make  such  collections  without  cost  or  expense  to  this  de- 
fendant ;  that  they  failed  to  collect  any  portion  of  said 
claims  in  the  State  of  California,  and  that  they  presented 
them  in  the  receivership  proceedings  in  this  state  without 
the  knowledge  or  consent  of  the  defendant ;  and  that  he 
has  at  no  time  transferred  or  sold  the  said  claims,  or  any 
part  thereof,  to  said  Swinerton  or  Dickinson,  nor  have 
they,  or  either  of  them,  any  right,  title,  claim,  or  interest 
in  or  to  any  of  the  said  money  now  in  the  hands  of  the 
plaintiff. 

Sullivan  and  Wyatt  set  up  substantially  the  defense 
that  they  intrusted  certain  moneys  with  Vaughn  for  the 
purchase  of  claims  against  the  railroad  company ;  that 
Vaughn  purchased  a  number  of  them,  and  took  the  assign- 
ment to  himself,  but  that  he  had  no  authority  from  either 
of  them  to  assign  said  claims  to  any  other  person,  or  to 
negotiate  for  their  collection,  and  they  each  claim  an  in- 
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terest  in  said  fund.  Later  on,  George  F.  Eglin  inter- 
vened, and  claimed  an  interest  in  the  fund.  The  court 
below  decreed  that  the  fund  be  distributed  between  D. 
R.  Vaughn,  Samuel  Wyatt,  C.  Sullivan,  and  George  F. 
Eglin,  and  the  defendants  Swinerton  and  Dickinson  ap- 
peal. Modified. 

For  Swinerton  and  Dickinson  there  a  brief  and  an  oral 
argument  by  Mr.  H.  C.  Watson. 

For  A.  L.  McFadden  there  was  a  brief  over  the  name 
of  IF.  E.  Yaten,  with  an  oral  argument  by  Mr.  McFadden 
in  pro  per. 

For  Sullivan,  Wyatt,  Vaughn,  and  Eglin  there  was  a 
brief  and  an  oral  argument  by  Mr.  W.  S.  McFadden. 

Mr.  Chief  Justice  Wolverton,  after  stating  the  facts 
in  the  foregoing  language,  delivered  the  opinion. 

It  is  contended  that  an  interpleader  will  not  lie  under 
the  facts  developed  in  the  course  of  the  proceedings,  be- 
cause :  (1)  The  plaintiff  is  himself  interested  in  the  con- 
troversy by  reason  of  having  retained  $124.50  out  of  the 
original  fund  coming  into  his  hands  as  compensation  for 
his  services  as  attorney  in  its  collection,  touching  which 
there  is  a  dispute  between  him  and  Dickinson  ;  and  (2) 
he  is  but  the  agent  or  attorney  for  Swinerton,  and  as  such 
required  to  account  to  him,  regardless  of  whatever  other 
demands  may  have  been  made  upon  the  fund.  As  a  gen- 
eral rule,  an  agent,  attorney,  or  bailee  cannot  compel  his 
principal  to  interplead  with  a  stranger  claiming  by  para- 
mount and  adverse  title  funds  which  have  come  into  his 
hands  by  virtue  of  his  representative  capacity  :  Shaw  v. 
Coster,  3  Paige,  339  (35  Am.  Dec.  690,  704,  note) .  It  is 
also  a  rule  of  general  application  that  the  plaintiff  praying 
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an  interpleader  shall  be  and  continue  entirely  indifferent 
between  the  conflicting  claimants,  and  that  the  bill  wilK 
not  lie  where  he  asserts  an  interest  in  any  part  of  the 
fund  or  other  thing  in  dispute  :  11  Enc.  PL  &  Prac.  455; 
Wing  V.  Spaulding,  64  Vt.  83,  86  (23  Atl.  615);  Brides- 
burg  Mfg,  Co,'8  Appeal,  106  Pa.  St.  275.  The  first  rule 
stated  is  not  an  invariable  one,  while,  as  it  pertains  to 
the  latter,  the  assertion  of  an  interest  by  the  plaintiflF  in 
the  fund  goes  to  the  very  right  of  maintaining  the  bill. 
It  frequently  becomes  an  interesting  and  controverted 
question,  however,  whether  the  facts  prevailing  show  the 
plaintiff  to  have  such  an  interest  as  is  inimical  to  the 
maintenance  of  the  interpleader.  There  is  an  old  case 
(Cotter  V.  Bank  of  England,  3  Moore  &  S.  180)  wherein 
the  bank  claimed  a  lien  upon  bullion  in  respect  of  cer- 
tain freight  charges  which  had  been  paid  on  account  of 
it,  and  it  was  said  the  bank  did  not  seek  to  charge  one 
party  or  the  other,  but  had  charged  the  bullion,  and  it 
was  held  that  the  interpleader  would  lie.  This  was  under 
a  statute,  but  the  principle  involved  was  the  same  as  with- 
out it.  So,  also,  an  interpleader  was  maintained  in  Gib- 
son V.  Goldthwdite,  7  Ala.  287  (42  Am.  Dec.  592),  by  an 
attorney  who  had  collected  certain  notes  and  bills  placed 
in  his  hands  for  collection  by  the  Tombigbee  Railroad 
Company,  the  proceeds  of  which  were  demanded  by  par- 
ties claiming  title  by  transfer  from  the  company.  It  was 
there  alleged  that  the  plaintiflF  had  no  interest  in  the  fund 
beyond  his  commission  which  he  retained .  In  the  opinion 
of  the  court  we  find  this  language:  '*The  authorities 
cited  merely  show  tliat  a  private  agent  cannot  question 
the  title  of  his  principal  to  money  or  property  which  he 
has  received  from  or  for  him  by  bill  of  interpleader, 
where  a  third  person  sets  up  a  claim  to  it.  Here  the 
complainant  does  not  deny  tlie  right  of  the  corporation, 
his  principal,  but  merely  states  that  two  of  the  defendants 
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claim,  as  its  assignees,  the  money  which  he  holds  to  his 
4  credit.  The  defendants  do  not  set  up  a  title  independent 
of  and  paramount  to  the  principal,  but  merely  derivative.' 
They  professedly  deduce  their  title  from  the  same  com- 
mon source,  and  are  in  such  a  predicament  that  they  may 
with  propriety  be  required  to  interplead,  and  adjust  their 
conflicting  claims."  In  the  case  at  bar  the  plaintiff  and 
the  defendants  Dickinson  and  Swinerton  are  all  agents, 
according  to  their  allegations,  as  it  respects  the  fund  in 
controversy ;  plaintiflF  and  Dickinson  in  the  capacity  of 
attorneys,  and  Swinerton  as  a  specially  constituted  agent 
for  the  purpose  of  bringing  suit  in  his  name.  The  plain- 
tiff and  Dickinson  claim  an  attorney's  fee  of  ten  per  cent, 
of  the  amount  collected,  while  Swinerton  claims  a  special 
property  therein  by  reason  of  the  advancement  of  certain 
costs  and  expenses  incurred  in  the  suit.  But  the  plain- 
tiff's claim  is  but  a  charge  upon  the  fund,  which  brings 
the  case  in  close  analogy  to  those  last  cited. 

The  claims  of  the  other  parties  interpleaded  are  deriva- 
tive from  the  same  source,  and  the  interest,  if  any,  of  the 
attorneys  and  agents,  is  derived  through  contract  or  agree- 
ment with  those  parties  ;  and  the  ulterior  question  pre- 
sented is  whether  the  agents  are  entitled  to  the  fund  as 
against  the  principals.  None  of  the  parties  to  the  pro- 
ceeding are  making  any  objection  to  the  interpleader, 
except  Dickinson  and  Swinerton  ;  but  a  decree  of  inter- 
pleader was  entered  by  the  court  below  in  such  a  manner 
as  to  suggest  their  consent  to  the  same,  and  they  ought 
not  now  to  be  heard  to  impugn  its  authority.  There  is 
no  dispute  touching  the  authority  of  the  court  to  enter  the 
order  or  decree  on  account  of  the  state  of  the  pleadings, 
or  the  cause  not  being  ripe  for  determination,  but  the 
effect,  only,  of  such  order  or  decree  is  challenged.  It  can- 
not otherwise  be  construed,  however,  than  as  a  proceed- 
ing requiring  the  parties  to  interplead  so  that  the  plaintiflF 
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may  be  relieved  from  further  responsibility  touching  the 
fund  paid  into  court.  It  appears  from  the  decree  that  all 
of  the  parties,  except  Eglin,  who  subsequently  interve^ed, 
appeared  by  their  respective  attorneys,  and  the  court  found 
the  allegations  of  the  complaint  to  be  true,  which  could 
not  have  been  done,  under  the  state  of  the  pleadings,  with- 
out the  consent  of  the  parties.  It.  is,  therefore,  quite  nat- 
ural to  assume  that  the  parties  assented  to  the  decree  of 
interpleader,  and  that  decree  1ms  put  the  first  stage  of  the 
case  at  rest,  whether  it  may  be  said  to  be  technically  a 
proper  case  for  an  interpleader  or  not ;  and  this  court 
will  so  treat  it. 

Plaintiff's  reply  to  Dickinson's  answer  put  in  issue  the 
matter  touching  the  attorney's  fee,  and,  upon  this  issue-, 
as  well  as  upon  the  issues  formulated  by  the  parties  inter- 
pleading, the  court  heard  'evidence,  and  determined  it, 
with  the  other  issues,  at  the  final  hearing.  The  questions 
thus  involved  will  now  receive  our  consideration.  Swiner- 
toa  did  not  answer,  although  he  appeared  when  the  de- 
cree of  interpleader  was  entered ;  but  whatever  inter- 
est he  has  in  the  fund  is  set  up  by  Dickinson's  answer  to 
the  complaint.  It  is  shown  beyond  dispute  that  during 
the  years  1892  and  1893  Vaughn  was  an  agent  for  the  re- 
ceiver of  the  Oregon  Pacific  Railroad  Company,  located  at 
Philomath,  Oregon  ;  that  he  purchased  numerous  labor 
and  other  claims  against  the  receivership  ;  that  Sullivan 
and  Wyatt — two  of  the  co-defendants — furnished  money 
to  Vaughn  at  the  same  time  to  purchase  like  claims, 
which  he  did,  taking  the  assignment  thereof  to  himself. 
Having  thus  acquired  numerous  claims,  Vaughn,  repre- 
senting claims  amounting,  as  stated,  to  $8,000,  signed  the 
following  memorandum  at  the  solicitation  of  Dickinson, 
Swinerton,  and  the  H.  S.  Crocker  Company : 
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''San  Francisco,  Dec.  2nd,  1893. 
To  the  Creditor's  of  the  Oregon  Pacific  Railway  Company — 

Gentlemen  :  The  undersigned,  one  of  the  above  cred- 
itors, begs  leave  to  state  as  follows  :  That  at  a  meeting  of 
the  creditors,  held  recently,  the  question  of  sending  a  rep- 
resentative to  be  present  at  the  sale  on  December  15th  of 
the  company's  road  in  Oregon  was  discussed,  and  thought 
favorable  of.  Since  that  meeting,  information  has  come 
to  us,  which  we  think  renders  it  unnecessary  to  send  any 
one,  or  to  go  to  that  expense  ;  but,  as  we  have  called  your 
attention  to  the  matter,  we  desire  to  further  state  that, 
if  the  sale  be  not  made  the  15th,  as  advertised,  we  shall 
be  in  a  position  to  attach  property  for  our  claims.  If  it 
should  be  made,  I  think  that  we  can  arrange  to  get  our 
claims  paid  in  advance,  perhaps,  of  others.  Therefore, 
if  you  are  willing  to  join  your  claims  with  ours  in  the 
premises,  we  will  cause  it  to  be  looked  after  the  same  as 
ours,  and  at  an  expense  which  sliall  be  satisfactory  to  you. 
If  you  feel  inclined  to  join  with  us  under  these  circum- 
stances, please  sign  this  letter,  and  state  the  amount  of 
your  claim,  and  whether  the  claim  accrued  under  Mr. 
Hoag's  administration  as  receiver  or  under  Mr.  Had- 
ley's  administration.  Mr.  Hadley  is  the  present  receiver. 
Should  you  sign  this,  we  shall  consider  it  an  assignment 
of  your  claim,  if  necessary,  for  the  purposes  of  bringing 
suit.'' 

On  December  15,  the  H.  S.  Crocker  Company  made  the 
following  assignment  upon  said  paper  or  memorandum  : 

"For  value  received,  we  hereby  sell,  assign,  and  trans- 
fer the  above  accounts  to  W.  A.  Swinerton." 

Subsequently  the  defendant  Eglin  assigned  certain  other 
claims  to  Vaughn  for  the  purpose  of  collection,  which 
were  assigned  to  Swinerton  on  like  conditions  as  those 
contained  in  the  foregoing  assignments.  An  action  was 
instituted  in  the  name  of  Swinerton  to  recover  upon 
these  claims,  together  with  divers  others,  and  the  steam- 
ship Willamette  Valley  attached  in  San  Francisco.  This 
suit  was  unsuccessful,  and  was,  accordingly,  dismissed. 
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Thereafter  these  claims,  with  others,  were  forwarded  from 
San  Francisco  by  or  at  the  instance  of  Dickinson,  and 
presented  in  the  name  of  Swinerton  to  Hon.  A.  C.  Wood- 
cock, who  was  appointed  referee  for  the  adjustment  of 
claims  against  the  receivers  of  the  Oregon  Pacific  Railroad 
Company,  and  were  approved  to  the  amount  of  $8,264.81, 
including  interest,  and  a  dividend  of  .09846  per  cent,  di- 
rected to  be  paid  thereon.  Subsequent  to  the  presentation 
of  the  claims,  the  plaintiff  was  requested  to  represent  the 
claimants  in  the  capacity  of  attorney  before  the  referee. 
This  he  did,  and,  when  allowed,  drew  the  dividend  there- 
on, amounting  to  $1,245.04,  and  forwarded  $400  thereof 
to  Dickinson.  The  remainder  constitutes  the  fund  which 
forms  the  basis  of  the  present  controversy. 

Mr.  Dickinson  testified,  in  effect,  that  he  prepared  and 
presented  the  claims  against  the  Oregon  Pacific  Railroad 
Company  as  the  attorney  for  Swinerton  ;  that  Swinerton, 
being  about  to  depart  for  Japan,  gave  him  an  assignment 
thereof,  to  enable  him  to  proceed  with  the  collection ;  that, 
prior  to  this  assignment, — about  April  8, — witness  had 
procured  an  order  from  Swinerton,  and  sent  the  same  to 
plaintiff,  to  enable  him  to  draw  the  dividend  allowed  and 
ordered  paid  upon  the  claims  ;  that  he  was  employed, 
both  by  Vaughn  and  Swinerton,  the  latter  part  of  Novem- 
ber, 1893,  to  prosecute  the  claims  referred  to  against  the 
Oregon  Pacific  Railroad  Company  and  take  all  necessary 
steps  deemed  advisable  to  enforce  the  collection,  and  par- 
ticularly against  the  steamship  Willamette  Valley  by  at- 
tachment, the  costs  to  be  advanced  by  Swinerton ;  that 
witness  was  to  receive  for  his  compensation  ten  per  cent, 
of  the  recovery  after  repaying  the  costs ;  that  the  costs 
mentioned  by  Swinerton  in  his  deposition  were  paid 
through  him,  and  that  he  is  at  present  the  owner  of  the 
claims  or  of  the  fund  arising  from  the  dividend  directed 
to  be  paid  thereon.     On  cross-examination  he  testified 
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that  he  required  fiirtlier  assistance  in  the  prosecution  of 
the  claims,  and  desired  to  employ  plaintiff,  and  pay  him 
a  reasonable  fee  therefor ;  that  his  clients  had  already 
expended  a  large  amount  of  money,  and  did  not  care  to 
go  to  further  unnecessary  expense,  and  that  he  notified 
plaintiff  that  his  compensation  must  depend  upon  the 
contingency  of  recovering  something ;  that  the  base  of 
his  charge  was  ten  per  cent,  of  the  amount  that  should 
be  recovered,  and  that  plaintiff  should  be  willing  to  take 
one-half  of  the  amount,  which  was  agreed  to  by  him  ; 
that  he  took  the  claims  from  Vaughn  relying  entirely  upon 
his  statements  regarding  them;  that  he  supposed  Vaughn 
was  at  Corvallis  all  the  time,  and  would  assist  in  looking 
after  the  claims  ;  and  that,  w^hen  he  forwarded  the  same 
to  the  referee,  he  wrote  Vaughn  touching  the  matter. 

Swinerton  testified  that  in  the  month  of  December, 
1893,  the  H.  S.  Crocker  Company  had  a  claim  against 
the  Oregon  Pacific  Railroad  Company,  and  Vaughn  was 
the  agent  of  the  latter  company  in  San  Francisco ;  that 
witness  saw  him  a  number  of  times  regarding  the  collec- 
tion of  claims  in  controversy,  as  well  as  numerous  other 
creditors  of  the  corporation,  and  had  sundry  consulta- 
tions with  them  ;  that  he  consulted  also  with  his  co-de- 
fendant Dickinson,  who  was  the  attorney  for  the  H.  S. 
Crocker  Company,  and  introduced  Vaughn  to  him,  and 
they  all  three  consulted  together  ;  that  the  result  of  the 
consultation  was  an  assignment  of  sundry  claims  to  him 
for  the  purpose  of  bringing  suit  upon  them,  including 
those  held  by  Vaughn  ;  that  at  the  time  of  making  said 
assignment  it  was  understood  that  the  properties  of  said 
corporation  were  advertised  for  sale,  and,  if  the  sale 
should  result  in  securing  enough  money  to  pay  the  claims, 
no  further  proceedings  were  to  be  taken,  but,  if  not,  the 
witness  agreed  with  the  assignors,  and  particularly  with 
Vaughn,  that  he  would  have  the  steamship  Willamette 
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Valley  attached,  and  force  payment  by  the  sale  thereof; 
that  he  would  secure  the  services  of  Mr.  Dickinson  as 
attorney  without  charge,  unless  he  should  succeed  in 
making  the  collection,  and  also  that  he  would  advance 
the  necessary  costs  of  the  proceeding  or  proceedings  to 
be  taken ;  that  he  caused  suit  to  be  brought  in  the  Su- 
perior Court  of  the  City  and  County  of  San  Francisco 
against  the  railroad  company,  and  the  steamer  to  be  at- 
tached ;  that  the  attachment  was  levied  about  December 
17,  1893,  and  was  released  April  10,  1894,  the  suit  being 
virtually  defeated,  and  there  being  no  chance  of  main- 
taining it,  or  reaping  any  benefit  from  the  attachment ; 
that  Vaughn  was  kept  fully  advised  of  every  move,  and 
that,  when  it  became  doubtful  as  to  the  maintenance  of 
the  action,  Vaughn,  on  February  2,  1894,  signed  and  de- 
livered to  him  the  paper  annexed  to  his  deposition,  which 
is  as  follows : 

"H^  A.  Swinerton^  Esq.,  Sa7i  Francisco^  Cat. — 

Dear  Sir  :  I  am  going  away  to  Oregon  shortly,  and 
will  probably  not  be  here  when  the  suit  against  the  Oregon 
Pacific  R.  R.  Co.  will  be  decided.  From  developments 
since  suit  was  commenced,  by  reason  of  vessel  being  mort- 
gaged so  far  as  at  present  advised,  I  am  advised  by  attor- 
ney we  may  probably  have  to  let  go  our  hold  on  vessel, 
and  look  entirely  to  the  railroad  and  sale  of  same  for  pay- 
ment of  our  claim.  I  therefore  authorize  you  to  retain 
from  collection  of  my  claims  assigned  to  you  my  pro  rata 
of  the  legal  expenses,  except  attorney's  fees,  which  may 
have  been  incurred  in  this  action"  ; 

That  he  caused  to  be  sent,  under  date  of  October  29, 
1895,  through  his  attorney,  Dickinson,  to  the  Honorable 
A.  C.  Woodcock,  at  Corvallis,  Oregon,  corrected  state- 
ments of  the  claims  assigned  to  him  remaining  unpaid, 
which  included  those  assigned  by  Vaughn  ;  that  the  other 
claims  mentioned  in  the  assignment  had  previously  been 
collected  in  full  through  a  libel  suit  against  the  steamer, 
which  embraced  all  the  claims  that  he  was  advised  could 
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be  pursued  in  an  action  for  libel ;  that  the  claims  against 
the  Oregon  Pacific  Railroad  Company  presented  to  the 
referee  for  allowance,  and  the  right  to  the  dividend  there- 
on, were  by  him  assigned  to  his  said  attorney,  Dickinson  ; 
that  the  assignment  was  made  by  reason  of  his  contem- 
plated departure  and  absence,  and  to  enable  Dickinson 
to  pursue  the  matter,  to  the  end  that  the  dividend  might 
be  collected,  and  the  claims  properly  attended  to ;  that, 
by  reason  of  the  relations  thus  existing  between  himself, 
Dickinson,  and  Vaughn,  the  attachment  action  was  insti- 
tuted and  prosecuted,  and  that  witness  had  expended  in 
costs  of  attachment,  etc.,  $1,417.99,  besides  court  ex- 
penses ;  also  the  expenses  of  another  action  which  he 
caused  to  be  brought  at  the  instance  of  Vaughn  upon 
some  other  claims  subsequently  assigned ;  that  he  has 
never  received  anything  from  Vaughn,  or  any  one,  on 
account  of  said  costs  and  expenses  incurred  and  paid  in 
connection  with  said  attachment  action,  except  the  $400 
which  plaintiff  had  forwarded  from  the  dividend  allowed. 

Mr.  Vaughn  testified,  in  eff'ect,  that  he  went  to  San 
Francisco  in  March,  1893,  as  general  agent  for  the  Re- 
ceiver of  the  Oregon  Pacific  Railroad  Company ;  that 
Dickinson  and  Swinerton,  learning  that  he  was  a  creditor 
in  a  large  amount,  agreed  with  him  that,  if  he  would 
furnish  a  list  of  San  Francisco  creditors,  and  endeavor  to 
induce  all  to  join  with  them,  they  would  attach  the  ves- 
sel, and  force  collections  thereby ;  that,  acting  on  the 
proposition,  he  furnished  them  a  list  of  the  various  cred- 
itors ;  that  Dickinson  advised  that  all  the  claims  be  as- 
signed, for  the  purpose  of  collection,  to  one  party  ;  that 
some  time  afterwards  Dickinson  showed  him  an  assign- 
ment, which  he  subscribed,  placing  opposite  his  name 
$8,000,  which  was  intended  to  cover  all  claims  he  then 
held  against  the  company,  but  not  the  exact  aggregate ; 
that  he  was  to  give  them  what  information  he  could,  and 
they  were  to  make  the  collection  without  expense  to  him  ; 
that  witness  took  the  memorandum  at  the  instance  of 
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Dickinson,  Swinerton,  and  the  H.  S.  Crocker  Company, 
and  went  about  the  city,  and  induced  numerous  creditors 
to  sign  the  same,  many  of  whom  represented  marine 
claims ;  that  he  was  directed  to  and  did  inform  such 
claimants  that,  if  the  collections  were  not  made  through 
the  attachment,  the  claims  would  be  returned  without 
costs  to  them,  and  that  it  was  also  understood  that,  if 
the  collections  could  not  be  made  in  San  Francisco,  they 
would  not  affect  his  claims  in  Oregon  if  he  desired  to 
make  collection  there ;  that  he  never  gave  Swinerton  or 
Dickinson  any  authority  to  file  the  claims  in  Oregon,  or 
to  collect  the  same  in  that  jurisdiction  ;  that  he  supposed 
it  was  not  necessary  for  him  to  present  them  for  an  allow- 
ance, as  they  appeared  upon  the  receiver's  books,  and  had 
been  approved  by  the  court ;  that  he  signed  the  paper  ad- 
dressed to  Swinerton  and  Dickinson  for  the  purpose  of 
inducing  others  to  contribute  their  proportion  towards 
the  expenses  in  the  attachment  proceeding,  and  that  it 
was  understood  that  witness  was  still  not  to  contribute 
towards  the  said  expenses  ;  that  the  parties  who  assigned 
their  claims  to  him  retained  no  authority  or  control  over 
them,  and  that  there  is  nothing  due  Swinerton  or  Dick- 
inson from  the  dividend. 

The  defendants  Sullivan,  Wyatt,  and  Eglin  testified 
that,  in  so  far  as  each  individual's  claim  was  concerned, 
they  gave  no  authority  to  Vaughn  to  assign  them  to  either 
Dickinson  or  Swinerton  for  any  purpose,  and  that  neither 
Dickinson  nor  Swinerton  was  authorized  to  present  the 
same,  or  any  part  thereof,  in  Oregon  for  allowance  ;  that 
they  supposed  no  such  presentation  was  necessary,  as  the 
books  of  the  receiver  showed  the  present  ownership  there- 
of, and  that  the  dividend  thereon  would  have  been  allowed 
and  paid  at  any  rate  in  due  course  of  settlement  of  the  re- 
ceivership matter.  There  is  some  testimony  tending  to 
show  that  these  parties  knew  the  attachment  proceed- 
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iiig  against  the  steamship  Willamette  Valley  was  to  be, 
and  subsequently  was,  instituted,  and  the  testimony  of 
Vaughn  is  somewhat  discredited  by  the  correspondence 
which  took  place  between  him,  Dickinson  and  Swiner- 
ton,  which  appears  in  the  evidence.  The  plaintiff  wrote 
Dickinson,  April  6,  1896:  "I  looked  after  this  matter 
on  the  contingency  of  our  ever  getting  anything,  and  will 
retain  $60,  if  that  is  satisfactory  to  you  and  our  clients." 
This  proposition  was  accepted  as  satisfactory  to  Dickin- 
son. 

F'rom  the  testimony,  of  which  the  foregoing  is  a  cursory 
review,  it  is  somewhat  difficult  to  determine  the  exact 
relative  rights  of  the  parties  litigant.  It  is  apparent, 
however,  that  the  memorandum  or  circular  signed  by  the 
several  claimants  preliminary  to  attaching  the  steamship 
Willamette  Valley  constituted  an  assignment  thereof  for 
the  purposes  of  instituting  the  action,  and  it  was  not  in- 
tended that  the  title  should  pass  for  any  other  purpose. 
Swinerton  was  not  the  attorney,  and  could  claim  no  lien 
in  that  capacity  for  the  expenses  advanced  in  the  course 
of  the  proceedings,  and  the  assignment  did  not  give  him 
a  special  property  in  the  claims,  except  for  the  purpose 
of  instituting  the  action.  That  such  was  the  understand- 
ing of  Swinerton  and  Dickinson  is  made  apparent  by 
the  fact  that  they  subsequently  obtained  from  Vaughn 
a  special  authorization  to  retain  pro  rata  all  expenses 
chargeable  to  Vaughn  out  of  the  collections  made. upon 
the  claims.  The  authorization  referred  to  is  the  letter 
directed  to  Swinerton  of  date  February  2, 1894,  and  which 
is  witnessed  by  Dickinson.  But,  in  so  far  as  Sullivan, 
Wyatt,  and  Eglin  were  concerned,  Vaughn  certainly  had 
no  authority  to  pledge  their  claims  for  these  costs  and 
expenses,  and  hence  they  could  not  be  bound  by  the  au- 
thorization above  referred  to. 

There  is  another  feature  of  the  matter  that  has  some 
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weight.  Mr.  Swinerton  testified  that  he  expended  a 
definite  amount  in  the  prosecution  of  the  action  in  w^hich 
the  steamship  was  attached.  It  appears  that  a  large 
portion  of  the  claims  assigned  to  him  were  afterwards 
collected  in  full  by  libeling  the  steamship,  they  being 
marine  claims ;  but  he  makes  no  attempt  to  show  w^hat 
reduction  was  made  in  his  demand  for  expenses  paid  by 
reason  of  these  collections,  and,  in  fact,  the  testimony  is 
so  uncertain  in  its  nature  that  it  is  difficult  to  say  whether 
or  not  there  still  exists  any  valid  claim  in  his  behalf  on 
account  of  said  costs  and  expenses  advanced  by  him. 
However  this  may  be,  the  authorization  is  so  specific  in 
its  nature  as  to  entitle  Swinerton,  or  his  assignee,  Dick- 
inson, to  such  part  of  the  fund  or  dividend  allowed  by 
the  court  as  Vaughn  would  otherwise  be  entitled  to,  and 
this  is  all  that  either  he  or  Dickinson  is  entitled  to  recover 
from  the  fund,  except  that  Dickinson  should  have  the  at- 
torney's fees  retained  by  the  plaintiff,  less  $60.  Sulli- 
van, Wyatt,  and  Eglin  make  no  contention  touching  the 
amount  of  the  attorney's  fees  retained  out  of  the  fund, 
nor  as  it  respects  the  $10  costs  incurred  in  commencing 
this  suit.  These  amounts  should,  therefore,  be  deducted 
from  the  aggregate  dividend  declared  before  any  distri- 
bution is  made  of  the  fund,  which  was  not  done  by  the 
court  below,  and  will,  therefore,  lessen  the  amount  of 
each  share  proportionately.  The  decree  will  therefore 
be  that  plaintiff  pay  to  Dickinson  the  sum  of  $64.50, 
and  that  of  the  fund  now  in  the  hands  of  the  clerk  of 
the  court  below,  to-wit,  $720.54,  there  be  applied  $10  to 
the  expenses  of  instituting  the  suit,  and  that  the  balance 
be  distributed  as  follows  :  $196.44  to  Sullivan,  $127.34 
to  Wyatt,  $113.28  to  Eglin,  and  $273.48  to  Swinerton, 
or  Dickinson,  his  agent  and  attorney  ;  that  in  all  other 
respects  the  decree  of  the  court  below  be  affirmed  ;   and 
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that  Dickinson  and  Swinerton  recover  of  the  defendants 
Vaughn,  Sullivan,  Wyatt,  and  Eglin  their  costs  and  dis- 
bursements on  the  appeal.  Modified. 

Decided  13  August,  1900. 

On  Motion  to  Modify  Decree. 

l82Pac.l2.] 

Mr.  H.  C.  Watson,  for  Swinerton  and  Dickinson. 
Mi\  S,  A,  Jeffrey,  for  A.  L.  McFadden. 
Mr.  W.  M,  Ramsey,  for  Vaughn  and  other  claimants. 
Mr.  Chief  Justice  Bean  delivered  the  opinion. 

The  motion  for  modification  of  the  decree  is  based  upon 
ex  parte  affidavits  showing  or  tending  to  show  that  before 
the  appeal  was  taken  the  clerk  of  the  court  below  paid 
out  the  fund  in  controversy  to  the  several  claimants  in 
accordance  with  the  decree  of  that  court.  The  right  of 
appeal  did  not  suspend  the  enforcement  of  the  decree, 
nor  justify  the  custodian  of  the  fund  in  refusing  to  dis- 
burse it  in  accordance  therewith.  The  court  below  might 
very  properly  have  made  an  order  directing  the  clerk  to 
retain  possession  of  the  fund  a  suflicient  length  of  time 
to  enable  the  appellants  to  perfect  an  appeal.  It  did  not 
do  so,  however  ;  hence  the  clerk  could,  without  incurring 
any  personal  liability,  in  good  faith  pay  over  the  fund  to 
the  parties  entitled  to  it  under  the  decree  :  Hovey  v. 
McDonald,  109  U.  S.  150  (3  Sup.  Ct.  136,  27  L.  Ed.  888) ; 
Keck  V.  Allender,  42  W.  Va.  420  (26  S.  E.  437) .  But,  if 
the  money  was  paid  out  before  the  appeal,  the  appellants 
are  entitled  to  recover  from  the  other  parties  whatever 
was  wrongfully  distributed  to  them.  Where  a  judgment 
or  decree  is  modified  or  reversed  on  appeal,  the  appellant 
is  entitled  to  restitution  of  all  that  he  has  lost  under  it. 
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The  method  of  procedure  to  effect  this  object,  however, 
is  not  uniform,  but  varies  according  to  circumstances. 
Where  the  amount  lost  appears  of  record,  and  there  is 
thus  a  certainty  in  the  matter,  a  writ  of  restitution  is 
sometimes  issued  by  order  of  the  appelhite  court:  18  Enc. 
PI.  &  Prac.  889;  EntuH  v.  Baldwin,  9  How.  Prac.  80; 
Bickett  V.  Garner,  31  Ohio  St.  28.  But,  where  the  facts 
do  not  so  appear,  some  motion  or  process  in  the  nature 
of  a  common-law  scire  facias  is  necessary,  or  a  direct  ac- 
tion may  be  brought  against  the  respondent  to  recover 
what  he  wrongfully  received  under  the  erroneous  judg- 
ment :  Metschan  v.  Grant  County,  36  Or.  117  (58  Pac.  80) ; 
Northwestern  Fuel  Co.  v.  Brock,  139  U.  8.  216  (11  Sup.  Ct. 
523,  35  L.  Ed.  151)  ;  Ex  parte  Morris,  76  U.  S.  (9  Wall.) 
•605,  19  L.  Ed.  799  ;  Haehler  v.  Myers,  132  N.  Y.  363  (28 
Am.  St.  Rep.  589,  30  N.  E.  968)  ;  Clark  v.  Pinney,  6  Cow. 
298 ;  note  to  Little  v.  Bunce,  7  N.  H.  485  (28  Am.  Dec. 
368) .  It  is  seldom  the  facts  upon  which  the  appellate 
court  can  safely  base  a  judgment  of  restitution  sufficiently 
appear  of  record.  The  record  is  not  prepared  with  a  view 
to  an  adjudication  or  decision  of  that  question.  When 
the  right  depends  entirely  upon  matters  dehors  the  record, 
the  better  practice,  as  we  understand  the  authorities,  is 
for  the  appellate  court  to  direct  that  restitution  be  made 
to  the  appellant  of  all  property  and  rights  lost  under  the 
judgment,  and  to  remand  the  cause  to  the  court  below 
for  the  enforcement  of  such  order  in  a  proper  proceeding, 
upon  notice  to  the  parties  :  Flemings  v.  Riddick's  ExW, 
5  Grat.  272 ;  Keck  v.  Allender,  42  W.  Va.  420  (26  S.  E. 
437). 

Our  statute  provides  that,  when  a  judgment  or  decree 
is  reversed  or  modified  by  the  appellate  court,  it  *'may 
direct  complete  restitution  of  all  property  and  riglits  lost 
thereby  :"  Hill's  Ann.  Laws,  §  545.  But  this  probably 
contemplates  a  final  judgment  of  restitution  only  in  cases 
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where  the  facts  appear  of  record,  and  not  where  it  is  nec- 
essary to  make  proof  aliunde  by  ex  parte  affidavits.  More- 
over, a  similar  statute  has  been  construed  by  the  Supreme 
Court  of  California  to  apply  "only  to  those  cases  where 
the  judgment  operates  upon  specific  property  in  such  a 
manner  that  its  title  is  not  changed,  as  by  directing  the 
possession  of  real  estate,  or  the  delivery  of  documents,  or 
of  particular  personal  property  in  the  hands  of  the  de- 
fendant, and  the  like  :"  Farmer  v.  Rogers^  10  Cal.  335  ; 
Hetvitt  V.  Dean,  91  Cal.  617  (28  Pac.  93,  25  Am.  St.  Rep. 
219). 

It  is  also  urged  that  the  former  decree  of  this  court  is 
erroneous  in  so  far  as  it  reduces  the  amounts  to  be  paid 
to  the  respondents  Sullivan,  Wyatt,  and  Eglin.  This 
matter  seems  sufficiently  clear  from  the  opinion  of  Mr. 
Chief  Justice  Wolverton.  The  court  below,  in  making 
the  order  of  distribution,  neglected  to  charge  Sullivan, 
Wyatt,  and  Eglin  with  their  proportionate  share  of  the 
attorney's  fee  for  collecting  the  original  fund,  although 
they  made  no  contention  as  to  the  amount  thereof.  The 
proportionate  share  of  the  attorney's  fee  due  McFadden 
and  Dickinson,  and  the  $10  costs  incurred  in  commenc- 
ing this  suit,  were  therefore  properly  deducted  from  the 
amount  otherwise  due  the  parties  referred  to,  before  dis- 
tribution was  made  of  tlie  fund.  The  controversy  between 
McFadden  and  Dickinson  as  to  the  manner  in  which  the 
attorney's  fee  should  be  divided  between  them  was  a 
matter  which  did  not  concern  the  other  parties  to  the 
action. 

The  questions  raised  by  the  petition  for  rehearing  of 
the  plaintiff  McFadden,  are  sufficiently  covered  by  the 
former  opinion,  and  the  motion  is  denied.  The  decree 
is  adhered  to,  except  an  order  will  be  made  that  appel- 
lants be  restored  to  whatever  they  have  lost  by  reason  of 
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the  decree  of  the  court  below,  and  the  cause  will  be  re- 
manded to  that  court  for  such  further  proceedings  as  may 
be  proper.  Modified  :    Rehearing  Denied. 


Anpued  20  Nov.;  decided  26  Dec.,  1890;  rehearing  denied  26  Feb.,  1900. 

oyijER  v.  dautoff. 

[50  Pac.  474.1 

1.  Evidence  of  Joint  Conversion.— There  is  evidence  of  withholding  of  pos- 

session fl*om  plaintiff  by  M,  as  well  as  D,  her  husband,  on  testimony  that, 
after  plaintiff's  trank  and  contents  were  sold  for  a  board  bill  by  her  landlady 
to  D,  a  secondhand  dealer,  witness  saw  M  taking  oat  the  contents  at  D's 
store,  and  told  her  that  plaintiff  would  redeem,  and  offered  to  buy  them,  but 
M  refused,  saying  she  wanted  them  for  her  girl,  and  that  plaintiff's  attorney 
demanded  the  stuff  of  D  and  M,  and  made  tender  to  them,  and  they  refused 
to  turn  It  over  or  to  take  the  money. 

2.  Competent  Corbobobative  Evidence.— For  the  purpose  of  corroborating 

plaintiff  in  an  action  for  her  trunk  and  contents,  she  having  described  the 
same,  a  witness  who  had  been  called  in  by  plaintiff,  a  short  time  previous  to 
the  taking,  to  insure  the  same,  and  who  had  examined  the  contents  for  that 
purpose,  may  testify  to  the  contents  then  seen. 
H.  Witness— Refreshing  Memory  from  Memorandum.— Under  Hlirs  Ann. 
Laws,  §  886,  providing  that  a  witness  may  refresh  his  memory  by  anything 
written  under  his  direction  at  any  time  when  the  fact  was  fresh  in  his  mem- 
ory, and  he  knew  that  the  same  was  correctly  stated  in  the  writing,  a  witness 
may,  while  testifying  in  an  action  to  recover  the  contents  of  her  trunk,  use 
what  she  swears  is  a  correct  list  of  the  articles  which  she  knew  were  in  the 
trunk,  made  by  her  some  two  months  after  the  trunk  was  taken,  and  soon 
after  she  found  defendants  had  it. 

4.  Trial— SHOWING  as  to  Expected  Answer.— Exclusion  of  a  conversation 

cannot  be  considered  error,  when  there  is  nothing  to  show  its  purpose. 

5.  Rebuttal,— Competent  Evidence.— Testimony  by  defendants,  in  an  action 

to  recover  a  trunk  and  its  contents  sold  for  a  fev  dollars  by  plaintiff's  land- 
lady for  her  board,  that  the  landlady  knew  plaintiff  had  money,  tends  to  dis- 
credit plaintlh's  testimony  that  the  contents  were  of  considerable  value,  so 
that  on  rehuttal  plaintiff  may  testify  that  she  did  not  have  money  to  redeem 
the  trunk. 

From  Multnomah  :    E.  D.  Shattuck,  Judge. 

Action  by  Cora  Oyler  against  Israel  and  Mary  Dautoff, 
in  replevin,  resulting  in  a  judgment  for  plaintiflF. 

Affirmed. 

For  appellants  there  was  a  brief  over  the  name  of  Joseph 
B.  Thompson y  with  an  oral  argument  by  Mr,  D.  Solis 
Cohen . 
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For  respondent  there  was  a  brief  over  the  name  of  Cham- 
berlain &  Thomas^  with  an  oral  argument  by  Mr.  Warren 
E,  Thomas. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

1.  This  is  an  action  for  the  recovery  of  personal  prop- 
erty, consisting  of  a  trunk  and  a  large  number  of  items 
of  wearing  apparel,  jewelry,  and  other  articles  contained 
therein,  of  the  alleged  value  of  |420.  Judgment  was 
for  plaintiff,  and  the  defendants  appeal.  At  the  close  of 
plaintiff's  testimony,  the  defendants  moved  for  a  nonsuit 
as  to  both,  and  as  to  Mary  separately.  In  so  far  as  the 
motion  relates  to  Israel,  it  is  evidently  without  merit,  as 
it  is  clear  he  was  in  possession  of,  and  exercising  acts 
of  ownership  over,  the  property  prior  to  and  at  the  time 
the  action  was  instituted.  In  brief,  the  evidence  shows 
that  the  property  in  dispute  was  retained  by  Mrs.  Hotch- 
kiss,  the  landlady  of  a  lodging  house,  as  security  for  a 
small  bill  against  the  plaintiff  for  lodging  and  meals ; 
that  it  was  sold  by  Mrs.  Hotchkiss  at  auction,  in  order 
to  secure  the  amount  of  the  bill ;  and  that  the  defend- 
ant Israel  Dautoff,  who  was  a  secondhand  dealer,  be- 
came the  purchaser,  and  took  the  property  at  once  to  his 
store,  where  the  trunk  was  opened,  and  its  contents 
placed  upon  the  shelves  for  sale,  where  some  of  the 
property  was  found  and  recognized  by  plaintiff.  Mary 
Dautoff  is  the  wife  of  Israel,  and,  as  bearing  upon  her 
responsibility  for  the  retention  of  the  property,  S.  E. 
Catterlin,  who  was  present  when  the  trunk  was  opened 
and  the  goods  were  being  removed,  testified  as. follows  : 
'*I  remember  Mrs.  Dautoff  taking  the  stuff  out  of  the 
trunk,  and  when  she  had  taken  it  out  there  was  a  lot  of 
pictures,"  etc.  Andagain  :  * 'When  the  trunk  was  opened 
first,  I  told  Mrs.  Dautoff  that  it  was  very  valuable,  and 
I  thought  the  lady  would  redeem  it,  and  would  offer 
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them  the  price  they  gave  for  the  contents  of  the  trunk. 
I  told  her  the  lady  would  redeem  it,  and  that  I  would 
give  her  the  price  paid  for  it,  and  let  me  have  the  stuff, 
and  let  them  keep  the  trunk  ;  and  she  made  the  remark 
that  she  would  not  sell  it  for  anything.  She  wanted 
some — I  don't  remember  what  it  was  she  picked  up.  She 
said  she  would  not  sell  it  for  anything.  She  wanted  it 
for  her  little  girl.  She  would  make  her  little  girl  some 
dresses.  I  do  not  remember  what  it  was.  It  was 
something  to  that  effect.  She  would  have  this  for  her 
little  girl,  and  gave  the  daughter's  name,  but  I  cannot 
recall  it  now.  I  do  not  remember  what  it  was.  She  re- 
fused to  sell  the  stuff.*'  Mr.  W.  E.  Thomas  testified: 
"The  first  time  I  found  Mrs.  Dautoff  there  in  the  store, 
I  merely  inquired  for  Mr.  Dautoff.  He  was  not  in.  The 
next  time  I  went  down  there  he  was  not  in.  I  then 
asked  her  to  send  Mr.  Dautoff  to  my  office  in  reference 
to  this  matter.  *  *  *  i  made  a  demand  on  the  28th 
day  of  May,  1897,  of  Mr.  Dautoff  for  this  stuff,  and 
tendered  him  $8.20.  That  was  in  my  office.  I  then 
went  down  to  the  store,  and  demanded  of  Mrs.  DautoflF 
the  possession  of  the  stuff,  which  was  in  the  store  all 
this  time.  I  tendered  her  the  amount,  and  they  refused 
to  turn  over  the  stuff,  and  refused  to  take  the  money." 
There  is  here  some  testimony  from  which  the  jury  could 
draw  an  inference  that  Mrs.  DautoflF  was  also  in  posses- 
sion and  exercising  acts  of  ownership  over  the  property, 
and  from  which  they  might  find  that  she,  as  well  as  her 
husband,  was  retaining  and  withholding  possession 
thereof  from  the  plaintiff.  It  is  not  a  question  as  to 
what  the  court  would  or  should  have  done  if  left  to  find 
the  facts,  but  whether  there  was  any  competent  testi- 
mony submitted  to  the  jury  from  whicli  they  might 
reasonably  deduce  the  fact  that  Mrs.  Dautoff'  was  with- 
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holding  possession  from  the  plaintiff.  We  think  there 
was,  and  the  motion  for  nonsuit  was  properly  overruled . 
2.  After  plaintiff  had  given  her  testimony,  to  the  eflFect 
that  she  went  to  lodge  at  the  house  of  Mrs.  Hotchkiss, 
on  January  2,  1897,  and  left  on  February  5,  and  that  she 
was  then  in  possession  of  the  property  in  question  ;  that 
the  trunk  contained  nearly  everything  she  had,  and  that 
she  left  it  with  the  landlady  when  she  w^ent  away, — she 
called  a  witness  named  Schlussel,  a  real  estate,  loan,  and 
insurance  agent,  who,  among  other  things,  stated:  "I 
know  the  plaintiff.  I  know  what  property  she  possessed 
contained  in  a  certain  trunk  described  in  her  evidence. 
I  saw  those  articles  at  the  rooming  house  of  Mrs.  Hotch- 
kiss, on  the  corner  of  First  and  Morrison  streets.  Mrs. 
Oyler  desired  to  insure  her  wearing  apparel,  and  she 
wanted,  as  I  thought  at  that  time,  quite  excessive  insur- 
ance on  the  articles,  and  for  that  reason  I  desired  an  in- 
spection, and  upon  inspection  I  could  readily  see  she  wa.s 
entitled  to  cover  them  for  the  amount  she  wanted — $500. 
I  saw  pretty  much  all  the  contents  of  the  trunk.  The 
fore  part  of  this  year  or  the  latter  part  of  1896  I  saw  it. 
It  could  not  have  been  far  off  from  January  or  February. 
It  \yas  while  she  was  at  Mrs.  Hotchkiss'  house."  He 
was  then  told  to  state  what  he  saw,  to  which  direction 
an  objection  was  interposed,  and,  on  being  overruled,  an 
exception  saved .  The  witness  continued:  "Well,  I  might 
term  it,  I  saw  a  complete  trousseau ;  in  fact,  it  was  a 
marriage  trousseau.  I  saw  the  contents  of  her  trunk — 
a  very  elaborate  trousseau  at  that,  and  very  expensive. 
There  were  a  great  many  silk  undergarments,  and  the 
wearing  apparel  in  general  was  far  above  the  ordinary. 
*  *  *  They  were  well  w^orth  the  amount  she  desired 
to  cover  the  trunk,  for  the  trunk  was  a  large  trunk." 
The  defendants  complain  of  this  testimony,  upon  the 
ground  that  it  was  incompetent  to  show  plaintiff  had  the 
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property  so  long  prior  to  the  time  it  was  alleged  to  have 
been  taken  from  her.  The  purpose,  however,  was  to 
corroborate  the  plaintiff  in  her  statement  that  she  actu- 
ally possessed  the  goods  previous  to  the  alleged  taking. 
There  is  sufficient  in  the  witness'  testimony  to  indicate 
that  he  saw  the  same  trunk,  goods,  and  articles  which 
the  plaintiff  had  previously  described  in  her  testimony, 
and  for  the  purpose  of  corroboration  the  testimony  was 
pertinent,  and  therefore  properly  admitted. 

3.  When  the  plaintiff  went  upon  the  stand,  she  had  in 
her  hand  a  typewritten  memorandum,  touching  which  she 
testified  preliminarily  that  it  was  a  correct  list  of  the  arti- 
cles in  question  ;  that  she  made  it ;  that  she  did  not  do  the 
typewriting  work,  but  that  she  made  the  list  out  for  the 
typewriter ;  that  the  typewritten  list  had  been  compared 
by  her  with  the  original ;  that  it  was  a  correct  list  of  the 
articles  which  she  knew  to  be  contained  in  the  trunk  ;  that 
it  was  made  soon  after  she  found  the  defendants  had  the 
trunk  in  their  possession,  the  last  of  April ;  that  she  put 
down  the  items  as  she  recalled  them,  and  in  that  manner 
the  list  was  made  up.  Thereupon  the  witness  was  per- 
mitted, over  the  objection  of  defendants,  to  use  it  while 
testifying,  and  this  is  assigned  as  error.  By  the  statute 
(Hill's  Ann.  Laws,  §  836),  ''a  witnesss  is  allowed  to  re- 
fresh his  memory,  respecting  a  fact,  by  anything  written 
by  himself,  or  under  his  direction,  at  the  time  when  the 
fact  occurred  or  immediately  thereafter,  or  at  any  other 
time  when  the  fact  was  fresh  in  his  memory,  and  he  knew 
that  the  same  was  correctly  stated  in  the  writing."  The 
examination  shows  that  the  witness  was  clearly  within 
the  rule.  The  memorandum  was  made  while  her  recol- 
lection was  fresh  touching  the  articles  contained  in  the 
trunk.  Mr.  Bradner  says:  '* In  cases  requiring  many 
details  of  duty,  quality,  etc.,  it  is  proper  to  allow  a  wit- 
ness to  consult,  but  not  to  read  from,  memoranda  made 
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by  him  of  facts  within  his  own  knowledge,  to  which  he 
cannot  speak  in  sufficient  detail  without  such  aid,  although 
the  memoranda  were  made  in  preparation  for  trial.  That 
is  to  say,  a  witness  may  use  a  memoranda,  or  any  book 
or  paper,  to  refresh  his  memory,  if  he  can  afterwards 
swear  to  the  fact  from  recollection  ;  but  if  he  cannot  so 
swear,  otherwise  than  as  finding  it  in  the  book,  then  it 
must  be  produced  :"  Bradner,  Ev.  p.  308.  Under  this 
authority,  as  w^ell  as  under  the  statute,  there  was  no  error 
in  permitting  the  witness  to  use  the  list  while  testifying. 

4.  While  Mr.  M.J.  MacMahon  was  on  the  stand  as  a 
witness  for  defendants,  he  testified  that  Mrs.  Hotchkiss, 
with  some  other  person,  came  to  his  office,  and  said  they 
held  a  trunk  for  board  and  lodging,  and  wanted  to  know 
if  they  could  sell  it ;  whereupon  objection  was  made  to 
the  witness  relating  any  conversation  that  he  had  with 
Mrs.  Hotchkiss.  This  was  sustained,  and  error  is  pred- 
icated upon  the  ruling  of  the  court.  Thereafter  the  wit- 
ness was  permitted  to  relate  what  instructions  he  gave 
her  touching  the  course  to  be  pursued  in  disposing  of  the 
property.  Further  than  this  there  is  nothing  in  the  rec- 
ord showing  what  the  purport  of  the  conversation  with 
Mrs.  Hotchkiss  was,  and  hence  we  are  unable  to  deter- 
mine whether  any  injury  was  done  the  defendants  in  not 
permitting  the  evidence  to  go  to  the  jury.  No  error  is 
therefore  manifest,  and  the  assignment  cannot  be  said  to 
be  well  taken. 

o.  The  plaintiff,  on  direct  examination  in  rebuttal, 
was  asked  the  following  question  :  * 'There  has  been  tes- 
timony here  about  your  having  plenty  of  money  to  re- 
deem this  trunk.  I  will  ask  you  to  state  what  your  con- 
dition was  as  to  being  able  to  redeem  the  trunk," — to 
which  objection  was  made  upon  the  ground  that  it  was 
not  proper  rebutting  testimony.  The  court  ruled  ad- 
versely, and  the  witness  answered  :    *'I  was  not  able  to 
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redeem  the  trunk."  The  ruling  of  the  court  in  this  re- 
spect is  assigned  as  error.  The  purpose  of  this  testimony 
was  to  rebut  the  statement  of  Mrs.  Hotchkiss,  a  witness 
for  defendants,  drawn  out  by  their  counsel  on  examina- 
tion in  chief,  as  well  as  by  the  cross-examination,  to  the 
effect  that  she  knew  plaintiff  had  money,  that  she  had 
$500  in  diamonds  and  bracelets  on  her  person.  That 
plaintiff's  testimony  tended  to  rebut  that  of  Mrs.  Hotch- 
kiss there  can  be  no  question.  But  it  is  claimed  that 
Mrs.  Hotchkiss'  testimony  was  wholly  irrelevant  and  in- 
competent ;  hence  that  it  was  improper  to  permit  the 
plaintiff  to  rebut  it  in  that  way.  The  rule  is  that  the 
giving  of  irrelevant  evidence  by  one  party  does  not  en- 
title the  other  to  go  into  evidence  in  reply  to  it :  Donelly 
V.  Carran,  54  Cal.  282.  But  it  does  not  occur  to  us  that 
Mrs.  Hotchkiss'  testimony  was  entirely  irrelevant.  It 
certainly  tended  to  discredit  the  plaintiff's  statement  upon 
the  subject  of  values  ;  for,  if  she  had  plenty  of  money, 
it  is  a  fair  deduction  that  she  would  not  have  let  such 
valuable  property  go  to  sale  for  so  small  a  bill.  Tlie  ac- 
tion was  not  for  damages  that  the  financial  condition  of 
the  plaintiff  would  conduce  to  increase  or  diminish,  but 
for  the  title  and  right  of  possession  or  value  of  the  prop- 
erty in  dispute.  In  this  view,  the  rebutting  testimony 
was  properly  admitted. 

Another  question  was  mooted  toucliing  an  alleged 
want  of  tender  by  plaintifr  of  the  amount  paid  by  the 
defendant  Dautoff  for  the  property  when  demand  was 
made  therefor,  and  of  keeping  the  tender  good  by  bring- 
ing the  money  into  court.  But  the  question  whether  or 
not  the  sale  was  regularly  made,  under  the  statute,  was 
left  to  the  jury,  and  they  htxving  found,  as  shown  by 
the  general  verdict,  that  it  w^as  not,  the  tender  was  ren- 
dered immaterial.  These  considerations  affirm  the  judg- 
ment of  the  court  below,  and  it  is  so  ordered.      Affirmed. 
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Right  of  Aliens  to  Purchase  Tide  Lands.— Under  Act  1891,  Section  1  (Laws, 
1891,  p.  189),  authorizing  the  Board  of  School  Land  Commissioners  to  sell  tide 
lands  "to  citizens  of  the  State  of  Oregon,"  and  section  2,  requiring  a  purchaser 
to  file  with  his  application  an  affidavit  that  he  is  a  citizen  of  the  United  States 
and  of  the  State  of  Oregon,  an  unnaturalized  alien  who  has  declared  his  In- 
tention to  become  a  citizen  is  not  qualified  to  purchase  lands  under  such  act. 

From  Clatsop  :   Thos.  A.  McBridb,  Judge. 

Bill  by  Thomas  Spencer  against  J.  P.  Carlson.  From 
a  decree  for  plaintiff,  defendant  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  J.  H, 
&  A,  M,  Smith,  witli  an  oral  argument  by  Mr.  John  H. 
Smith, 

For  respondent  there  was  a  brief  over  the  name  of  Ful- 
ton Brothers,  with  an  oral  argument  by  Mr.  George  Clyde 
Fulton . 

Mr.  Justice  Bean  delivered  the  opinion. 

The  relief  souglit  in  this  suit  is  that  the  defendant  be 
decreed  to  hold  the  legal  title  to  a  tide  island  in  the  Col- 
umbia River  in  trust  for  the  plaintiff.  The  facts,  in  brief, 
are  that  the  plaintiff  applied  to  the  Board  of  School  Land 
Commissioners  for  the  purchase  of  the  land  in  controversy, 
but  by  mistake  of  the  county  surveyor  it  was  misdescribed. 
His  application  was  allowed,  the  land  sold,  and  a  deed  exe- 
cuted to  him  on  September  4,  1895,  describing  the  prop- 
erty as  in  his  application.  A  few  days  later  the  defendant, 
with  full  knowledge  of  the  facts  and  the  error  in  plain- 
tiff's deed,  applied  for  the  purchase  of  the  island,  describ- 
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ing  it  correctly,  and  the  board  sold  and  conveyed  it  to 
him.  Thereafter  the  plaintiff  brought  this  suit,  and,  it 
being  decided  in  his  favor,  the  defendant  appeals. 

At  the  time  of  plaintiff's  purchase,  he  was  a  resident  of 
the  state,  but  not  a  citizen  of  the  United  States,  although 
he  had  declared  his  intention  to  become  such ;  and  the 
only  question  to  be  determined  on  this  appeal  is  whether 
an  alien  who  has  declared  his  intention  to  become  a  citi- 
zen of  the  United  States  is  a  qualified  purchaser  of  tide 
lands  under  the  act  of  February  21, 1891  (Laws,  1891,  p. 
189).  By  section  1  of  this  act  the  Board  of  School  Land 
Commissioners  is  authorized  and  required  to  sell  the  tide 
and  swamp  lands  of  the  state,  including  tide  fiats  not  ad- 
jacent to  the  shores,  and  situated  within  the  tide  waters 
of  the  Columbia  River  and  Coos  Bay,  to  citizens  of  the 
State  of  Oregon,  in  quantities  not  exceeding  three  hun- 
dred and  twenty  acres  to  any  one  person,  and  at  a  price 
not  less  than  $1  per  acre.  Section  2  provides  that  any 
person  desiring  to  purchase  any  of  such  lands  shall  file 
an  application  therefor  with  the  board  of  commissioners, 
containing  a  precise  description  of  the  lands  applied  for, 
and  that  such  application  shall  be  accompanied  with  the 
affidavit  of  the  applicant '  'that  he  is  a  citizen  of  the  United 
States  and  of  the  State  of  Oregon,  that  he  has  not  made 
any  previous  purchase  of  similar  land  which,  together 
with  the  land  described  in  the  application,  would  exceed 
three  hundred  and  twenty  acres,"  etc.  The  remaining 
sections  have  no  bearing  upon  the  question  now  before 
us.  It  will  be  observed  that  by  the  first  section  the  board 
of  commissioners  is  authorized  and  empowered  to  sell  the 
lands  mentioned  in  the  act  to  citizens  of  the  State  of  Ore- 
gon, while  the  second  section  requires  the  application  for 
the  purchase  of  such  lands  to  be  accompanied  by  the  affi- 
davit of  the  applicant  tliat  he  is  a  citizen  of  the  United 
States  and  of  the  State  of  Oregon  ;    and  the  controversy 
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in  this  case  grows  out  of  these  two  provisions  of  the  act. 
On  behalf  of  the  plaintiff  it  is  claimed  that  one  may 
be  a  citizen  of  the  state  without  being  a  citizen  of  the 
United  States,  and  that  the  act  requires  the  board  of 
commissioners  to  sell  to  citizens  of  the  state,  whether 
they  are  citizens  of  the  United  States  or  not ;  w^hile  the 
defendant  contends  that  the  several  provisions  of  the  act, 
when  taken  together,  show  the  intention  of  the  legisla- 
ture to  limit  the  right  to  purchase  to  such  citizens  of  the 
state  as  are  also  citizens  of  the  United  States.  It  is  not 
entirely  clear  from  the  authorities  that  a  man  may  be  a 
citizen  of  the  state  without  being  also  a  citizen  of  the 
United  States.  In  an  early  case,  which  has  been  recently 
approved  in  City  of  Minneapolis  v.  Reum,  6  C.  C.  A.  31, 
56  Fed.  576,  Mr.  Justice  Miller,  sitting  at  the  circuit, 
said  :  "I  am  of  opinion  that  no  state  can  make  the  sub- 
ject of  a  foreign  prince  a  citizen  of  the  state  in  any  other 
mode  than  that  provided  by  the  naturalization  laws  of 
congress ;  that  when  the  constitution  (Article  I,  §  8) 
says  that  congress  shall  have  power  'to  establish  a 
uniform  rule  of  naturalization,  and  uniform  laws  on  the 
subject  of  bankruptcies  throughout  the  United  States,' 
it  designed  these  rules,  when  established,  to  be  the  only 
rules  by  which  a  citizen  or  subject  of  a  foreign  govern- 
ment could  become  a  citizen  or  subject  of  one  of  the 
states  of  this  Union,  and  thereby  owe  allegiance  to  such 
state  and  to  the  United  States,  and  cease  to  owe  it  to  his 
former  government:"  Lanz  v.  Randall^  4  Dill.  425 
(Fed.  Cas.  No.  8,080).  But  an  exactly  opposite  infer- 
ence may  be  drawn  from  the  expressions  of  the  Supreme 
Court  of  the  United  States,  and  especially  in  the  Dred 
Scott  Case,  60  U.  S.  (19  How.)  393,  15  L.  Ed.  691.  And 
the  courts  of  Wisconsin  and  Louisiana,  relying  mainly 
upon  such  expressions,  have  held  that  each  state  may, 
as  a  result  of  its  sovereignty,  confer  the  rights  of  citizen- 
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ship  upon  whomsoever  it  pleases,  so  far  as  to  make  him 
a  citizen  of  the  state,  but  not  of  the  United  States  :  In 
re  Wehlitz,  16  Wis.  *443 (84  Am.  Dec.  700) ;  State  v.  Cole, 
17  Wis.  *674  ;  State  v.  Fowler,  41  La.  Ann.  380  (6  South. 
602). 

But  we  do  not  deem  it  necessary  to  decide  this  ques- 
tion, for  it  is  an  elementary  rule  of  construction  that  all 
the  parts  of  a  statute  relating  to  the  same  subject-matter 
should  be  construed  together,  and  that  the  details  of  one 
part  may  contain  regulations  and  provisions  limiting  or 
restricting  general  expressions  or  words  in  another  part  of 
the  law  :  Sutherland,  St.  Const.  §  215  ;  Endlich,  Interp. 
Stat.  §  35  ;  Simonds  v.  Powers'  Estate,  28  Vt.  354  ;  State  er 
ret.  V.  Mitchell,  50  Kan.  289  (33  Pac.  104,  20  L.  R.  A.  306). 
As  Mr.  Sutherland  says,  '*The  context  may  thus  serve  to 
ingraft  an  exception  by  implication  to  dispose  of  an  appar- 
ent conflict,  to  restrict  general  words,  to  limit  them  to  the 
subject-matter  of  the  act,  or  to  expand  words  beyond 
their  natural  import  if  taken  alone  :"  Section  216.  Ap- 
plying these  elementary  rules  to  the  act  of  1891,  it  seems 
clear  that  the  term  ''citizens  of  the  State  of  Oregon," 
used  in  the  first  section  was  intended  to  include  only 
such  citizens  as  possessed  the  special  qualifications  re- 
quired by  section  2.  The  first  section  authorizes  and 
empowers  the  board  of  commissioners  to  sell  the  tide 
lands  to  a  certain  class  of  persons,  but  does  not  further 
specify  the  qualifications  of  the  purchaser.  The  second 
section,  however,  undertakes  to,  and  does,  provide  in 
detail  how  and  by  whom  the  purchases  shall  be  made, 
and  requires  that  the  purchaser  shall  make  an  affidavit 
that  he  is  a  citizen  of  the  United  States  and  of  this  state, 
and  has  not  made  previous  purchases  of  similar  lands 
which,  together  with  the  land  described  in  his  applica- 
tion, would  exceed  three  hundred  and  twenty  acres.  A 
citizen  of  the  state,  unless  he  is  also  a  citizen  of  the 
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United  States,  cannot  become  a  purchaser  under  the  act, 
because  it  is  impossible  for  him  to  make  the  affidavit  re- 
quired as  a  condition  precedent  to  his  right  to  purchase. 
No  one  but  a  citizen  of  the  United  States  can  comply 
with  the  requirements  of  the  statute  in  this  regard.  It 
is  a  cardinal  rule  for  the  construction  of  statutes  that 
force  and  effect  must  be  given,  if  possible,  to  every  word, 
clause,  and  sentence  of  the  act,  and  that  it  must  be  so 
construed  as  to  make  all  the  parts  harmonize  with  each . 
other,  and  render  them  consistent  with  its  general  scope 
and  object ;  and  this  can  be  done  in  the  case  at  bar  by 
holding  that  the  specific  provisions  of  section  2  limit  and 
qualify  the  general  terms  of  section  1.  We  are  of  the 
opinion,  therefore,  that  under  this  act  no  one  but  a  citizen 
of  the  state,  who  is  also  a  citizen  of  the  United  States,  is 
entitled  to  purchase  the  lands  referred  to  in  the  statute ; 
and  hence  the  plaintiff  was  not  a  qualified  purchaser, 
and  is  not  entitled  to  the  relief  demanded.  The  decree 
of  the  court  below  must  therefore  be  reversed,  and  the 
complaint  dismissed,  and  it  is  so  ordered.         Reversed. 


Decided  15  January,  1900. 
GARBADE  v,  liARCH  MOUNTAIN  INV.   CO. 

[50  Pac.711.] 

1.  Api'EAii— Adding  Bill  of  Exceptions  to  Transcript.— Where  an  appel- 

lant presented  his  bill  of  exceptions  to  the  trial  court,  but  It  was  not  signed 
and  settleil  until  after  the  time  limited  to  file  objections  thereto,  and  was  then 
filed  by  order  of  such  court  nunc  pro  tunc  as  of  the  date  limited  for  objections, 
the  appellant,  not  being  at  fault,  is  entitled  to  have  the  bill  certifled  to  the 
appellate  court,  though  the  transcript  had  previously  been  filed. 

2.  RuLEH  OF  Court— Motion  to  Supply  Missing  Papers.— A  motion  under 

Section  512  of  Hill's  Ann.  Laws*  and  Rule  30  of  the  Supreme  (^ourt  (35  Or.  587, 
(Jl  Pac.  — ),  for  an  order  directing  the  clerk  of  the  trial  court  to  supply  papers 
misNlng  from  the  transcript,  made  after  a  motion  to  afilrm  because  of  the  ab- 
sence of  the  very  papers  to  be  supplied,  is  not  a  paper  in  resistance  of  the  first 
motion  under  Rule  19,  and  need  not  be  served  five  days  before  the  hearing. 

♦Note.— .Section  542,  Hill's  Ann.  Laws,  is  as  follows:  "When  It  appears  by  afli- 
davlt  to  the  satlstaction  of  the  court  that  the  transcript  is  incomplete  in  any  par- 
ticular substantially  afl'ecting  the  merit^sof  the  Judgment  or  decree  appealed  ftt>m, 
tm  motion  of  the  rewpoudent  the  court  shall  make  a  rule  upon  the  clerk  of  the 
court  below,  requiring  him  to  certify  as  to  such  alleged  omission,  and,  If  true,  to 


Jan.  1900.]   Garbade  v.  Larch  Mountain  In  v.  Co.    369 
From  Multnomah  :   Arthur  L.  Frazer,  Judge. 

Action  by  T.  A.  Garbade  against  the  Larch  Mountain 
Investment  Company,  resulting  in  a  judgment  for  plain- 
tiff, from  which  defendant  appeals.  Respondent  now 
moves  to  aflBrm  on  the  record,  and  appellant  moves  for 
a  rule  on  the  clerk  of  the  trial  court  to  supply  defects  in 
the  transcript.  Subsequently  the  appeal  was  dismissed 
pursuant  to  stipulation. 

Motion  to  Affirm,  Overruled. 

Motion  for  Rule  on  Clerk,  Allowed. 

Messrs  Watson  &  Beekman  and  Joseph  &  Schlegel,  for 
appellant. 

Messrs.  Woodward  &  Palmer,  for  respondent. 

Per  Curiam.  This  is  a  motion  for  affirmance  of  the 
judgment  appealed  from  upon  the  ground  that  none  of 
the  matters  assigned  as  error  appear  in  the  transcript. 
When  it  was  brought  on  for  hearing,  appellant  suggested 
a  diminution  of  the  record,  and  moved  for  a  rule  on  the 
clerk  of  the  court  below,  requiring  him  to  transmit  to  this 
court  a  certified  copy  of  the  bill  of  exceptions.  The  re- 
spondent opposed  this  motion  upon  two  grounds :  (1) 
That  he  had  not  been  served  therewith  five  days  before  the 
hearing,  as  required  by  Rule  19  of  this  court ;  and  (2)  be- 
cause it  was  not  accompanied  by  a  showing  that  the  trans- 
script  was  incomplete.  On  the  day  of  hearing,  and  sub- 
sequently, by  leave  of  the  court,  affidavits  pro  and  con 
were  filed,  from  which  it  appears  that  respondent's  attor- 
neys were  served  with  a  copy  of  appellant's  proposed  bill 

transmit  to  the  appellate  court  a  certified  copy  of  the  pleading,  entry,  order  or 
other  paper  omitted  in  the  transcript;  or,  in  such  case,  the  respondent  may  move 
to  dismiss  the  appeal,  and  the  court  shall  allow  such  motion  unless,  on  the  cross- 
motion  of  the  appellant,  it  makes  a  rule  upon  the  clerk  concerning  such  omis- 
sion, as  provided  in  this  section,  upon  such  terms  as  may  be  Just."— Reporteb. 
88  0B.-2i. 
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of  exceptions  February  23, 1899  ;  that  they  applied  to  the 
court  below  for,  and  were  granted,  an  extension  of  time 
in  which  to  file  objections  thereto  until  March  13,  1899 ; 
that  within  the  time  they  submitted  objections  to  the 
judge  ;  and  that,  on  the  twenty-fourth  day  of  November, 
1899,  he  allowed  and  signed  the  bill  of  exceptions  as  and 
for  March  13, 1899,  and  directed  the  same  to  be  filed  nunc 
pro  tunc  as  of  the  latter  date.  The  transcript  was  filed  in 
this  court  November  1, 1899,  and  it  is  insisted  that  it  can- 
not now  be  supplemented  by  the  bill  of  exceptions ;  in 
other  words,  that  it  was  complete  when  filed,  and  that 
the  bill  of  exceptions  is  a  record  made  subsequently,  and 
for  that  reason  could  constitute  no  part  of  such  transcript. 

1.  The  orderly  way  is  to  have  the  bill  of  exceptions 
settled  and  filed  before  the  transcript  comes  here,  so  that 
it  may  be  certified  up  as  part  of  the  record  ;  but  the  fact 
that  it  was  not  so  settled  and  filed  is  not  always  vital  to 
the  appeal.  Mr.  Justice  Thayer,  in  Ah  Lcp  v.  Gong  Choyy 
13  Or.  205,  211  (9  Pac.  485),  says :  **A  party  who  has 
regularly  taken  exceptions  at  the  trial,  and  duly  tendered 
a  statement  thereof  to  the  judge  who  tried  the  case,  is  en- 
titled, as  a  matter  of  law,  to  have  it  settled  and  allowed." 
In  the  present  case  the  bill  was  tendered  and  objections 
made  thereto  by  the  opposing  party,  all  within  the  time 
extended  for  the  purpose  ;  but  for  some  reason  it  was  not 
signed  until  a  much  later  date,  and  then  it  was  signed 
and  settled  nunc  pro  tunc  as  of  the  date  when  the  objec- 
tions were  presented.  The  appellant  was  not  at  fault,  and 
was  entitled  to  have  the  bill  of  exceptions  settled,  and,  the 
judge  having  made  a  nunc  pro  tunc  order,  we  must  assume 
that  it  was  properly  made  by  his  record  ;  hence  we  shall 
require  the  clerk  of  the  court  below  to  certify  up  the  said 
bill  of  exceptions. 

2.  The  objection  that  respondent  had  not  been  served 
with  five  days'  notice  of  the  motion  is  not  well  taken,  as 


Jan.  1900.]       State  v.  Marion  County.  371 

it  is  not  a  paper  in  resistance  of  his  motion  to  affirm,  un- 
der Rule  19  (24  Or.  591),  but  an  independent  application 
under  the  statute  (Hill's  Ann.  Law,  §  542),  and  Rule  30 
of  this  court.  As  respondent's  motion  is  based  entirely 
upon  the  absence  of  the  appellant's  bill  of  exceptions  from 
the  record,  it  must  be  overruled,  and  it  is  so  ordered. 

Motion  for  Rule  Allowed. 

Motion  to  Affirm  Overruled. 


Ai^aed  9  January ;  decided  29  January,  liXX). 
STATE  V.  MARIO]^^^  COUNTY. 

[69  Pac.  814.  J 

Liability  of  Counties  to  the  State  for  Inteke.st  on  Unpaid  Taxrs.— 
Hill's  Ann.  Laws,  gg  2T90,  2S13,  requiring  the  treasurers  of  certain  counties  to 
pay  to  the  state  on  or  before  the  first  Monday  of  February  in  each  year,  the 
amount  of  state  taxes  charged  to  their  respective  counties  and  providing  that 
any  balance  remaining  unpaid  thirty  days  thereafter  shall  draw  interest,  con- 
templated, when  enacted,  that  the  county  should  have  a  reasonable  time  after 
completion  of  its  assessment  roll  and  delivery  to  the  sheriff  to  collect  the 
money  with  which  to  make  such  payment  to  the  state;  but,  the  assessment 
laws  having  since  been  so  amended  as  to  make  It  physically  Impossible  for  the 
tax  roll  to  be  prepared,  and  the  taxes  extended  thereon,  until  after  the  first 
day  of  February,  and  therefore  impossible  for  the  slieriff  to  collect  any  money 
prior  to  that  time  out  of  which  the  state  tax  can  be  paid,  the  requirements  of 
the  above  sections  have  thereby  been  rendered  nugatory,  and  the  stjite  cannot 
recover  interest  thereunder  on  the  balance  of  state  Uixes  remaining  untmid 
after  the  first  day  of  March  of  the  year  succeeding  the  apportionment. 

From  Marion:   George  H.  Burnett,  Judge. 

Action  by  the  State  of  Oregon  against  Marion  County  to 
recover  interest  upon  state  taxes  apportioned  to  defend- 
ant, and  remaining  unpaid  after  the  first  day  of  March 
of  succeeding  years  for  which  they  were  apportioned. 
From  a  judgment  for  defendant,  the  state  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Messrs.  D.  R.N.  Blackburn,  Attorney-General,  and  John 
Mc  Court. 
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For  respondent  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Samuel  L.  Hayden^  District  Attorney,  and  Geo. 
G.  Bingham. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  action  to  recover  interest  upon  state  taxes 
apportioned  to  the  defendant  county  for  the  years  1895, 
1896,  and  1897  for  the  time  they  remained  unpaid  after 
the  first  day  of  March  of  the  succeeding  years.  The  case 
was  tried  upon  a  stipulation  of  facts,  from  which  it  ap- 
pears that  the  county  assessment  roll  for  the  year  1895 
was  placed  in  the  hand^  of  the  sheriff  for  the  collection 
of  taxes  in  March,  1896,  which  was  the  earliest  date  pos- 
sible, and  that,  as  fast  as  the  taxes  were  collected,  they 
were  paid  by  the  sheriff  to  the  treasurer,  and  by  such 
officer  immediately  paid  over  to  the  plaintiff,  until  the 
whole  amount  of  the  state  tax  was  paid  ;  and  it  is  agreed 
that  the  facts  are  substantially  the  same  for  the  years 
1896  and  1897.  The  court  below  held  that  the  plaintiff 
could  not  recover  interest  on  the  deferred  payments,  be- 
cause it  was  impossible  for  the  defendant  to  collect  the 
money  with  which  to  pay  the  state  tax  within  the  time 
required  by  the  law  then  in  force.  Section  2813  of  the 
statute  (Hill's  Ann.  Laws),  at  the  time  this  cause  of  ac- 
tion accrued,  provided  that  on  or  before  the  first  Monday 
of  February  in  each  year  the  county  treasurers  of  certain 
counties  (including  Marion)  should  pay  to  the  state  the 
amount  of  the  state  taxes  charged  to  their  respective  coun- 
ties out  of  the  first  moneys  collected  and  paid  into  the 
county  treasury.  And  section  2790,  as  amended  in  1893 
(Laws,  1893,  p.  47),  provides  that,  if  any  county  shall  fail 
to  pay  its  entire  tax  within  thirty  days  from  the  date  pre- 
scribed in  section  2813,  the  unpaid  balance  shall  become 
delinquent,  and  the  county  shall  pay  interest  thereon  from 
such  date  until  paid.     At  the  time  of  the  enactment  of 
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section  2813  the  law  required  the  tax  levy  to  be  made  by 
the  county  court  at  its  September  term  in  each  year,  and 
the  county  clerk,  within  fifteen  days  thereafter,  to  deliver 
to  the  sheriff  a  transcript  of  the  assessment  roll,  with  a 
warrant  attached  commanding  him  to  collect  the  taxes 
charged  thereon :  Title  IV,  Chapter  LIU,  Comp.  Laws, 
1845-64.  The  sheriff  therefore  had  four  months  at  least 
in  which  to  collect  suflBcient  money  with  which  to  pay 
the  state  tax  before  it  became  delinquent.  Since  that 
time  the  revenue  law  has  been  so  modified  and  changed  by 
the  amendment  of  particular  sections — apparently  with- 
out regard  to  other  provisions  of  the  law — that  it  is  now 
impossible  for  the  assessment  roll  to  reach  the  hands  of 
the  sheriff  before  the  fifteenth  of  February,  and  therefore, 
in  the  very  nature  of  things,  he  is  unable  to  collect  any 
moneys  out  of  which  the  state  taxes  are  to  be  paid  prior 
to  the  time  they  became  due  under  section  2813.  Thus, 
in  1891,  the  legislature  created  a  State  Board  of  Equaliza- 
tion, and  required  it  to  assemble  at  the  state  capitol  on 
the  first  Tuesday  in  December,  and  remain  in  session  not 
more  than  thirty  days.  Within  five  days  after  its  ad- 
journment the  Secretary  of  State  was  required  by  the  act 
(since  repealed)  to  report  the  action  of  the  board  to  the 
several  county  clerks,  and  they  were  required  to  add  to 
or  deduct  from  each  tract  or  lot  of  real  property  and  each 
class  of  personal  property  the  required  per  centum  on  the 
valuation  thereof  as  it  stood  after  being  equalized  by  the 
county  court.  Under  this  law,  it  was  impossible  for  the 
county  clerk  to  complete  the  assessment  roll  until  late  in 
January,  if,  indeed,  by  that  time. 

But  in  1893,  after  the  passage  of  the  law  requiring 
the  counties  to  pay  interest  on  delinquent  state  taxes, 
and  at  the  same  session,  the  legislature  passed  an  act 
'*To  secure  a  more  convenient  mode  of  assessments  and 
of  collecting  and  paying  taxes,  and  to  amend  section 
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2794"  of  the  statute  (Laws  1893,  p.  116),  which  pro- 
vides that  all  taxes  levied  by  school  districts,  incorpora- 
ted towns  or  cities,  shall  be  upon  the  valuation  of  the 
property  as  shown  by  the  county  assessment  roll.  And 
it  is  made  the  duty  of  each  school  district,  incorporated 
town  or  city,  to  notify  the  clerk  of  the  county  court  of 
the  tax  levy  made  by  it  on  or  before  the  first  day  of  Feb- 
ruary in  each  year ;  and  after  all  such  notices  have  been 
received  it  is  made  the  duty  of  the  county  clerk  to  extend 
the  tax  so  levied  upon  the  tax  roll,  and  it  shall  be  col- 
lected by  the  same  officer,  in  the  same  manner,  and  at 
the  same  time  that  the  taxes  for  county  purposes  are  col- 
lected. By  section  2794,  as  so  amended,  it  is  made  the 
duty  of  the  county  clerk  of  each  county,  within  fifteen 
days  after  the  apportionment  of  the  taxes,  to  make  a 
certificate  of  the  several  amounts  apportioned  to  be  as- 
sessed upon  the  taxable  property  in  his  county  for  stat«, 
county,  general  and  special,  school,  military,  university, 
and  town,  city,  or  other  purposes,  and  deliver  the  same 
to  the  sheriff,  together  with  a  warrant  commanding  him 
to  collect  such  taxes  and  turn  over  the  money  on  or  be- 
fore the  first  Monday  of  April  next  ensuing  :  Laws  1893, 
p.  116.  It  is  manifest  from  these  several  provisions  of 
tlie  law  that  it  is  a  physical  impossibility  for  the  tax  roll 
to  be  prepared  and  the  taxes  extended  thereon  until  after 
the  first  day  of  February  of  each  year,  and,  therefore, 
it  is  impossible  for  the  sheriff  to  collect  any  money  prior 
to  that  time  out  of  which  the  state  tax  can  be  paid.  Sec- 
tion 2813,  as  originally  enacted,  contemplated  that  the 
county  should  have  a  reasonable  time  after  the  comple- 
tion of  the  assessment  roll  and  its  delivery  to  the  sheriff 
to  collect  the  money  with  which  to  pay  the  state  taxes ; 
and  while  it  is,  perhaps,  competent  for  the  legislature  to 
require  the  counties  to  pay  their  portion  of  the  state  tax 
on  or  before  a  certain  fixed  time,  without  regard  to  the 
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collection  thereof,  it  was  evidently  not  the  purpose  or 
intent  of  that  section  to  require  them  to  do  so.  At  the 
time  it  was  passed,  the  counties  had  ample  time  in  which 
to  make  the  collection,  and  it  provides  that  the  payment 
shall  be  made  out  of  the  first  moneys  collected.  The 
legislature,  by  subsequently  changing  and  amending  the 
law  so  that  it  was  impossible  for  the  counties  to  make 
the  collection  within  the  time  specified,  rendered  the  re- 
quirements of  section  2813,  before  the  amendment  of 
1899  (Laws  1899,  p.  85),  in  this  regard  nugatory,  and 
the  state  ought  not,  therefore,  to  be  permitted  to  insist 
that  the  counties  shall  pay  interest  because  of  a  default 
which  it  was  impossible  for  them  to  avoid  on  account  of 
the  action  of  the  state  itself.  It  follows,  therefore,  that 
the  judgment  of  the  court  below  should  be  affirmed,  and 
it  is  so  ordered.  Affirmed. 


Argued  7  December,  1899;  decided  29  January,  1900. 
MENDENHAIili  v.  EliWERT. 

[52Pac.22,59  Pac.  805.] 

1.  Sufficiency  of  Notice  of  Appeal.— A  decree  was  rendered  allowing  plain- 

tiff to  recover  distinct  amounts  from  certain  named  defendants,  and  setting 
aside  deeds  to  certain  property.  The  notice  ofappealin  describing  the  amount 
due  firom  one  of  the  defendants  erroneously  stated  the  day  from  which  inter- 
est on  the  amount  was  to  be  computed,  and  failed  to  allude  to  the  costs  recov- 
ered. It  also  failed  to  designate  one  of  the  parties  defendant,  but  recited  that 
the  decree  was  given  in  favor  of  the  plalntifT,  and  against  the  defendants,  and 
each  of  them.  In  describing  the  property  to  be  conveyed,  it  flailed  to  mention 
one  lot,  but  the  notice  accurately  stated  the  date  on  which  the  decree  was 
given.  Heldt  that  under  Hill's  Ann.  Laws,  g  537,  subd.  1,  providing  that  the 
notice  should  state  that  appellant  appeals  trom.  the  Judgment  or  decree,  or 
some  specified  part  thereof,  the  notice  was  sufBcient. 

2.  FiLiNO  New  Appeal  Bond.— The  rule  that  an  appellant  cannot,  under  Hill's 

Ann.  Laws,  ^  887,  subd.  4,  obtain  leave  to  file  a  new  undertaking  on  appeal 
without  making  it  appear  to  the  satisfiiction  of  the  court  that  the  failure  to 
file  a  sufllclent  undertaking  within  the  time  allowed  bylaw  was  occasioned 
by  his  unavoidable  or  excusable  mistake,  applies  only  to  some  patent  omls* 
slon  in  the  execution  of  the  instrument  and  not  to  a  difl^rence  of  opinion  as 
to  what  constitutes  a  performance  of  the  statutory  requirements:  Pencenae 
V.  Burton,  9  Or.  178,  and  DeLaahmutt  v.  Sellwood,  10  Or.  51,  distinguished. 

8.  Right  of  Debtor  to  Prefer  Creditors— Burden  of  Proof.— It  is  now 
settled  In  Oregon  that  a  debtor  may  prefer  a  creditor  and  in  so  doing  may 
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transfer  to  him  all  his  property;  and  the  knowledge  by  the  creditor  that  the 
debtor  Is  in  falling  clrcumHtances  and  that  he  has  other  creditors  who  will  be 
left  without  payment  of  their  claims  will  not  affect  such  creditor's  right  to 
accept  a  transfer  or  mortgage  of  all  or  any  part  of  the  debtor's  property,  In 
the  absence  of  an  Intent  by  such  creditor  to  hinder,  delay  or  deflraud  other 
creditors;  but,  If  the  debtor  transfers  property  to  a  relative  to  the  ezclosion  of 
his  creditors,  the  burden  of  proof  rests  upon  the  parties  to  the  conveyance  of 
showing  that  the  transfer  was  made  In  good  faith  and  for  a  valuable  consid- 
eration. 

4.  Fraudulent  Con veyance.— Defendant  transferred  to  her  son,  a  co-defendant. 
In  settlement  of  alleged  advances,  property  and  securities  aggregating  $125,000, 
which  defendant's  evidence  tended  to  show  were  the  property  of  her  son, 
which  she  had  loaned  and  managed  for  him,  having  lost  her  own  fortune  of 
960,000  In  speculation.  Said  son  testified  that  he  made  this  sum  In  speculation 
f^om  about  SI  1,000,  and  that  all  correspondence  relating  to  the  transaction 
with  his  mother  had  been  destroyed.  Defendants  foiled  to  support  their  tes- 
timony with  any  written  evidence  of  these  transactions,  and  there  was  evU 
dence  that  defendants  had  made  statements  that  the  property  belonged  to  the 
mother.  Held,  that  the  evidence  was  insufficient  to  sustain  the  burden  of 
proving  the  bona  fldea  of  the  several  transactions  as  against  creditors  of  the 
mother  In  a  suit  to  set  aside  the  transfer  as  fhiudulent. 

6.  BUBDEN  OF  Proof— Suppressed  Evidence.— The  duty  of  producing  material 
evidence  rests  on  the  party  who  has  control  of  It,  and  he  can  either  produce  it 
or  submit  to  the  Inferences  that  may  be  drawn  from  Its  nonproduction:  Shmii 
V.  Day,  27  Or.  110,  applied.  , 

From  Multnomah:   Loyal  B.  Stearns,  Judge. 

Suit  by  Edw.  Mendenhall  against  Mrs.  J.  B.  Elwert 
and  her  son,  and  daughter,  to  set  aside  certain  convey- 
ances from  Mrs.  Elwert  to  her  son,  and  for  general  equi- 
table relief.  There  was  a  decree  as  prayed  for,  from 
which  the  defendants  appealed.  Plaintiff's  motion  to 
dismiss  the  appeal  was  overruled,  and  the  decree  of  the 
lower  court  upheld.  Affirmed. 

Decided  7  February,  1808. 

On  Motion  to  Dismiss  Appeal. 

[52  Pac.  22,] 

Mr,  Martin  L,  Pipes,  for  the  motion. 
Mr.  Dell  Stuart,  contra. 

Per  Curiam.  1.  This  is  a  motion  to  dismiss  an 
appeal.  The  facts  pertinent  to  the  inquiry  are  that  on 
June  19,  1897,  the  trial  court  decreed  that  plaintiflF  re- 
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co\ner  from  the  defendants  J.  B.  and  Carrie  M.  Elwert 
the  sum  of  $485.50,  with  interest  from  September,  1896, 
and  $15.50,  as  costs  and  disbursements,  being  the  amount 
of  a  judgment  obtained  by  him  against  them  in  the  Cir- 
cuit Court  of  Multnomah  County  ;  that  he  recover  from 
Carrie  M.  Elwert  the  sum  of  $242.10,  with  interest  from 
April  19,  1896,  and  $17.10  as  costs  and  disbursements, 
being  the  amount  due  on  a  judgment  obtained  by  him 
against  her  in  a  justice's  court  of  said  county,  a  tran- 
script of  which  had  been  duly  filed  in  the  proper  office 
within  the  time  prescribed  by  law,  so  as  to  make  it  a 
judgment  of  said  circuit  court ;  that  he  recover  from  the 
defendants  J.  B.,  Carrie  M.,  and  C.  P.  Elwert  his  costs 
and  disbursements  in  this  suit,  taxed  at  $147.80  ;  that  a 
deed  executed  by  J.  B.  to  C.  P.  Elwert,  March  12,  1894, 
conveying  lot  4  and  the  south  five  feet  of  lot  3  in  block 
218  in  the  City  of  Portland,  and  a  deed  executed  by  Car- 
rie M.  to  C.  P.  Elwert,  conveying  lot  5  in  block  2  in  the 
City  of  East  Portland,  and  lots  2  and  3  in  block  72  in 
Canithers'  Addition  to  the  City  of  Portland,  be  canceled; 
and  that  an  assignment  of  certain  notes  and  mortgages 
severally  made  by  J.  B.  and  Carrie  M.  to  C.  P.  Elwert, 
and  a  chattel  mortgage  executed  by  Carrie  M.  to  the  same 
person,  be  set  aside.  The  notice  of  appeal,  omitting  the 
title,  address,  and  signatures,  is  as  follows :  '*You  will 
please  take  notice  that  the  defendants,  and  each  of  them, 
in  the  above  entitled  suit,  hereby  appeal  to  the  supreme 
court  of  this  state  from  the  judgment,  order,  and  decree 
against  J.  B.  Elwert  and  Carrie  M.  Elwert  for  $470  and 
$15.50,  and  against  Carrie  M.  Elwert  for  the  further  sum 
of  $242.10,  the  first  with  interest  from  September  8, 1896, 
and  the  second  with  interest  from  April  9,  1896,  and  for 
costs  taxed  at  $170.20  in  this  suit ;  said  decree  also  set- 
ting aside  a  deed  made  by  J.  B.  Elwert  to  C.  P.  Elwert, 
dated  March  12, 1894,  conveying  lot  4  and  south  five  feet 
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of  lot  3  in  block  218,  City  of  Portland  ;  also  setting  aside 
deed  from  Carrie  M.  Elwert  to  C.  P.  Elwert,  dated  March 
7,  1896,  conveying  lots  2  and  3  in  block  72  in  Caruthers' 
Addition  to  Portland  ;  and  also  setting  aside  the  transfers 
and  assignments  of  notes  and  mortgages  to  said  C.  P. 
Elwert,  mentioned  in  said  decree  and  the  complaint  of 
plaintiff,  and  decreeing  some  and  all  of  said  conveyances 
and  transfers  in  fraud  of  creditors  of  J.  B.  Elwert  and 
Carrie  M.  Elwert — said  decree  therein  made  and  entered 
in  the  said  circuit  court,  on  the  19th  day  of  June,  1897,  in 
favor  of  the  plaintiff  in  said  suit,  and  against  said  defend- 
ants and  each  of  them,  and  from  the  whole  thereof." 

It  is  contended  by  plaintiff's  counsel  that  this  notice 
does  not  describe  the  decree  of  which  the  defendants  com- 
plain with  the  degree  of  certainty  necessary  for  identifica- 
tion, and  hence  does  not  confer  upon  this  court  jurisdic- 
tion of  the  cause.  It  will  be  observed  that,  in  referring 
to  the  amount  recovered  by  plaintiff  from  J.  B.  and  Carrie 
M.  Elwert,  it  is  stated  therein  to  be  $470  and  $15.50,  the 
sum  of  which  is  $485.50,  the  amount  so  awarded  ;  but 
there  is  an  error  in  the  date  from  which  the  interest  is  to 
be  computed,  and  a  failure  to  allude  to  the  costs  and  dis- 
bursements recovered  in  the  action.  The  notice  correctly 
describes  the  amount  so  recovered  from  Carrie  M.  Elwert, 
but  states  that  it  bears  interest  from  April  9,  1896, — an 
error  in  the  date  from  which  the  interest  is  to  be  com- 
puted ;  and  it  also  fails  to  mention  the  costs  and  dis- 
bursements. The  abstract  of  the  record  shows  that  plain- 
tiff recovered  from  the  defendants  J.  B.,  Carrie  M.,  and 
C.  P.  Elwert  the  costs  and  disbursements  of  this  suit, 
taxed  at  $147.80,  while  the  notice  of  appeal  seems  to  de- 
scribe a  judgment  against  J.  B.  and  Carrie  M.  Elw^ert 
only,  for  the  costs,  taxed  at  $170.20, — a  failure  to  desig- 
nate one  of  the  parties  defendant,  and  a  misstatement  of 
the  amount  aw^arded;   but  it  appears  from  what  is  de- 
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nominated  an  ''Additional  Transcript,"  recently  filed, 
that  objection  was  made  to  certain  items  of  cost,  where- 
upon plaintiff  filed  a  supplemental  cost  bill,  and  the  clerk 
passing  upon  the  same  retaxed  the  items  thereof,  and 
found  the  amount  to  be  $170.20.  It  is  true,  the  notice 
of  appeal  recites  that  the  decree  was  given  in  favor  of  the 
plaintiff,  and  against  said  defendants,  and  each  of  them, 
which  would  seem  to  correct  any  error  in  failing  to  name 
C.  P.  Elwert  as  a  party  against  whom  the  costs  and  dis- 
bursements were  taxed.  While  the  appellants  failed  to 
mention  lot  5  in  block  2  in  the  City  of  East  Portland, 
they  have  correctly  described  in  the  notice  of  appeal  all 
the  other  real  property  affected  by  the  decree,  and  have 
also  accurately  stated  the  day  upon  which  such  decree 
was  given.  The  question  presented  for  consideration  is 
whether,  under  these  circumstances,  the  notice  of  appeal 
is  efi'ectual  to  confer  jurisdiction.  The  statute  provides 
that  the  notice  shall  state  that  the  appellant  appeals  from 
the  judgment  or  decree  of  the  circuit  court,  or  some  speci- 
fied part  thereof  (Hill's  Ann.  Laws,  §  537,  subd.  1),  in 
construing  which  it  has  been  repeatedly  held  that  such 
notice  must  describe  with  reasonable  certainty  the  decree 
complained  of,  the  court  in  and  the  time  at  which  such 
decree  was  given,  the  names  of  the  parties  to  the  suit, 
and  the  fact  that  one  or  more  of  them  intend  to  appeal 
to  the  supreme  court :  Lewis  v.  Lewis,  4  Or.  209  ;  Chris- 
tian V.  Evans,  5  Or.  253  ;  Weiss  v.  Commissioners  of  Jack- 
son  County,  8  Or.  529  ;  Neppach  v.  Jordan,  13  Or.  246  (10 
Pac.  341);  Ream  v.  Ho2vard,  19  Or.  491  (24  Pac.  913). 
In  Crawford  v.  Wist,  26  Or.  590  (39  Pac.  218),  the  court, 
in  speaking  of  the  sufficiency  of  a  notice  of  appeal,  says  : 
*'The  tendency  of  the  court,  as  indicated  by  recent  de- 
cisions, is  to  construe  notices  of  appeal  liberally,  and 
hold  them  sufficient  if,  by  fair  construction  or  reasonable 
intendment,  the  court  can  say  that  the  appeal  is  taken 
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from  the  judgment  in  a  particular  case."  Tested  by  this 
rule,  we  think  the  notice  of  appeal,  though  defective  in 
many  particulars,  describes  the  decree  complained  of  with 
reasonable  certainty,  and  also  conforms  to  the  other  re- 
quirements prescribed  by  the  decisions  of  this  court  upon 
the  subject. 

2.  Several  objections  urged  to  the  undertaking  on 
appeal  seem  to  be  well  taken,  in  view  of  which  we  deem 
it  expedient  to  require  defendants  to  file  a  new  one.  It 
is  true,  they  have  not  asked  leave  to  do  so,  nor  presented 
any  affidavits  tending  to  show  that  the  failure  to  file  a 
proper  undertaking  was  occasioned  through  any  mistake 
on  their  part.  It  has  been  held  that  an  appellant  cannot, 
under  Hill's  Ann.  Laws,  §  537,  subd.  4,  obtain  leave  to 
file  a  new  undertaking  on  appeal  without  making  it  ap- 
pear to  the  satisfaction  of  the  court  that  the  omission 
to  file  a  sufficient  undertaking  within  the  time  allowed 
by  law  was  occasioned  through  mistake  {Pencense  v.  Bur- 
ton, 9  Or.  178  ;  De  Lashmutt  v.  Sellwood,  10  Or.  51);  but 
this  rule  applies  only  to  some  patent  omission  in  the  exe- 
cution of  the  instrument,  such  as  a  failure  to  indorse 
thereon  the  affidavits  of  the  sureties,  or  to  file  the  instru- 
ment, etc.,  and  can  have  no  application  to  a  diflference 
of  opinion  as  to  what  constitutes  a  performance  of  the 
statutory  requirements.  The  motion  will,  however,  be 
allowed,  unless  the  defendants,  within  twenty  days,  file 
a  new  undertaking.  Motion  Overruled. 

Decided  29  January,  1900. 

On  the  Merits. 

[60  Pac.  805.1 

For  appellants  there  were  briefs  over  the  names  of  Dell 
Stuart,  and  Cox,  Cotton,  Teal  &  Minor,  with  an  oral  argu- 
ment by  Mr.  Lewis  B,  Cox. 
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For  respondent  there  were  briefs  over  the  names  of 
Starr,  Thomas  &  Chamberlain,  Edward  Mendenhall  in  pro 
per.,  and  Pipes  &  Tifft,  with  an  oral  argument  by  Messrs. 
Mendenhall,  Geo.  E.  Chamberlain,  and  Martin  L.  Pipes. 

Mr.  Justice  Moorb  delivered  the  opinion. 

This  is  a  suit  to  set  aside  certain  deeds  of  real  estate 
and  a  chattel  mortgage,  to  cancel  the  assignment  of  sev- 
eral promissory  notes  and  mortgages,  and  to  subject  the 
property  and  securities  aiffected  thereby  to  the  satisfaction 
of  plaintiff's  judgments.  The  facts  are  that  plaintiff,  on 
April  6, 1896,  obtained  a  judgment  against  the  defendant 
Carrie  M.  Elwert  in  the  Justice's  Court  for  East  Portland 
District  for  the  sum  of  $225  and  $17.10  costs,  and  within 
the  time  prescribed  by  law  caused  the  same  to  be  docketed 
in  the  judgment  docket  of  the  Circuit  Court  for  Multno- 
mah County,  and  on  September  6,  1896,  he  obtained  a 
judgment  against  the  defendants  Mrs.  J.  B.  Elwert  and 
her  daughter,  the  said  Carrie  M.  Elwert,  in  said  circuit 
court,  for  the  sum  of  $470  and  $15.50  costs.  Executions 
were  issued  on  said  judgments,  and  delivered  to  the  sheriff 
of  said  county,  who,  being  unable  to  find  any  property  of 
either  of  said  defendants  upon  which  he  could  levy,  re- 
turned them  wholly  unsatisfied.  It  appears  from  the 
transcript  that  Mrs.  Elwert,  until  March  12,  1894,  was 
the  owner  in  fee  of  lot  4  and  the  south  five  feet  of  lot  3,  in 
block  218,  in  the  City  of  Portland,  upon  which  she  erected 
a  new  building  in  1893,  and  also  repaired  an  old  one  ;  that 
she  loaned  money,  taking  promissory  notes  payable  to  her 
order,  secured  by  real  estate  mortgages,  executed  by  the 
persons,  on  the  dates,  and  for  the  sums  following,  to  wit : 
William  Morton,  November  10, 1890,  $7,500  ;  A.  K.  Vel- 
ton,  February  9, 1891,  $3,500 ;  Mary  E.  Knott,  June  24, 
1891,  $3,000;  R.  S.  Perkins,  July  11,  1892,  $27,500; 
P.  A.  Marquam,  August  6,  1892,  $15,000 ;  and  J.  W.  Hod- 
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son,  August  10, 1893,  $4,000  ;  and  also  purchased  and  took 
an  assignment  of  a  note  and  mortgage  executed  by  Frank 
Bode  to  Rachael  L.  Hawthorne  for  the  sum  of  $966.66 ; 
that  she  caused  some  of  these  mortgages  to  be  foreclosed, 
the  premises  therein  described  being  purchased  by  Carrie 
M.  Elwert,  who,  upon  securing  the  sheriff's  deeds  there- 
for, executed  conveyances  thereof  to  her  brother,  the  de- 
fendant Charles  P.  Elwert,  to  whom  Mrs.  Elwert  assigned 
the  remaining  notes  and  mortgages.  She  also,  on  March 
12,  1894,  for  the  expressed  consideration  of  $36,000,  exe- 
cuted to  Charles  P.  Elwert  a  deed  to  lot  4  and  the  south 
five  feet  of  lot  3,  in  said  block  218.  George  Weidler,  on 
December  31,  1890,  executed  a  mortgage  securing  notes 
payable  to  Charles  P.  and  Carrie  M.  Elwert  for  the  sums 
of  $8,000  and  $13,000,  respectively,  and  Carrie  M.  Elwert 
assigned  to  her  brother  the  latter  note,  and  all  her  interest 
in  said  mortgage.  She  also  executed  to  him  a  mortgage 
of  her  household  goods  and  furniture,  purporting  to  se- 
cure the  payment  of  a  promissory  note  for  $1,000,  and 
Mrs.  Elwert,  on  September  3, 1894,  gave  him  her  note  for 
$4,567.77.  The  value  of  the  property  thus  conveyed  to 
C.  P.  Elwert,  as  evidenced  by  the  consideration  recited  in 
the  several  deeds,  notes,  and  mortgages  executed  or  as- 
signed to  him,  is  $124,034.43. 

Plaintiff,  referring  to  the  amount  involved  in  his  re- 
spective judgments,  alleges  "that  at  the  time  of  making 
said  deeds,  assignments,  and  transfers,  and  for  a  long 
time  prior  thereto,  said  J.  B.  Elwert  and  Carrie  M.  El- 
wert were  indebted  to  this  plaintiff*  in  a  large  proportion 
of  the  sum  before  mentioned  ;  all  of  which  the  defendant 
C.  P.  Elwert  knew  at  the  time."  It  is  also  alleged,  in 
substance,  in  the  complaint,  that  said  conveyances  and 
chattel  mortgage  were  executed,  and  the  notes  and  mort- 
gages assigned,  without  any  consideration  therefor,  and 
with  the  intent  to  hinder,  delay,  and  defraud  the  creditors 
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of  Mrs.  J .  B.  Elwert  and  her  said  daughter.  The  separate 
answer  of  Mrs.  Elwert,  after  denying  the  material  allega- 
tions of  the  complaint,  avers  that  her  said  son  loaned  her 
about  $45,000,  for  which  she  executed  to  him  her  promis- 
sory notes,  and  that  of  such  sum  she  expended  about 
$36,000  in  making  the  improvements  on  lot  4  and  th^ 
south  five  feet  of  lot  3  in  said  block  218,  and  in  furnish- 
ing the  buildings  erected  thereon  ;  that  the  money  loaned 
by  her  also  belonged  to  her  said  son,  who,  at  the  time  such 
loans  were  made,  was  a  practicing  physician  in  the  City 
of  New  York  ;  that  said  notes  and  mortgages,  for  the  sake 
of  convenience  only,  were  taken  in  her  name  and  that  of 
her  daughter ;  and  that  her  said  daughter,  for  the  same 
reason,  acted  as  her  son's  trustee  in  taking  in  her  name 
the  legal  title  to  real  property  sold  under  said  decrees  of 
foreclosure.  She  also  alleges  that,  being  unable  to  pay 
her  son  the  money  so  borrowed,  she  executed  to  him  a 
deed  of  her  property  in  part  payment  of  the  debt.  The 
separate  answer  of  Charles  P.  Elwert  denies  the  material 
allegations  of  the  complaint,  and  avers,  in  substance,  that, 
being  possessed  of  a  large  sura  of  money  for  which  he  was 
seeking  investment,  he  sent  it  to  the  First  National  Bank 
of  Portland,  to  be  loaned,  for  tlie  reason  that  a  greater 
rate  of  interest  could  be  obtained  in  the  State  of  Oregon 
than  in  the  City  of  New  York  ;  that  this  money  was  loaned 
in  Multnomah  County,  and  notes  and  mortgages  therefor 
were  taken  in  the  name  of  his  sister  or  his  mother,  for 
the  purpose  of  convenience,  they  having  no  right  or  in- 
terest therein,  and  holding  the  legal  title  thereto  in  trust 
for  him .  The  allegations  of  new  matter  in  these  answers 
having  been  denied  in  the  replies,  a  trial  was  had,  re- 
sulting in  a  decree  as  prayed  for  in  the  complaint,  and 
defendants  appeal. 

3.     The  question  presented  by  this  appeal  is  whether 
the  defendants,  Mrs.  Elwert  and  her  daughter,  were  in- 
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debted  to  Charles  P.  Elwert  to  the  extent  claimed  at  the 
time  the  deeds  and  the  chattel  mortgage  were  executed 
and  the  notes  and  mortgages  assigned  to  him.  If  truly 
answered  in  the  affirmative,  it  follows  that  the  decree 
must  be  reversed,  for  the  rule  is  well  settled  in  this  state 
that  a  debtor  may  prefer  a  creditor,  to  whom  he  may 
transfer  all  his  property  in  payment  of  his  debt :  Sabin 
V.  Columbia  Fuel  Co.  25  Or.  15  (42  Am.  St.  Rep.  756,  34 
Pac.  692) .  The  creditor's  knowledge  that  the  debtor  is 
in  failing  circumstances,  that  he  has  other  creditors,  or 
that  the  satisfaction  of  his  own  debt  exhausts  all  of  the 
debtor's  property,  will  not  defeat  his  right  to  accept  a 
transfer  or  mortgage  thereof  if  there  be  no  intent  upon 
the  part  of  the  preferred  creditor  to  hinder,  delay,  or  de- 
fraud the  other  creditors  of  the  debtor :  Currie  v.  Bow- 
man, 25  Or.  364  (44  Am.  &  Eng.  Corp.  Cas.  662,  35  Pac. 
848).  It  is  only  when  the  grantor  or  mortgagor  reserves 
to  himself  some  benefit  which  he  expects  to  derive  from 
the  execution  of  a  deed  or  mortgage  of  his  property,  that 
a  court  of  equity  will  intervene  at  the  suit  of  a  creditor, 
and  set  aside  such  transfers  as  a  fraud  upon  the  latter's 
right :  Jolly  v.  Kyle,  27  Or.  95  (39  Pac.  999) .  The  trans- 
fer by  a  debtor  of  all  his  property  is  not  an  ordinary 
transaction,  and  whenever  it  occurs  courts  of  equity  re- 
gard it  as  a  badge  of  fraud :  Bump,  Fraud.  Con  v.  34; 
Wait,  Fraud.  Conv.  (3  ed.)  §  231.  So,  too,  when  a  debtor 
conveys  his  property  to  a  relative,  and  his  creditors  sus- 
tain any  loss  in  consequence  thereof,  such  relation  im- 
poses upon  the  parties  to  the  conveyance  the  burden  of 
showing  that  the  transfer  was  made  in  good  faith  and 
for  a  valuable  consideration :  Bump,  Fraud.  Conv.  54; 
Jolly  V.  Kyle,  27  Or.  95  (39  Pac.  999)  ;  Flyiin  v.  Baisley, 
35  Or.  268  (45  L.  R.  A.  645,  57  Pac.  908) ;  Aultman  v. 
Obervieyer,  6  Neb.  260;  Carson  v.  Steve7is,  40  Neb.  112 
(42  Am.  St.  Rep.  661,  58  N.  W.  845)  ;    Seitz  v.  Mitchell, 
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94  U.  S.  580,  24  L.  Ed.  179.  Thus,  where  a  debtor  con- 
veys the  whole  of  his  estate  to  a  brother,  ostensibly  in 
satisfaction  of  his  debt  to  the  latter,  in  a  suit  by  creditors 
to  set  aside  the  deed  for  fraud  it  is  incumbent  upon  the 
grantee  to  establish  by  satisfactory  proof  that  there  was 
a  valuable  and  adequate  consideration  for  the  premises ; 
and,  unless  he  can  give  a  clear  and  precise  account  of  the 
items  constituting  the  alleged  debt,  a  fraudulent  intent 
will  be  inferred  :  Marks  v.  Crow,  14  Or.  382  (13  Pac.  55). 
In  the  light  of  these  rules  the  testimony  taken  at  the  trial 
will  be  examined. 

4.  It  is  undisputed  that  in  1883  Mrs.  Elwert  sold  a  lot 
in  the  City  of  Portland  to  Henry  Failing,  receiving  there- 
for the  sum  of  $50,000  ;  that,  after  securing  this  money, 
she  moved  to  California,  where  she  remained  until  about 
1891,  when  she  returned  to  Portland,  and  began  improv- 
ing her  property ;  that  between  January  2,  1889,  and 
June  30,  1892,  she  deposited  in  her  own  name  with  the 
First  National  Bank  of  Portland  the  sum  of  $60,847.75 ; 
that  she  withdrew  this  money  from  said  bank,  and  be- 
tween May  25,  1892,  and  July  11,  1893,  deposited  in  her 
own  name  with  the  Portland  Savings  Bank  the  sum  of 
$74,247.54.  It  also  appears  that  between  May  25,  1892, 
and  July  19, 1893,  there  was  deposited  with  the  latter  bank 
to  the  credit  of  Charles  P.  Elwert  the  sum  of  $7,750.56, 
and  to  the  credit  of  Carrie  M .  Elwert  the  sum  of  $6,428.40. 
Charles  P.  Elwert,  as  a  witness  in  his  own  behalf,  testi- 
fied that  he  did  not  know  that  any  money  had  been  de- 
posited with  the  Portland  banks  in  his  name,  but  that  the 
money  so  deposited  in  the  name  of  his  mother  and  sister 
belonged  to  him,  and  that  his  mother  borrowed  from  him 
about  $125,000.  In  explaining  the  manner  in  which  he 
acquired  this  money,  he  says,  in  substance,  that,  after  go- 
ing to  California  with  his  mother,  he  secured  a  medal  by 

86  Ob.— 25. 
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reason  of  having  attained  the  highest  honors  of  his  class 
in  college  at  Benicia,  in  that  state,  and  because  of  his  suc- 
cess in  this  respect,  his  uncle,  Dr.  Frederick  Ziler,  made 
him  a  present  of  $2,000,  which  money  his  cousin  profit- 
ably invested  for  him,  but  he  does  not  recollect  what  sum 
was  realized  therefrom  ;  that,  his  uncle  having  died,  he 
received  as  a  first  payment  from  his  estate,  "either  some 
$10,000  or  $11,000  or  $12,000,"  which  he  invested  in  elec- 
tric light  stock  at  $11,  selling  it  at  $27  or  $28,  whereby  he 
made  a  profit  of  some  $30,000 ;  that  he  bought  sixty  or 
seventy  lots  in  Cornell  Beach,  for  which  he  paid  between 
$40  and  $50  per  lot,  and,  after  holding  them  three  or  four 
years,  sold  them  for  $500,  $600,  and  $700  each,  and  for 
one  corner  lot  he  received  more  than  $1,000,  making  a 
return  of  something  like  $36,000  or  $38,000 ;  that  in  one 
week  he  made  a  profit  of  $7,000  from  the  purchase  and 
sale  of  locomotive  stock ;  that  he  was  engaged  in  min- 
ing, bought  and  sold  real  property,  and  operated  a  drug 
store,  and  by  these  means  secured  the  sum  of  $125,000, 
— ^the  greater  portion  of  which  was  in  gold,  the  remainder 
in  greenbacks, — which  he  placed  in  the  California  Safe 
Deposit,  and  in  1890,  when  he  went  to  New  York,  he  de- 
livered the  key  of  this  safe  deposit  to  his  sister,  instruct- 
ing her  to  loan  and  manage  this  money  according  to  her 
best  judgment.  Speaking  of  the  money  loaned  to  his 
mother, — about  $90,000  or  $95,000, — for  which  she  gave 
him  her  individual  notes,  he  states  that  he  destroyed  her 
letters  showing  such  loans. 

Carrie  M.  Elwert  testifies  that  her  brother  delivered  to 
her  $125,000  which  was  in  the  safe  deposit,  and  gave  her 
a  key  thereto,  which  she  retained  about  two  years,  but 
she  cannot  remember  when  he  gave  it  to  her,  nor  can 
she  give  the  number  of  the  vault  in  which  the  money  was 
deposited  ;  that  she  loaned  her  mother  about  $125,000, 
but  destroyed  the  account  thereof,  and  also  all  letters  re- 
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ceived  from  her  brother;  that  she  received  from  her  uncle 
about  $10,000,  of  which  she  loaned  $7,000  or  $8,000  to  one 
Montigne,  a  stove  dealer  at  Oakland,  California,  whose 
given  name  she  cannot  remember, — but  he  failed  and  she 
lost  this  amount ;  that  she  lost  the  remainder  of  her 
money  speculating  in  stocks,  and  that  the  chattel  mort- 
gage executed  to  her  brother  was  given  to  secure  a  valid 
loan  made  by  him ;  that  the  loan  of  $21,000  made  to 
Weidler  was  also  his  money,  but  by  some  mistake  the 
note  evidencing  $13,000  was  made  payable  to  her.  Mrs. 
Elwert  testifies  that  with  the  money  received  from  Failing 
she  purchased  six  hundred  shares  of  electric  light  stock 
at  $32,  and,  after  paying  an  assessment  thereon  of  $2, 
sold  the  stock  at  $7,  losing  about  $20,000  ;  that  she  dealt 
in  mining  stock  for  some  time  until  she  lost  every  dollar 
she  possessed,  but  she  cannot  state  when  this  occurred  ; 
that  the  money  deposited  in  her  name  with  the  First  Na- 
tional Bank  of  Portland  was  borrowed  from  her  son,  to 
whom  she  executed  her  promissory  notes  bearing  six  per 
cent,  interest ;  that  the  money  so  borrowed  she  loaned 
on  real  estate  securities,  taking  notes  therefor  in  her  own 
name,  and  obtained  a  higher  rate  of  interest  than  she 
was  paying,  which  difference  she  retained  as  compensa- 
tion for  her  service ;  that  she  assigned  the  notes  and 
mortgages  to  her  son,  and,  on  settling  their  accounts,  she 
owed  him  nearly  $5,000.  On  cross-examination  she  was 
asked:  "Have  you  had  any  correspondence  with  your 
son, — any  letters  from  him?"  to  which  she  replied,  '*Yes, 
of  course.  Q.  What  have  you  done  with  those  letters? 
A.  Destroyed  them.     Q.  All  destroyed?     A.  Yes." 

James  N.  Davis,  an  attorney,  appearing  as  a  witness 
for  plaintiff,  testifies  that  on  March  12,  1894,  he  prepared 
and  took  Mrs.  Elwert's  acknow'ledgment  to  a  deed  to  her 
son  of  her  property,  and  at  that  time  Carrie,  speaking  of 
the  reason  for  making  it,  said  that  people  were  taking 
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advantage  of  her  mother,  and  trying  to  get  her  property 
away  from  her,  and  she  was  making  this  deed  for  her 
protection.  William  Harris,  a  real  estate  dealer,  being 
called  as  a  witness  for  plaintiff,  testified  that  in  the  sum- 
mer of  1894  Mrs.  Elwert  desired  him  to  sell  her  property 
for  $35,000,  but  in  1895  offered  it  for  $25,000 ;  that  he 
had  known  Charles  P.  Elwert  from  boyhood,  and  in  1895 
saw  him  with  his  sister,  Carrie,  in  Portland,  and  he  asked 
the  witness  if  he  was  going  to  sell  his  mother's  property, 
to  which  he  replied  that  property  was  low,  and  could  not 
then  be  sold.  Witness  says  he  met  him  again  shortly 
afterwards  on  Third  Street,  and  asked  him  who  owned 
this  property,  to  which  he  replied,  "I  don't  own  it  ex- 
actly, but  my  mother  owns  it ;"  and  in  further  conversa- 
tion he  said  he  had  a  deed  to  the  property,  and  owned  it, 
but  that  it  was  "for  a  certain  purpose,"  which  he  did  not 
explain ;  that  the  Weidler  mortgage  of  $8,000  was  all 
the  interest  he  had  in  Portland,  and  that  he  was  sorry  he 
had  that,  and  did  not  want  any  more.  Plaintijff,  appear- 
ing as  a  witness  in  his  own  behalf,  testified  that  Charles 
P.  Elwert  told  him  he  never  paid  a  cent  for  his  mother's 
property,  and  had  no  interest  whatever  in  it.  G.  E.  Hays 
says  that  he  was  introduced  to  Charles  P.  Elwert,  and 
heard  him  say,  referring  to  his  mother's  property,  that 
the  title  was  in  him,  but  his  mother  was  the  real  owner. 
John  Mann  testified  that  Mrs.  Elwert  and  her  daughter 
told  him  that  they  were  so  much  embarrassed  that  they 
were  going  to  transfer  their  property.  Mrs.  Elwert  and 
her  son  and  daughter  deny  the  statements  imputed  to 
them,  Charles  P.  Elwert  saying  that  he  never  saw  the 
plaintiff  prior  to  the  day  he  appeared  as  a  witness.  The 
trial  court,  upon  this  conflicting  testimony,  having  found 
that  Charles  P.  Elwert  was  the  owner  of  the  $8,000 
Weidler  note  only,  it  is  contended  by  defendants'  counsel 
that  their  clients,  by  disclosing  the  sources  from  which 
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the  money  so  loaned  was  derived,  afforded  plaintiff  an 
opportunity  of  examining  the  records  of  the  Safe-Deposit 
Company  in  San  Francisco,  the  public  records  relating 
to  the  transfer  of  real  property  at  Cornell  Beach,  and  the 
corporate  records  of  the  several  companies  the  purchase 
and  sale  of  whos^  stock  contributed  to  the  wealth  of 
Charles  P.  Elwert,  while  it  dissipated  that  of  his  mother ; 
but  that,  plaintiff  having  failed  to  take  advantage  thereof, 
or  to  controvert  in  any  manner  the  testimony  of  the  de- 
fendants in  this  respect,  the  court  erred  in  rendering  a 
decree  for  plaintiff. 

5.  Whatever  the  rule  may  be  in  regard  to  the  burden 
of  proof  in  suits  to  set  aside  for  fraud  conveyances  exe- 
cuted by  a  grantor  who  is  not  related  to  the  grantee,  the 
point  insisted  upon  can  have  no  application  to  the  case  at 
bar,  in  which  the  onus  probaiidi,  by  reason  of  such  rela- 
tion, is  cast  upon  the  defendants  to  show  the  bona  fides  of 
the  several  transactions,  and  to  supplement  their  testi- 
mony by  the  evidence  which  was  more  particularly  within 
their  knowledge  and  power  to  produce  :  Shmit  v.  Day, 
27  Or.  110  (39  Pac.  870) .  The  fact  that  each  defendant 
testified  that  all  evidence  tending  to  establish  Charles 
Elwert's  ownership  of  the  money  was  destroyed  is  a  cir- 
cumstance from  which  it  may  be  inferred  that  their  testi- 
mony in  respect  to  his  ownership  is  untrue,  for  it  is  not 
reasonable  to  suppose  that,  with  relatives  even,  the  evi- 
dence of  the  loan  and  management  of  such  a  sum  of  money 
would  be  wholly  destroyed.  Charles  Elwert's  failure  to 
remember  what  sum  was  realized  from  the  investment 
made  by  his  cousin  of  the  money  received  as  a  present 
from  his  uncle  is  remarkable.  He  was  then  young,  and, 
being  in  college,  his  mind  was  free  from  business  cares, 
and,  as  this  was  the  first  sum  of  money  of  any  magnitude 
that  he  ever  possessed,  it  is  unreasonable  to  suppose  that 
he  could  not  remember  how  it  was  invested,  or  what 


390  First  National  Bank  v.  Lbonard.      [36  Or. 

sum  was  realized  therefrom  ;  and  hence  his  lack  of  mem- 
ory is  a  circumstance  tending  to  cast  discredit  upon  his 
testimony.  He  was  in  the  prime  of  life  when  appearing 
as  a  witness,  and  hence  his  memory  must  have  been  re- 
tentiv.e  ;  and  if  it  be  true,  as  he  claims,  that  he  amassed 
the  sum  of  money  in  question,  while  he  might  forget  the 
details  of  the  later  investments,  and  the  sums  realized 
therefrom,  the  memory  of  his  first  financial  venture  must 
necessarily  have  been  vivid.  Mrs.  Elwert  took  with  her 
to  California  $50,000,  and,  as  she  claims,  lost  every  dollar 
of  it  in  speculation,  yet  she  cannot  remember  when  the 
sum  was  exhausted.  It  seems  improbable  that,  possess- 
ing, as  she  did,  such  a  sum  of  money,  she  would  not  re- 
member, if  it  were  a  fact,  when,  from  a  state  of  affluence, 
she  was  reduced  by  speculation  to  a  condition  of  almost 
penury.  These  circumstances  induce  the  conclusion  that 
the  trial  court  committed  no  error  in  its  findings,  and 
hence  it  follows  that  the  decree  is  affirmed. 

Affirmed. 


Arg^ued  8  January ;  decided  5  February,  1900. 
FIRST  NATIONAX.  BANK   i\  liEONARB. 

40    MOt  [59Pac.878.] 


I»»u, 


Power  of  Married  Women  to  Contract.— Under  HllPs  Ann.  Laws,  §|  2992, 
2997,  2998,  empowering  a  wife  to  manage  and  convey  her  property  to  the  same 
extent  that  her  husband  can  his  property,  and  providing  that  she  may  con- 
tract and  Incur  liabilities,  which  may  be  enforced  by  or  against  her  as  if  she 
were  a  feme  sole^  and  repealing  all  laws  recognizing  civil  disabilities  as  to  her 
which  are  not  recognized  as  uj  her  husband,  "except  the  right  to  vote,"  etc,  a 
wife  who  Joins  her  husband  in  a  mortgage  on  his  property  to  secure  his  debt, 
the  mortgage  containing  a  covenant  on  the  part  of  both  that  they  will  pay  the 
debt,  is  bound  thereby,  and  a  personal  decree  may  be  entered  against  her,  en- 
forceable out  of  her  separate  property.  Since  the  enactment  of  these  three 
sections,  a  wife  may  make  contracts,  Incur  liabilities,  and  sufl'er  the  conse- 
quences thereof,  in  all  resiK^cts  as  if  she  were  unmarried:  KnoU  v.  Kietaling^ 
23  Or.  8,  distinguished. 

From  Josephine  :    H.  K.  Hanna,  Judge. 
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This  is  a  suit  by  the  First  National  Bank  of  Southern 
Oregon  against  Lawrence  Leonard  and  wife  to  foreclose 
a  mortgage  executed  by  the  defendants  as  husband  and 
wife  to  secure  the  husband's  note  for  $3,000,  which  mort- 
gage contains  the  following  covenant:  **And  the  said 
Lawrence  Leonard  and  Mary  Ellen  Leonard,  his  wife, 
their  heirs,  executors,  and  administrators,  doth  covenant 
and  agree  to  pay  unto  the  said  party  of  the  second  part, 
its  executors  and  administrators,  or  assigns,  the  sum  as 
above  mentioned."  Tlie  consideration  of  the  note  com- 
prises a  prior  indebtedness  of  the  husband's,  some  $1,700 
in  amount,  and  cash  advanced  at  the  time  of  its  execu- 
tion, presumably  to  the  husband,  about  $1,300.  Prior 
to  the  execution  of  the  note  and  mortgage,  the  wife  was 
the  owner  of  the  land  incumbered  thereby,  and  the  hus- 
band of  other  premises ;  but  at  the  time  of  giving  the 
mortgage  the  husband  and  wife  exchanged  deeds  to  the 
lands  held  by  each,  respectively,  so  that  the  mortgage 
covered  his  property  only.  The  arrangement  was  a  mat- 
ter conceived  wholly  between  them,  and  it  is  doubtful 
whether  the  plaintiff  knew  of  it  when  the  mortgage  was 
delivered.  From  a  decree  against  the  husband  alone, 
plaintiff  appeals.  Reversbd. 

For  appellant  there  was  a  brief  over  the  names  of  Henry 
L.  Beii8on  and  Robert  G.  Smith,  with  an  oral  argument  by 
Mr,  Smith. 

For  respondent  there  was  a  brief  over  the  name  of  Ham- 
mond &  Vawter,  with  an  oral  argument  by  Mr,  Austin  S. 
Hammond. 
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Mr.  Chief  Justice  Wolverton  after  stating  the  facts, 
delivered  the  opinion  of  the  court. 

The  sole  question  presented  is  whether  the  said  cove- 
nant for  the  payment  of  the  debt  constitutes  such  an  un- 
dertaking on  tlie  part  of  the  wife  that  a  personal  decree 
may  be  entered  against  her,  enforceable  against  her  sepa- 
rate property.  The  question  is  one  susceptible  of  solution 
under  the  statutory  provisions  touching  the  rights  and 
authority  of  a  married  woman  to  contract,  and  her  ensu- 
ing liabilities.  Our  statute  makes  the  following  provi- 
sions as  bearing  upon  the  controversy,  viz.:  Sess.  Laws, 
1893,  p.  170  ;  Hill's  Ann.  Laws,  §  2992  :  "The  property 
and  pecuniary  rights  of  every  married  woman  at  the  time 
of  her  marriage,  or  afterwards  acquired,  shall  not  be  sub- 
ject to  the  debts  or  contracts  of  her  husband,  and  she  may 
manage,  sell,  convey,  or  devise  the  same  by  will  to  the 
same  extent  and  in  the  same  manner  that  her  husband  can 
property  belonging  to  him."  Hill's  Ann.  Laws,  §  2997: 
''Contracts  may  be  made  by  a  wife,  and  liabilities  in- 
curred, and  the  same  enforced  by  or  against  her  to  the 
same  extent  and  in  the  same  manner  as  if  she  were  un- 
married." Hill's  Ann.  Laws,  §  2998  :  '*A11  laws  which 
impose  or  recognize  civil  disabilities  upon  a  wife  which 
are  not  imposed  or  recognized  as  existing  as  to  the  hus- 
band are  hereby  repealed ;  provided,  that  this  act  shall 
not  confer  the  right  to  vote  or  hold  oflftce  upon  the  wife, 
except  as  is  otherwise  provided  by  law  ;  and  for  any  un- 
just usurpation  of  her  property  or  natural  rights  she  shall 
have  the  same  right  to  appeal  in  her  own  name  alone  to 
the  courts  of  law  or  equity  for  redress  that  the  husband 
has."  The  section  first  quoted  was  originally  adopted  in 
1878,  but  was  amended  in  1893  by  eliminating  therefrom 
the  words  "by  gift,  devise,  or  inheritance,"  following  the 
word  "acquired."     The  second  section  was  adopted  in 
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1878,  and  the  third  in  1880.  As  early  as  1876  it  was  de- 
cided that  the  wife  had  the  right  to  sell  or  mortgage  her 
separate  property  for  the  payment  of  the  husband's  debts, 
under  the  law  then  in  force,  touching  the  right  to  acquire 
and  hold  a  separate  estate  :  Moore  v.  Fxdler^  6  Or.  272  (25 
Am.  Rep.  524) .  And  again,  in  1881,  it  was  l/eld  that  the 
mortgage  of  the  wife's  separate  property  to  secure  the 
debts  of  the  husband  placed  the  property  in  the  position 
of  a  surety  or  guarantor,  and  that  it  would  be  discharged 
by  anything  that  would  discharge  a  surety  or  guarantor 
personably  liable  :  Gray  v.  Holland,  9  Or.  512.  But  in 
neither  of  these  cases  was  the  wife's  personal  liability  upon 
an  undertaking  to  pay. the  husband's  debts  presented  or 
determined.  It  may  be  remarked,  in  passing,  that  sepa- 
rate property  acts  do  not,  in  themselves,  enable  a  married 
woman  to  make  personal  contracts.  This  may  be  regarded 
as  settled  law  :  14  Am.  &  Eng.  Enc.  Law  (1  ed.),  609. 
There  can  be  no  cavil  touching  the  purpose  of  the  sections 
of  the  statute  alluded  to.  Under  the  common  law,  and 
even  by  earlier  statutes,  the  wife  was  incumbered  and 
hampered  by  many  disabilities  that  did  not  subsist  as  it 
respects  the  husband,  which  grew  out  of  the  marriage  re- 
lation. The  design  of  the  legislature  undoubtedly  was  to 
remove  these  disabilities,  and  to  place  the  wife  upon  an 
equal  footing,  as  it  respects  the  control  and  management 
of  her  individual  or  separate  estate  and  property,  and  as 
it  pertains  to  the  right,  power,  and  authority  to  contract 
and  incur  liabilities,  with  like  responsibilities  and  obliga- 
tions and  amenable  to  like  remedies  for  their  enforcement 
as  the  husband. 

By  Section  2992,  Hill's  Ann.  Laws,  the  wife  is  em- 
powered and  authorized  to  manage,  sell,  convey,  and  de- 
vise by  will  any  property  that  she  may  have  acquired 
from  any  source,  in  like  manner  and  to  the  same  extent 
that  her  husband  can  property  belonging  to  him ;    and 
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by  section  2997  she  may  contract  and  incur  liabilities, 
and  the  same  may  be  enforced  against  her,  as  if  she 
were  unmarried,  or  occupying  the  position  of  a,  feme  sole, 
A  statute  of  similar  import  to  section  2997,  but  not  so 
strongly  worded  in  favor  of  the  wife's  right  to  contract 
and  incur  liabilities,  has  received  construction  in  North 
Dakota  :  Colonial  Mortgage  Co.y.  Stevens ,  3  N.  D.  265  (55 
N.  W.  578).  It  declares  that  "either  husband  or  wife 
may  enter  into  any  engagement  or  transaction  with  the 
other,  or  with  any  other  person,  respecting  property, 
which  either  might,  if  unmarried."  The  case  which  re- 
quired its  interpretation  arose  by  the  wife's  signing  a 
note  as  surety  for  and  with  the  husband.  To  secure  the 
note,  a  mortgage  was  given  upon  the  husband's  home- 
stead. In  neither  the  note  nor  the  mortgage  did  the  wife 
attempt  to  charge  her  separate  estate  with  the  payment 
of  the  debt,  nor  was  it  claimed  that  she  otherwise  involved 
her  separate  property.  An  action  was  brought  against 
her  on  the  note,  and  the  defense  interposed  was  that  she 
was  a  married  woman  at  the  time  she  executed  it,  and 
was,  therefore,  not  liable.  It  was  held,  however,  that 
the  execution  of  the  note  by  her  was  an  engagement  or 
transaction  respecting  property,  and  that  she  thereby  be- 
came amenable  to  the  same  remedial  processes  for  the 
enforcement  her  husband  was  subject  to.  This  ruling  is 
in  accord  with  the  construction  of  a  like  statute  adopted 
in  California.  It  was  said  in  Goad  v.  Moulton,  67  Cal.  536, 
540  (8  Pac.  65,  66),  *'A  promissory  note  is  an  engagement 
respecting  property,  which  a  married  woman  may  make, 
though  it  can  be  enforced  only  as  against  her  separate 
property  :  Marlow  v.  Barlew,  53  Cal.  456  ;  Alexander  v. 
Bouton^  55  Cal.  15.  If  Mrs.  Moulton  had  been  unmar- 
ried, she  could  have  made  a  i)romissory  note  for  the  ac- 
commodation of  her  father  without  receiving  any  consid- 
eration for  so  doing,  and  the  note  so  made,  in  the  hands 
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of  one  who  received  it  for  value,  would,  beyond  ques- 
tion, have  been  valid,  and  binding  upon  her,  though  the 
holder  knew  how  and  why  it  was  made.  But  the  fact 
that  she  was  married  does  not  at  all  change  the  rule  or 
limit  her  power  in  this  respect."  So,  in  Maryland,  under 
a  statute  which  made  it  competent  for  a  married  woman 
to  bind  herself  by  a  covenant  in  all  deeds  of  real  estate 
made  to  her  running  with  and  relating  to  such  estate 
the  same  as  if  she  were  a  feme  sole^  it  was  held,  constru- 
ing it  in  pari  materia  with  a  preceding  section,  which 
specially  gave  a  right  of  action  against  the  wife,  but  for 
another  cause,  that  an  action  could  be  maintained  against 
her  upon  such  covenant.  A  court  of  equity,  in  affording 
relief  against  the  separate  estate  of  a  married  woman, 
does  not  proceed  against  her  in  personam^  but  against  the 
estate  or  property  only.  But,  notwithstanding,  the  court 
decided  that  *'the  covenant  creates  a  personal  obligation, 
and  the  party  making  it  is  bound,  not  as  a  feme  covert, 
but  as  if  she  were  a  feme  sole.  Any  property  that  she 
may  hold  under  the  provisions  of  the  code  as  her  separate 
estate  may  be  made  liable  for  the  satisfaction  of  any  re- 
covery that  may  be  had  on  the  covenant :"  Worthington 
V.  Cooke,  52  Md.  297,  308. 

As  we  have  intimated,  however,  section  2997,  by  specific 
enactment,  subjects  the  wife  to  the  same  remedies  that  it 
does  the  husband,  and  this  is  in  accord  with  reason  and 
justice.  "Increased  rights  bring  increased  responsibili- 
ties." Still,  as  though  section  2997  was  not  sufficient  to 
accomplish  the  full  purpose  of  the  legislature,  and  put 
in  practical  vogue  the  recent  tendency  and  policy  of  the 
times,  and  thoroughly  emancipate  and  disenthrall  the  wife 
from  all  civil  disabilities  that  the  marriage  relation  en- 
tailed upon  her,  and  which  did  not  exist  as  it  respects  the 
husband,  except  the  right  to  vote  and  hold  office,  section 
2998  was  adopted  at  the  succeeding  session  of  the  legisla- 
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ture,  by  virtue  of  which  it  was  declared,  in  King  y.Voos^ 
14  Or.  91,  98  (12  Pac.  284),  that  **the  wife  was  released  of 
all  'civil  disabilities'  not  imposed  upon  the  husband,  ex- 
cept the  right  to  vote."  Later,  in  Ingalls  v.  Campbell,  18 
Or.  461  (24  Pac.  904),  it  was  determined  that  the  civil 
disabilities  of  the  wife  were  such  as  arose  both  under  the 
doctrine  of  the  common  law,  as  well  as  by  statute,  where- 
by she  was  disendowed  of  her  property,  and  was  civilly 
disqualified  from  doing  many  acts  that  it  was  competent 
to  do  and  perform  when  acting  as  a  feme  sole,  and  that 
the  manifest  object  of  the  statute  was  'Ho  repeal,  not  to 
modify  or  amend,  all  laws,  whether  common  or  statutory, 
which  have  the  effect  to  impose  or  recognize  such  civil 
disabilities."  We  may  therefore  say  with  perfect  confi- 
dence that,  with  these  three  sections  upon  the  statute 
book,  the  wife  can  deal,  not  only  with  her  separate  prop- 
erty, acquired  from  whatever  source,  in  the  same  manner 
as  her  husband  can  with  property  belonging  to  him,  but 
that  she  may  make  contracts  and  incur  liabilities,  and 
the  same  may  be  enforced  against  her,  the  same  as  if  she 
were  a  feme  sole.  There  is  now  no  residuum  of  civil  dis- 
ability resting  upon  her  which  is  not  recognized  as  exist- 
ing against  the  husband.  The  current  runs  steadily  and 
strongly  in  the  direction  of  the  emancipation  of  the  wife, 
and' the  policy,  as  disclosed  by  all  recent  legislation  upon 
the  subject  in  this  state,  is  to  place  her  upon  the  same 
footing  as  if  she  were  Sifeme  sole,  not  only  with  respect  to 
her  separate  property,  but  as  it  affects  her  right  to  make 
binding  contracts  ;  and  tlie  most  natural  corollary  to  the 
situation  is  that  the  remedies  for  the  enforcement  of  lia- 
bilities incurred  are  made  co-extensive  and  co-equal  with 
such  enlarged  conditions.  We  hold,  therefore,  that  Mrs. 
Leonard  is  bound  by  the  covenant  in  the  mortgage  the 
same  as  her  husband,  and  that  a  personal  decree  may  go 
against  her,  enforceable  out  of  her  separate  property. 
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The  cases  of  Knoll  v.  Kiessling,  23  Or.  8  (35  Pac.  248), 
and  Campbell  Y,  Snyder,  27  Or.  249  (41  Pac.  659),  are  cited 
as  opposed  to  these  views.  While  somewhat  analogous, 
they  do  not  involve  or  present  the  identical  question  here 
involved.  In  each  of  them  the  mortgage  was  given  upon 
the  wife's  separate  property.  In  the  former  it  was  said  : 
"A  wife's  covenants,  where  she  binds  her  property  as  se- 
curity for  her  husband's  debts,  should  not  be  construed'to 
create  a  personal  liability  beyond  the  value  of  her  property 
mortgaged,  unless  she  be  a  party  to  the  contract  of  indebt- 
edness, which  in  this  case  she  is  not."  In  the  case  at  bar 
the  mortgage  which  contains  the  covenant  was  given  upon 
the  husband's  property.  In  neither  of  the  cases  cited  did 
the  court  attempt  to  reason  the  question,  while  in  the  lat- 
ter it  was  expressly  reserved  for  re-examination  should 
occasion  demand ;  but,  in  any  event,  they  cannot  be  con- 
sidered as  authoritative  or  controlling  in  the  present  con- 
troversy. A  decree  will  be  here  entered  in  accord  with 
the  views  herein  expressed.  Rb versed. 


Argued  9  January ;  decided  5  February ;  rehearing  denied  5  March,  1900. 
MEDYNSKI  V.  THEISS. 

[69  Pac.  871.] 

1.  AFPKAii— Who  arb  not  Advebse  Parties.— One  who  during  a  litigation  has 

taken  an  assignment  of  the  claim  of  an  adverse  party  is  not  thereby  made 
an  adverse  party,  under  Section  537,  Hill*s  Ann.  Laws,  and  service  of  the 
notice  of  appeal  on  such  person  is  not  necessary ;  nor  is  a  receiver  an  adverse 
party  since  he  is  of  necessity  unconnected  with  the  subject  of  dispute  and  a 
mere  officer  of  the  court. 

2.  Abstract— Rules  of  Court— Assignment  of  Errors.— An  appeal  will  not 

be  dismissed  for  appellant's  failure  strictly  to  comply  with  Rule  9  of  this  court, 
requiring  an  assignment  of  errors.  If  it  sufficiently  appears  from  the  abstract 
what  the  alleged  errors  relied  on  are. 

From  Jackson  :    H.  K.  Hanna,  Judge. 

Suit  by  F.  V.  Medynski  against  B.  P.  Theiss  and  G. 
W.  Bashford  to  dissolve  a  partnership  and  for  an  account- 
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ing.  This  appeal  is  from  an  order  directing  the  distri- 
bution of  the  fund  arising  from  the  sale  of  the  property. 
The  facts  are  that  in  the  trial  of  a  suit  to  dissolve  a  part- 
nership between  the  parties  hereto  the  referee  found,  ia 
effect,  that  on  July  18, 1890,  the  plaintiif,  F.  V.  Medynski, 
and  the  defendant  B.  P.  Theiss  formed  a  co-partnership 
known  as  the  Medford  Distilling  &  Refining  Company, 
Theiss  agreeing  to  contribute  the  sum  of  $10,000  and 
Medynski  his  skill  and  experience,  the  result  of  the  enter- 
prise to  be  shared  equally  ;  that  on  March  2,  1892,  the 
defendant  G.  W.  Bashford  contributed  the  sum  of  $5,000 
to  the  firm's  assets,  securing  an  undivided  one-sixth  in- 
terest in,  and  becoming  a  member  of,  the  partnership,  it 
being  agreed  that  he  should  not  be  liable  for  any  of  the 
prior  debts  of  the  firm,  which  amounted  to  $10,430.76 ; 
that  prior  to  March  2,  1892,  Medynski  contributed  to  the 
assets  of  the  firm  the  sum  of  $788.08  and  withdrew  $337, 
and  thereafter  paid  in  $834  and  drew  out  $1,217.49  ;  that 
prior  to  March  2,  1892,  Theiss  furnished  $11,108.65  and 
drew  out  $85,  and  thereafter  contributed  $2,108.84  and 
withdrew  $2,575.74  ;  that  Bashford  supplied  the  sum  of 
$5,076.98  and  withdrew  $174.78 ;  and  that  the  debts  of 
the  firm,  incurred  after  Bashford  became  a  member,  were 
$2,163.72,  including  the  sum  of  $560  due  Medynski  for 
labor.  The  court  modified  the  report  of  the  referee  by 
finding  that  Bashford  did  not  become  a  member  of  the 
firm  until  March  2,  1893  ;  that  the  sum  so  paid  by  him 
was  to  be  equally  credited  to  Medynski  and  Theiss  as 
contributions  made  by  them  ;  that  a  note  executed  to 
Mrs.  B.  P.  Theiss  April  1,  1891,  for  $5,500,  bearing  ten 
per  cent,  interest,  the  amount  of  which  was  included  as 
a  debt  of  the  old  firm,  was  chargeable  to  Theiss'  account, 
which,  by  a  subsequent  agreement,  was  to  be  deducted 
from  his  original  contribution  ;  and  thereupon  decreed  a 
dissolution  of  the  partnership,  ordered  tlie  receiver,  there- 
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tofore  appointed,  to  sell  the  property  of  the  firm,  and 
from  the  proceeds  pay — First,  the  expenses  of  the  sale 
and  the  costs  and  disbursements  of  the  suit ;  second,  the 
debts  of  the  last  partnership  ;  third,  one-sixth  of  the  re- 
mainder to  Bashford  ;  and,  fourth,  the  residue  to  Medyn- 
ski  and  Theiss.  The  receiver  having  sold  the  partnership 
property,  realizing  therefrom  the  sum  of  $4,166.91,  plain- 
tiff assigned  his  claim  of  $560  to  W.  S.  Crowell,  who  de- 
manded of  the  receiver  payment  thereof,  and  upon  the 
latter's  refusal  to  pay  the  same  made  application  to  the 
court,  which,  after  the  time  for  taking  an  appeal  from 
the  decree  had  expired,  ordered  the  receiver  to  pay  the 
claim,  and  defendants  appeal.  Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Havi- 
mond  &  VawteVj  with  an  oral  argument  by  Mr,  Austin  S. 
Hamviond. 

For  respondent  there  was  a  brief  over  the  names  of  P. 
P.  Prim  &  Son  and  Watson  &  Beekman^  with  an  oral  argu- 
ment by  Mr,  Edward  B,  Watson. 

Mr.  Justice  Moore,  after  making  the  foregoing  state- 
ment of  the  facts,  delivered  the  opinion  of  the  court. 

1.  Plaintiff's  counsel  move  to  dismiss  the  appeal,  con- 
tending that  this  court  is  without  jurisdiction  in  conse- 
quence of  the  appellants'  failure  to  serve  the  notice  of  ap- 
peal upon  Crowell  and  the  receiver.  To  inaugurate  an 
appeal,  the  appellant  is  required  to  cause  a  notice  thereof 
to  be  served  on  the  adverse  party :  Hill's  Ann.  Laws, 
§  537.  A  party  to  a  judgment  or  decree,  to  be  adverse 
within  the  meaning  of  the  statute,  must  have  been  made 
a  party  at  the  commencement  of  the  suit  or  action,  or 
thereafter  brought  in,  by  order  of  the  court,  in  some  ap- 
propriate manner  :    Bargcr  v.  Taylor,  30  Or.  228  (42  Pac. 
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615,  47  Pac.  618).  Crowell  is  in  privity  with  the  plain- 
tiff by  reason  of  the  assignment,  and  a  modification  or  re- 
versal of  the  order  complained  of  would  be  binding  upon 
him,  and  adverse  to  his  interests  ;  but  he  is  not  a  party 
within  the  definition  of  the  term.  What  is  said  of  him 
is  also  true  with  respect  to  the  receiver,  who  is  a  minis- 
terial officer  at)pointed  by  the  court  to  carry  out  its  orders, 
and  no  more  necessity  exists  for  serving  the  notice  of  ap- 
peal on  him  than  upon  the  judge  who  presided  at  the 
trial. 

2.  It  is  also  insisted  that  the  appeal  should  be  dis- 
missed because  the  printed  abstract  of  the  record  does 
not  contain  an  assignment  of  errors,  as  required  by  Rule 
9  of  this  court :  24  Or.  591.  The  abstract  contains  a  syn- 
opsis of  the  pleadings  and  of  the  referee's  findings,  and 
also  the  findings  and  decree  of  the  court,  the  motion  and 
affidavit  for  the  order  requiring  the  receiver  to  pay  the 
disputed  claim,  and  the  judgment  of  the  court  thereon, 
and  by  stipulation  of  counsel  is  treated  as  a  transcript. 
Notwithstanding  appellants'  failure  strictly  to  comply 
with  said  rule,  it  sufficiently  appears  from  the  abstract 
that  the  alleged  error,  upon  which  the  appellants  rely,  is 
the  order  complained  of,  and  it  therefore  accomplished 
the  purpose  intended  by  the  rule,  and  is  a  substantial 
compliance  therewith  :  Neppach  v.  Jones,  28  Or.  286  (39 
Pac.  999,  42  Pac.  519). 

Considering  the  case  upon  its  merits,  the  original  de- 
cree being  final,  the  question  presented  is,  does  it  provide 
for  the  payment  of  Medynski's  claim?  The  court  having 
ordered  the  receiver  to  pay  the  debts  of  the  last  firm,  it  is 
evident  that  Medynski's  claim,  to  be  entitled  to  payment, 
must  be  a  debt  incurred  by  the  firm  after  Bashford  be- 
came a  member  of  it.  The  referee,  alluding  to  such  firm, 
and  the  labor  performed  for  it  by  Medynski,  made  the  fol- 
lowing finding  :    '  *  Seventh .    That  the  said  partnership  is 
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indebted  at  the  present  time  as  follows,  to  wit :  To  F.  V. 
Medynski,  at  $10  per  week  from  about  April  1,  1893,  to 
May  1,  1894,  fifty-six  weeks,  $560."  The  report  of  the 
referee,  having  been  modified  as  hereinbefore  indicated, 
was  approved,  and  adopted  as  the  findings  of  the  court. 
It  will  be  remembered  that  the  court  found  that  Bashford 
did  not  become  a  member  of  the  firm  until  March  2, 1893, 
which  renders  it  necessary  to  carry  the  referee's  report  in 
relation  to  the  dealings  of  the  old  firm  forward  one  year. 
Such  report,  relating  to  the  labor  performed  by  the  par- 
ties under  the  head  of  "Contributed  by  Medynski,"  con- 
tains the  following :  ** April  5,  1893,  by  fifty-five  weeks, 
$825."  The  report  also  shows  that  between  March  2, 
1892,  and  March  2,  1893,  Medynski  received  from  the 
firm,  in  goods  and  money,  the  sum  of  $186.  This  service 
having  been  performed,  and  payment  on  account  thereof 
made,  before  Bashford  became  a  partner,  as  the  court 
finds,  the  items  of  credit  and  debit  must  be  deducted  from 
the  account  of  the  new,  and  embodied  in  that  of  the  old, 
firm,  as  found  by  the  referee.  His  report  shows  that 
after  March  2, 1892,  and  before  the  dissolution  of  the  firm, 
Medynski  contributed  $834,  of  which  $825  was  paid  in 
between  March  2,  1892,  and  March  2,  1893.  He  must, 
therefore,  have  contributed  $9  after  the  latter  date.  So, 
too,  after  he  withdrew  $1,217.49  after  March  2,  1892,  of 
which  $186  was  drawn  out  within  one  year  after  that  date 
and  $337  prior  thereto,  he  must  necessarily  have  with- 
drawn $523  before  and  $1,031.49  after  the  new  firm  was 
organized.  Incorporating  these  items  into  the  referee's 
report,  as  amended,  the  court's  finding  is,  in  effect,  as 
follows:  ''That  prior  to  March  2,  1893,  Medynski  con- 
tributed to  the  assets  of  the  firm  the  sum  of  $1,613.08  and 
withdrew  $523,  and  thereafter  paid  in  $9  and  withdrew 
$1,031.49,"     It  will  thus  be  seen  that,  Medynski  having 
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contributed  $9  after  Bashford  became  a  partner  and  with- 
drawn $1,031.49,  it  is  certain  tlie  new  firm  did  not  owe 
him  $560  on  account  of  labor,  but,  giving  him  credit  for 
that  amount,  he  overdrew  his  account  to  the  extent  of 
$462.49.  Such  is  the  effect  of  the  court's  modification  of 
the  referee's  report,  necessarily  extinguishing  $560  which 
the  referee  found  to  be  a  debt  of  the  new  firm,  thereby 
leaving  nothing  in  Medynski's  favor  upon  which  the  de- 
cree can  operate.  The  court  found  that  the  money  paid 
by  Bashford — $5,000 — should  be  equally  credited  to  the 
accounts  of  Medynski  and  Theiss  as  a  contribution  made 
by  them,  but,  as  the  old  firm  was  indebted  beyond  this 
sum,  the  burden  of  paying  which  was  assumed  by  Med- 
ynski and  Theiss,  the  sum  so  received  must  have  been 
applied  by  them  in  discharging  their  obligations.  Med- 
ynski's claim,  not  being  a  debt  of  the  last  firm,  did  not 
come  within  the  purview  of  the  decree,  and  hence  the 
court  erred  in  requiring  the  receiver  to  pay  the  same  to 
Crowell,  for  which  reason  the  order  complained  of  is  set 
aside,  and  the  cause  remanded,  with  instructions  to  dis- 
tribute the  fund  as  provided  by  the  terms  of  the  decree. 

Reversed. 


f^    ^^  Decided  19  February ;   rehearing  denied  26  March,  1900. 

if~^|  COOPER  MANUFACTURING  CO.  v.  DEI.AHUNT. 

.inS  [51  Pac.  W9,  60  Pac.  1.] 

,47    308 

1.  Appeal— Mechanic's  Lien— Adverse  Party.— In  a  suit  by  a  material  man 

to  foreclose  a  mechanic's  lien  against  the  owner  of  real  property  and  his  eon- 
tractor,  the  latter  is  not  an  "adverse  party"  to  an  appeal  by  the  property  owner 
ft'om  a  decree  foreclosing  the  Hen,  where  the  answer  of  such  owner  does  not 
claim  affirmative  relief  against  the  contractor. 

2.  Mechanic's  Lien— Statement  of  Amount  Due.— Though  Hill's  Ann.  Laws, 

§  SffTHf  requires  a  mechanic's  lien  claimant  to  file  a  claim  containing  a  true 
statement  of  his  demand,  the  court  will  not  hold  a  lien  void  for  a  mistake  in 
the  claim  filed,  as  to  the  amount  due,  where  it  is  made  in  an  honest  belief  as 
to  its  correctness :  Nicolai  v.  Van  Fi-idagh,  23  Or.  1-19,  distinguished ;  Rowland 
v.  Harmony  21  Or.  529,  followed. 
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3.  Verification  of  Claim  of  Lien.— A  mechanic*8  lien,  filed  by  a  corporation, 

and  sworn  to  by  its  secretary,  is  sufficiently  verified,  under  Hill's  Ann.  Laws, 
2  8878,  requiring  a  claimant  to  file  his  claim,  verified  by  oath  of  himself  or  some 
other  person  having  knowledge  of  the  facts. 

4.  Precedence  of  Lien  Over  Prior  Mortgage.— The  last  clause  of  Section 

8871,  of  Hlirs  Ann.  Laws,  which  provides  that  all  liens  thereby  created  upon 
any  building  shall  be  preferred  to  all  prior  liens  or  mortgages  upon  the  land 
upon  which  said  building  shall  have  been  constructed  or  situated  when  altered 
or  repaired,  includes  the  original  construction  of  a  building;  so  that  under 
that  section  a  Hen  for  material  used  in  such  construction  has  precedence  as 
to  the  building  over  a  mortgage  which  was  a  lien  on  the  land  before  the  build- 
ing was  commenced. 

(Headnotes  by  Bean,  J.) 

From  Multnomah  :    Loyal  B.  Stearns,  Judge. 

Suit  to  foreclose  a  mechanic's  lien  by  the  Cooper  Manu- 
facturing Company  against  M.  J.  Delahunt,  a  lot  owner, 
John  Chandler,  his  contractor  for  a  building  thereon,  and 
the  Alliance  Trust  Company,  who  took  a  mortgage  on  the 
lot  before  the  contract  for  the  building  was  let.  From  a 
judgment  of  dismissal  the  plaintiff  appeals.  The  defend- 
ant M.J.  Delahunt  moved  to  dismiss  the  appeal.  The 
motion  having  been  overruled,  the  case  was  heard  on  its 
merits  and  a  final  decree  entered  in  favor  of  the  plaintiff. 
Motion  Overruled  :   Reversed. 

Decided  10  January,  1888. 

On  Motion  to  Dismiss  Appeal. 

[51  Pac.«9.] 

Mr.  Geo.  A.  Brodie,  for  the  motion. 

Mr.  Dell  Stuart,  contra. 

Per  Curiam.  1.  This  is  a  motion  to  dismiss  an  appeal. 
The  transcript  shows  that  plaintiff  commenced  this  suit 
to  foreclose  a  lien  upon  certain  real  property  of  the  de- 
fendant M.  J.  Delahunt,  for  material  furnished  to  the 
defendant  John  Chandler,  who,  by  virtue  of  a  contract 
with  Delahunt,  had  charge  of  the  construction  of  a  house 
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for  the  latter  on  said  premises.  Chandler  was  made  a 
party,  and  personally  served  with  summons,  but  made 
default,  and,  the  cause  being  tried  on  the  issues  raised  by 
other  parties,  the  court  dismissed  the  suit,  and  plaintiff 
appeals,  but  did  not  serve  Chandler  with  notice  thereof. 
The  question  presented  for  consideration  is  whether  he  is 
an  * 'adverse  party"  within  the  meaning  of  the  statute, 
upon  whom  the  notice  of  appeal  must  be  served  :  Hill's 
Ann  Laws,  §  537.  The  term  "adverse  party"  has  been 
held  to  mean  one  whose  interest  in  relation  to  the  decree 
complained  of  is  in  conflict  with  the  modification  or  re- 
versal sought  by  the  appeal :  Lillientlial  Y.Caravita,  15  Or. 
339  (15  Pac.  280)  ;  Hamilton  v.  Blair,  23  Or.  64  (31  Pac. 
197)  ;  The  Victorian,  24  Or.  121  (41  Am.  St.  Rep.  838) ; 
Moody  V.  Miller,  24  Or.  179  (33  Pac.  402)  ;  Jackson  County 
Y. Bloomer,  28  Or.  110  (41  Pac.  930) .  The  statute  makes 
every  contractor  having  charge  of  the  construction  of  any 
building  the  agent  of  the  owner,  for  the  purpose  of  bind- 
ing the  latter  for  the  value  of  material  furnished  to  be 
used  in,  or  labor  performed  upon,  such  building,  at  the 
request  of  the  former  :  Hill's  Ann.  Laws,  §  3669.  The 
contract  is  therefore  entered  into  between  the  persons 
furnishing  the  materials  or  performing  the  labor  and  the 
owner,  and  while,  perhaps,  the  contractor  may  have 
brought  them  together,  he  is  not  a  necessary  party  to  a 
suit  to  foreclose  a  mechanic's  lien,  unless  a  personal  de- 
cree is  sought  against  him  by  the  owner:  Osbom  v.  Logtia, 
28  Or.  303  (37  Pac.  456,  38  Pac.  190,  and  42  Pac.  997) . 
If  the  owner  has  settled  with  the  contractor  in  full,  he 
shall  be  entitled  to  recover  from  the  latter  any  payment 
in  excess  of  the  contract  price  he  may  be  compelled  to 
make  in  discharging  liens  placed  upon  his  property  for 
which  the  contractor  was  originally  the  party  liable : 
Hill's  Ann.  Laws,  §  3679.  The  contractor,  in  such  case, 
might  be  a  necessary  party ;   but,  before  the  court  could 
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render  any  decree  against  him,  the  owner  should  allege 
in  his  answer  such  facts  as  would  entitle  him  to  the  relief 
provided  for  in  the  statute.  This  he  has  not  done  in  the 
case  at  bar,  and  hence  Chandler  is  not  an  adverse  or  neces- 
sary party  to  the  appeal,  and,  such  being  the  case,  the 
motion  is  denied.  Motion  Denied. 

Decided  10  February,  1000. 

On  the  Merits. 

[OOPac.  1.1 

For  appellant  there  was  a  brief  over  the  name  of  Dell 
Stuart^  with  an  oral  argument  by  Mr.  Stuart  and  Mr, 
Lionel  R.  Webster. 

For  the  Alliance  Trust  Company  there  was  an  oral  argu- 
ment by  Messrs,  Wm.  D,  Fenton  and  Earl  C.  Bronaugh^  Jr., 
with  a  brief  to  this  effect : 

A  bona  fide  mortgagee  for  value  must  be  regarded  as  a 
bona  fide  purchaser  within  the  letter  and  spirit  of  the 
mechanic's  lien  law,  and  there  is  no  question  that  when 
the  sale  or  mortgage  is  prior  to  the  commencement  of 
any  work  or  delivery  of  any  materials,  it  wil^  be  pre- 
ferred to  its  full  extent  in  a  contest  with  mechanics. 
When  a  mortgagee  has  placed  his  mortgage  upon  record, 
his  rights  are  then  protected  by  law.  He  has  given  such 
notice  as  the  law  has  prescribed  and  is  not  bound  either 
to  assent  to  or  dissent  from  any  agreement  for  improve- 
ments made  by  the  person  in  possession  :  Capital  Lum. 
Co.  V.  Ryan,  34  Or.  73  (54  Pac.  1093) ;  Brooks  Y.Lester, 
36  Md.  95  ;  Foushee  v.  Grigsby,  12  Bush  (Ky .),  75  ;  Jessup 
V.  Stone,  13  Wis.  466 ;  Greene  v.  Sprague,  120  111.  416 ; 
Hoover  v.  Wheeler,  23  Miss.  314  ;  Kiene  v.  Hodge,  90  Iowa, 
212  (57  N.  W.  717) ;    Robinson  y.  Williams,  22  N.  Y.  380. 
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The  mortgagor's  right  cannot  be  impaired  by  a  con. 
tract  which  did  not  exist  when  the  mortgage  was  made 
and  to  which  he  was  not  a  party  :  Sly  v.  PatteCj  58  N.  H. 
102. 

The  mortgage  is  a  first  lien  on  the  whole  property  and 
is  to  be  first  satisfied  out  of  the  proceeds  of  sale  :  Miller 
V.  Seal,  71  Iowa,  392  (32  N.  W.  391);  Kieiie  v.  Hodge, 
90  Iowa,  212  (57  N.  W.  717) ;  Oppenheimer  v.  Walker,  3 
Hun.  30. 

Under  a  statute  providing  that  a  lien  created  by  a  me- 
chanic's lien  shall  be  preferred  to  all  other  liens  which 
may  attach  subsequent  to  the  commencement  of  the  build- 
ing, as  provided  by  Section  3671  of  Hill's  Ann.  Laws,  a 
mortgage  executed  and  recorded  prior  to  the  commence- 
ment of  work  on  a  building  takes  precedence  of  the  me- 
chanic's lien,  although  the  mortgage  may  not  expressly 
provide  for  future  advances,  and  although  some  of  the 
money  secured  by  the  mortgage  was  not  paid  until  after 
the  work  had  begun,  being  used  to  pay  for  labor  and  ma- 
terials :  Martsolf  v.  Barnwell,  15  Kan.  461, 464  ;  Robinson 
V.  Consolidated  Real  Estate,  55  Md.  105  ;  Bartlett  v.  Bilger 
(61  N.  W-  233-235) ;  Wisconsin  Planing  Mills  Co,  v.  Chudn, 
72  Wis.  277  ;    Phillips,  Mech.  Liens  (3  ed.),  §  237  ;   Moro- 

ney\H  Appeal,  24  Pa.  St.  372  ;    Bartlett  v.  Bilger, Iowa, 

(61N.W.233). 

Any  building  or  improvement  erected  upon  land  subse- 
quent to  the  execution  of  a  mortgage,  becomes  a  part  of 
the  land  and  is  subject  to  the  existing  incumbrances : 
Inverarity  v.  Stowell,  10  Or.  261-264;  Monticello  Bank  v. 
Sweet, Ark. (43  S.  W.  500). 

For  Delahunt  there  was  a  brief  over  the  name  of  Gearin 
&  Brodie,  with  an  oral  argument  by  Mr.  Geo,  A.  Brodie, 
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Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  foreclose  a  mechanic's  lien.  On  March 
29, 1895,  the  defendants  Delahunt  and  wife  executed  and 
delivered  to  the  defendant  the  Alliance  Trust  Company 
a  mortgage  on  lots  9  and  10,  block  64,  in  Irvington,  a 
suburb  of  Portland,  to  secure  the  payment  of  a  loan  of 
$3,000,  and  on  the  next  day  it  was  recorded.  Some  time 
in  the  following  month  the  defendant  Chandler,  as  con- 
tractor, commenced  the  erection  of  a  dwelling  house  upon 
the  mortgaged  premises  for  the  Delahunts,  for  which  the 
plaintiff  furnished  materials,  and,  in  default  of  payment, 
filed  a  lien  upon  the  building  and  premises,  and  in  due 
time  commenced  this  suit  to  foreclose  the  same. 

2.  On  behalf  of  the  Delahunts  it  is  claimed  that  plain- 
tiff's lien  is  invalid  because  it  does  not  contain  a  true 
statemeot  of  its  demand,  and  is  not  properly  verified. 
The  lien  claim,  as  filed,  shows  a  credit  of  $350,  while  the 
court  below  found  that  $400  had  actually  been  paid  to  the 
plaintiff  on  account  of  material  furnished  for  the  build- 
ing, and  for  this  reason  held  the  lien  void.  The  statute 
requires  a  lien  claimant  to  file  with  the  county  clerk  of 
the  county  in  which  the  building  or  other  improvement 
is  situate  "a  claim  containing  a  true  statement  of  his  de- 
mand, after  deducting  all  just  credits  and  offsets  ;"  and 
if,  in  filing  such  claim,  he  puts  on  record  a  statement 
which  he  knows  to  be  untrue,  or  which  he  could  have  so 
known  by  the  exercise  of  reasonable  diligence,  he  loses 
his  lien  :  Nicolai  Bros,  Co,  v.  Van  Fridagh,  23  Or.  149 
(31  Pac.  288).  But  where  there  is  a  mistake  in  the  state- 
ment as  to  the  amount  due,  made  in  the  honest  belief  of 
its  correctness,  the  courts  will  not  for  that  reason  hold  the 
lien  void  :  Rowland  v.  Harmon,  24  Or.  529  (34  Pac.  357). 
And  such  seems  to  have  been  the  fact  in  this  case.  The 
evidence  shows  an  honest  controversy  as  to  the  amount 
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paid  to  plaintiff  on  account  of  material  furnished  for  the 
Delahunt  building.  The  plaintiff  claimed  that  it  was 
only  $350,  while  the  defendants  Delahunt  contended  that 
an  additional  $50  which  the  plaintiff  received  from  the 
contractor  should  have  been  credited  as  a  payment  upon 
the  material  furnished  for  their  building.  There  was 
thus  a  difference  of  opinion  between  the  parties,  requir- 
ing evidence  to  ascertain  the  true  facts ;  and  there  is  no 
evidence  that  the  plaintiff  willfully  and  knowingly  filed 
an  untrue  statement  of  his  account,  or  that  he  made  the 
statement  carelessly  or  negligently.  The  court  was  there- 
fore in  error  in  holding  the  lien  void. 

3.  Nor  is  there  any  merit  in  the  objection  that  it  is  not 
properly  verified.  The  statute  provides  that  the  claim 
must  be  verified  by  the  claimant,  or  some  one  having 
knowledge  of  the  facts  :  Section  3673,  Hill's  Ann.  Laws. 
The  lien  in  question  was  filed  by  a  corporation,  and  veri- 
fied by  its  secretary,  which  is  a  sufficient  verification, 
under  the  statute. 

4.  The  remaining  question  is  one  of  priority  between 
the  mortgage  of  the  trust  company  and  the  lien  of  the 
plaintiff.  It  is  conceded  that  the  mortgage,  being  prior 
in  time,  takes  precedence  over  the  lien  of  the  plaintiff  on 
the  land  upon  which  the  building  was  constructed  (Capi- 
tal Lum.  Co.  V.  Ryan^  34  Or.  73,  54  Pac.  1093,  arguendo); 
but  the  contention  for  the  plaintiff  is  that  its  lien  upon  the 
building  is  prior  to  the  mortgage,  and  that  it  is  entitled 
to  a  decree  enforcing  such  lien  against  the  building,  and 
directing  that  it  be  sold  separately  from  the  land.  Section 
3671,  Hill's  Ann.  Laws,  provides  that  ''A  lien  created  by 
this  act  upon  any  parcel  of  land  shall  be  preferred  to  any 
lien,  mortgage,  or  other  incumbrance  which  may  have 
attached  to  said  land  subsequent  to  the  time  when  the 
building  or  other  improvement  was  commenced,  or  the  ma- 
terials were  commenced  to  be  furnished  and  placed  upon 
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or  adjacent  to  the  land ;  also  to  any  lien,  mortgage,  or 
other  incumbrance  which  was  unrecorded  at  the  time  when 
said  building,  structure,  or  other  improvement  was  com- 
menced, or  other  materials  for  the  same  were  commenced 
to  be  furnished  and  placed  upon  or  adjacent  to  the  land  ; 
and  all  liens  created  by  this  act  upon  any  building  or  other 
improvement  shall  be  preferred  to  all  prior  liens,  mort- 
gages, or  other  incumbrances  upon  the  land  upon  which 
said  building  or  other  improvement  shall  have  been  con- 
structed or  situated  when  altered  or  repaired  ;  and  in  en- 
forcing such  lien,  such  building  or  other  improvement 
may  be  sold  separately  from  said  land  ;  and  when  so  sold, 
the  purchaser  may  remove  the  same,  within  a  reasonable 
time  thereafter,  not  to  exceed  thirty  days,  upon  the  pay- 
ment to  the  owner  of  the  land  of  a  reasonable  rent  for  its 
use  from  the  date  of  its  purchase  to  the  time  of  removal," 
etc.  The  case  before  us  manifestly  does  not  come  within 
either  of  the  first  two  clauses  of  the  section,  because  they 
apply  to  liens  attaching  to  the  land  after  a  building  or 
other  improvement  is  begun,  or  unrecorded  at  the  time. 
It  is  the  language  of  the  third  clause  which  calls  for  in- 
terpretation. For  the  trust  company  the  contention  is 
that  it  gives  priority  to  a  mechanic's  lien  on  a  building, 
over  prior  mortgages  or  other  incumbrances  upon  the 
land,  for  an  alteration  or  repair  of  the  building,  only,  and 
not  on  account  of  its  original  construction.  The  statute 
is  not  clear,  but  it  seems  to  us  that  its  evident  meaning  is 
that  all  mechanics'  liens  shall  attach  to  the  building  or 
other  improvement  in  preference  to  prior  liens,  i^ortgages, 
or  other  incumbrances  upon  the  land,  whether  such  me- 
chanic's lien  is  for  the  original  construction,  or  the  altera- 
tion or  repair  of  the  building.  It  provides,  in  effect,  that 
the  liens  created  by  this  act  upon  any  building  or  other 
improvement  shall  be  preferred  to  all  prior  liens  on  the 
land  upon  which  such  building  or  other  improvement  shall 
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have  been  constructed,  or  upon  which  it  was  situate  when 
altered  or  repaired.  This  seems  to  be  the  plain  interpre- 
tation of  the  language  of  the  statute,  and,  as  the  question 
must  be  determined  from  the  statute  alone,  it  is  useless  to 
refer  to  authorities  elsewhere  ;  but  see  Grand  Opera  House 
Co.  V.  McGwire,  14  Mont.  558  (37  Pac.  607).  It  follows 
that  the  decree  of  the  court  below  must  be  reversed,  and 
a  decree  entered  here  in  accordance  with  this  opinion. 

Reversed. 


Argued  16  January ;  decided  19  February,  1900. 
SAYIiOR  V.  OAKES. 

[50  Pac.  1108.] 

1.  Appeal  —  Effect  of  Delay  in  Filing  Bond.— Under  Hlirs  Ann.  Laws,  § 

587,  requiring  an  undertaking  on  appeal  to  be  filed  within  ten  days  after  ser- 
vice of  notice  of  appeal,  and  further  providing  that  where  a  party  gives  notice, 
and  omits,  through  mistake,  to  file  his  undertaking,  the  court,  or  the  appel- 
late court,  may  allow  it  to  be  done,  omission  to  file  such  undertaking  until 
after  the  expiration  of  such  ten  days,  on  appeal  from  the  county  to  the  circuit 
court,  will  not  deprive  the  latter  court  of  Jurisdiction. 

2.  Right  of  Appellant  to  Dismiss  Appeal.— Neither  appellant  nor  the  surety 

on  his  appeal  bond  is  entitled  to  a  dismissal  of  the  appeal  because  the  appeal 
bond  was  not  filed  in  time,  such  right  belonging  to  respondent  alone. 

From  Multnomah:   E.  D.  Shattuck,  Judge. 

In  March,  1896,  W.  H.  Saylor,  the  plaintiff,  recovered 
a  judgment  in  the  County  Court  of  Multnomah  County 
against  the  defendant  Christy  Oakes,  from  which  she  took 
an  appeal  to  the  circuit  court  by  serving  and  filing  a  no- 
tice, and  about  thirteen  days  thereafter  an  undertaking 
therefor,  with  the  defendant  Thomas  Duffy  as  surety. 
The  cause  went  to  trial  in  the  circuit  court  without  objec- 
tion, and,  a  verdict  having  been  rendered  in  favor  of 
plaintiff,  the  defendant  and  appellant  moved  to  set  it 
aside,  and  for  a  new  trial,  on  the  ground  that  the  circuit 
court  had  no  jurisdiction,  for  the  reason  that  her  un- 
dertaking on  appeal  had  not  been  filed  within  the  time 
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required  by  law.  This  motion  was  overruled,  and  a 
judgment  rendered  in  favor  of  plaintiff,  and  against  the 
defendant  and  her  surety,  from  which  they  appeal. 

Affirmed. 

For  appellant  theVe  was  a  brief  over  the  names  of  Cicero 
M.  Idleman  and  Chamberlain  &  Thomas,  with  an  oral  argu- 
ment by  Mr.  Geo.  E.  Chamberlain. 

For  respondent  there  was  a  brief  over  the  names  of 
Greenbury  W.  Allen  and  James  Gleason,  with  an  oral  argu- 
ment by  Mr.  Gleason. 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

1.  The  question  to  be  decided  is  whether  the  filing  of 
an  undertaking  for  an  appeal  within  the  time  required  by 
statute  is  essential  to  the  jurisdiction  of  the  appellate 
court.  As  ^  general  rule,  such  undertakings  are  for  the 
benefit  of  the  respondent,  and,  consequently,  he  may 
waive  a  technical  compliance  with  the  statute,  and,  if  he 
does,  the  appellant  is  estopped  from  attacking  the  juris- 
dic^on  of  the  appellate  court  on  the  ground  of  defects  in 
his  own  undertaking:  1  Enc.  PI.  &  Prac.  1002.  And 
this  we  take  to  be  the  rule  in  this  state.  The  statute 
(Hill's  Ann.  Laws,  §  537)  requires  an  undertaking  on  ap- 
peal to  be  filed  within  ten  days  from  the  service  of  notice 
of  the  appeal,  but  the  filing  of  the  undertaking  within 
such  time  is  not  made  essential  to  jurisdiction,  because  it 
is  also  provided  in  the  same  section  that  where  a  party  in 
good  faith  gives  notice  of  an  appeal,  and  thereafter  omits, 
through  mistake,  to  file  an  undertaking,  the  court  or 
judge  thereof,  or  the  appellate  court,  may  permit  such 
undertaking  to  be  filed. 

2.  The  undertaking  in  this  case  is  a  voluntary  obliga- 
tion entered  into  by  the  defendant  and  her  surety.     It  is 
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in  regular  form,  and,  having  served  its  purpose,  neither 
the  appellant  nor  the  surety  is  entitled  to  a  dismissal  of 
the  appeal  because  it  was  not  filed  in  time.  Such  right 
belonged  to  the  respondent  alone,  and,  if  he  saw  fit  to 
waive  it,  and  proceed  with  the  trial  without  objection,  the 
appellant  or  her  surety  cannot  take  advantage  of  the  de- 
fect. It  follows  that  the  judgment  of  the  court  below 
must  be  afiirmed,  and  it  is  so  ordered.  Affirmbd. 


Ai^gued  5  Deoember,  189U ;  decided  15  January,  1900. 
STODDARD  r.  liORD. 

[59  Pac.  710.] 

Extent  and  Enforcement  of  Attorney's  Lien.— An  attorney's  lien  that 
has  been  perfected  against  a  Judgment  In  a  law  action  for  services  rendered 
therein  extends  to  and  covers  a  decree  obtained  in  a  suit  supplemental  to  the 
action  and  Intended  to  provide  a  fund  for  the  payment  of  such  Judgment  even 
though  the  notice  of  the  lien  is  not  served  or  filed  in  connection  with  the 
decree. 

From  Multnomah :    E.  D.  Shattuck,  Judge. 

This  is  a  summary  proceeding  to  compel  the  clerk  of 
the  trial  court  to  issue  an  execution.  The  facts  are,  that 
one  Otto  Morrell  recovered  a  judgment  in  the  Circuit 
Court  of  Multnomah  County,  on  May  3,  1893,  for  $10,000 
against  Joseph  Miller,  and  the  judgment  was  duly  entered 
on  the  judgment  lien  docket  on  the  day  of  its  rendition. 
Before  the  recovery  of  the  judgment,  however.  Miller 
had  transferred  his  property  to  divers  persons,  and  on 
the  twentieth  of  May,  1893,  Morrell,  through  the  same 
attorneys  who  had  represented  him  in  recovering  the 
original  judgment  (and  who  are  the  petitioners  here), 
commenced  a  suit  in  equity  against  Miller  and  one  Charles 
F.  Lord  with  several  other  persons,  to  set  aside  the  con- 
veyances executed  by  Miller,  and  subject  to  the  satisfac- 
tion of  the  judgment  the  property  thereby  conveyed. 
Such  proceedings  were  had  in  the  equity  suit  that  on 
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October  19, 1893,  a  decree  was  entered  in  favor  of  Morrell 
for  a  part  of  the  relief  sought,  which  included  a  personal 
decree  against  Lord.  An  appeal  from  this  decree  resulted 
in  a  slight  modification,  but  there  still  remained  a  per- 
sonal decree  against  Lord  in  favor  of  Morrell :  Morrell  v. 
Miller,  28  Or.  354  (43  Pac.  490  and  45  Pac.  246).  After 
the  rendition  of  the  decree  E.  B.  Watson,  J.  R.  Stoddard, 
and  Edw.  Mendenhall,  who  had  represented  Morrell  in 
the  original  action,  gave  notice  of  their  lien  for  compen- 
sation that  had  been  specially  agreed  upon,  and  such 
notice  was  entered  in  the  judgment  lien  docket,  and  be- 
came a  lien  upon  any  sum  that  might  be  realized  under 
said  judgment.  A  mandate  having  been  sent  down  upon 
Lord's  appeal,  the  trial  court,  on  April  23,  1896,  entered 
a  decree  against  Lord  as  directed  in  the  remittitur,  and 
the  same  was  docketed  and  became  a  lien  upon  his  prop- 
erty. 

On  May  11,  1897,  for  the  expressed  consideration  of 
$50,  Morrell  assigned  all  his  interest  in  said  decree  to  one 
John  F.  Logan,  a  memorandum  of  which  was  entered  in 
the  judgment  lien  docket.  Lord  thereupon  settled  with 
Logan,  and  refused  a  subsequent  request  of  Morrell's 
attorneys  to  pay  them  the  amount  of  the  decree  entered 
against  him  in  pursuance  of  the  mandate  of  this  court, 
which  was  less  than  the  amount  of  compensation  claimed 
under  their  lien.  James  R.  Stoddard  and  Edw.  B.  Wat- 
son thereupon  instituted  this  proceeding  to  compel  the 
issuance  of  an  execution  against  Lord  for  the  amount  of 
such  decree.  The  issues  having  been  made  up  and  a  final 
hearing  had,  the  court  directed  the  clerk  to  issue  the  exe- 
cution as  requested,  whereupon  Lord  appealed. 

AFFIRMED. 

For  appellant  there  was  an  oral  argument  by  Mr.  Charles 
F,  Lord  in  pro  per.,  with  a  brief  over  the  name  of  Thad.  S. 
Potter  to  this  effect : 


414  Stoddard  v.  Lord.  [36  Or. 

The  court  had  no  jurisdiction  of  the  subject-matter  of 
this  suit  because  this  proceeding  is  in  the  nature 'of  a  bill 
of  revivor,  or  bill  of  review,  which  is  by  the  law  of  this 
state  expressly  abolished  :  Hill's  Ann.  Laws,  §§  381  and 
401. 

The  question  here  is :  Does  an  attorney's  lien  served 
and  filed  upon  a  judgment  in  an  action  at  law  attach  to 
a  decree  in  equity  in  a  suit  where  the  same  party  was 
plaintiff,  but  several  other  persons  were  defendants?  I 
think  not.  Tlie  attorney's  lien  is  a  creation  of  statute 
and  can  exist  only  as  it  is  there  created :  Hill's  Ann. 
Laws,  §  1044  ;  Day  v.  Larsen,  30  Or.  247  ;  Alderman  v. 
Nelson,  101  Ind.  255;  Ward  v.  Slierbondy,  96  Iowa,  477 
(65  N.  W.  413) ;    Phillips  v.  Germon,  43  Iowa,  101.     * 

For  respondent  there  was  an  oral  argument  by  Mr.  Edw, 
B.  Watson  in  pro  per.,  with  a  brief  by  Mr.  Benjamin  B.  Beek- 
man  to  this  effect : 

The  suit  in  equity  was  simply  auxiliary  and  supple- 
mental to  the  action  at  law.  The  effect  of  the  personal 
decree  against  Lord  was  that  he  pay  a  certain  amount  on 
the  judgment  in  the  law  action  ;  and  was  simply  the  pro- 
viding of  »  fund  for  the  satisfaction  of  that  judgment. 
The  amount  was  payable  to  the  holders  of  that  judgment 
only,  and  was  therefore  covered  by  the  attorney's  lien  on 
that  judgment :  Clark  v.  Sullivan,  3  N.  D.  280  (55  N.W. 
733)  ;  Leighton  v.  Servison,  8  S.  D.  350  (66  N.  W.  938)  ; 
Barnes  v.  Taylor,  30  N.  J.  Eq.  467  ;  Hobson  v.  Watson,  34 
Me.  20  (56  Am.  Dec.  632);  Newhert  v.  Cunningham,  50 
Me.  231  (79  Am.  Dec.  612). 

The  lien  of  an  attorney  on  a  judgment  for  his  fees  is 
perfect  as  against  an  assignee  of  such  judgment  without 
notice  of  the  lien  to  the  assignee.  No  notice  to  Logan 
was  necessary  :     3  Am.  &  Eng.  Enc.  Law  (2  ed.),  p.  472 ; 
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Sexton  V.  Pike,  13  Ark.  193 ;    Heartt  v.  Chipman,  2  Aik. 
(Vt.)  162;    Renick  v.  Ludington,  16  W.  Va.  398. 

Appellant's  argument  proceeds  upon  the  theory  that 
the  judgment  in  the  action  and  the  decree  in  the  suit  are 
separate  and  distinct,  and  that,  therefore,  the  attorney's 
lien,  having  been  filed  on  the  judgment,  does  not  extend  to 
or  embrace  the  decree .  The  suit  was  purely  supplemental 
to  the  action  and  was  intended  solely  to  provide  a  fund 
for  the  payment  of  the  judgment  to  bring  the  property 
under  the  operation  of  the  judgment.  The  case  at  law 
come  clearly  within  the  North  Dakota,  South  Dakota, 
Maine,  and  New  Jersey  decisions  cited  above.  The  lien 
extended  to  and  covered  the  decree,  for  the  suit  was  a 
mere  incident  to  the  action,  equity  being  resorted  to  to 
enable  plaintiff  Morrell  to  enforce  and  satisfy  his  judg- 
ment against  defendant  Miller.  The  authorities  cited  by 
appellant  are  not  applicable  to  the  present  case,  for  the 
lieu  had  been  properly  perfected,  and  covered  not  only 
the  judgment  itself  but  all  the  incidents  thereto,  includ- 
ing the  personal  decree  against  appellant  in  the  supple- 
mental suit.  The  decree  provided  a  fund  for  the  pay- 
ment of  the  judgment,  and  payment  thereof  could  be  made 
only  to  the  holders  of  the  judgment.  We  submit  that  re- 
spondents fully  complied  with  the  statutory  requisites  in 
perfecting  their  lien,  and  that  the  order  of  the  court  below 
was  entirely  proper  and  correct. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

Appellants'  counsel  contend  that,  notice  of  the  attor- 
ney's lien  having  been  given  in  the  suit,  their  client  is 
protected  in  his  payment  to  Logan  of  the  amount  awarded 
by  the  decree  ;  while  respondents'  counsel  maintain  that 
the  suit  to  set  aside  the  conveyances,  and  to  subject  the 
property  to  the  payment  of  the  judgment,  was  only  aux- 
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iliary  to  the  action,  and  that  the  notice  which  was  given, 
that  a  lien  was  claimed  upon  the  money  in  the  hands  of 
the  adverse  party  to  said  action,  was  a  notice  to  the  par- 
ties in  the  suit.  The  statute  gives  a  lien  to  an  attorney 
for  his  compensation,  upon  money  in  the  hands  of  the 
adverse  party,  from  the  time  of  giving  notice  of  the  lien 
to  such  party :  Hill's  Ann.  Laws,  §  1044.  The  notice 
was  given  prior  to  the  rendition  of  the  decree  in  this 
court,  and  it  remains  to  be  seen  whether  it  operated  as 
notice  to  the  parties  in  the  suit. 

An  attorney's  lien  for  compensation  is  a  creature  of  the 
statute,  and  the  benefits  to  be  derived  therefrom  are  ob- 
tained only  by  a  strict  compliance  with  its  provisions : 
Day  V.  Larsen,  30  Or.  247  (47  Pac.  101).  The  lien,  when 
it  attaches  to  money  in  the  hands  of  the  adverse  party, 
is,  in  effect,  an  equitable  assignment  pro  tanto  by  the 
client  to  his  attorney  of  so  much  thereof  as  may  be  neces- 
sary to  satisfy  his  demand  for  services  performed  in  secur- 
ing the  fund.  In  Clark  v.  Sullivan,  3  N.  D.  280  (55  N. 
W.  733) ,  plaintiff  secured  a  judgment  in  a  justice's  court 
against  one  Mead,  who  appealed  therefrom  to  the  district 
court,  and  Sullivan  became  surety  on  the  undertaking 
for  the  appeal,  agreeing  that  he  would  pay  any  judgment 
which  might  be  rendered  against  Mead  in  said  action. 
The  judgment  having  been  affirmed,  plaintiff's  attorney 
entered  his  notice  of  lien  in  the  judgment  book  opposite 
the  entry  of  judgment.  Mead  having  no  property  to  ap- 
ply on  the  judgment,  Clark  commenced  an  action  against 
Sullivan  on  the  undertaking,  and  the  latter  set  up  as  a 
counterclaim  a  judgment  rendered  against  plaintiff  in 
favor  of  Fairbanks,  Morse  &  Company,  which  had  been 
assigned  to  him  prior  to  the  commencement  of  the  latter 
action.  Plaintiff's  attorney  intervened,  claiming  that  his 
lien  took  precedence  of  the  judgment  against  his  client, 
and  it  was  held  that  the  lien  embraced,  not  only  the  judg- 
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ment  rendered  in  the  action  to  recover  such  money,  but 
also  the  undertaking  for  the  payment  of  such  judgment. 
So,  too,  in  Leighton  v.  Serveson,  8  S.  D.  350  (66  N.  W. 
938),  it  was  held  that  an  attorney,  by  perfecting  his  lien, 
obtained  an  interest  in  the  judgment  and  in  the  cause  of 
action  on  the  appeal  bond  which  was  not  affected  by  a 
subsequent  assignment  of  plaintiff's  interest  in  the  judg- 
ment to  one  of  the  sureties  in  the  undertaking.  By  the 
suit  to  subject  Miller's  property  in  Lord's  hands  to  the 
payment  of  Morrell's  judgment.  Lord  became  a  party  to 
the  original  judgment,  and  a  notice  of  lien,  having  been 
properly  filed  therein,  attached  to  the  fund  in  his  hand. 
No  error  was  therefore  committed  in  ordering  the  clerk 
to  issue  execution,  and  hence  it  follows  that  the  judgment 
is  afiBrmed.  Affirmed. 


Argued  20  December,  1899 ;  decided  29  January,  1900. 
YOUNG  V.  STATE. 

[47  L.  R.  A.  548,  69  Pac.  812,  00  Pac  711.] 

1.  Declarations  of  Deceased  Persons  as  Evidence.— Declarations  made  by 

a  man  as  to  his  own  history  and  family  relations  are  admissible  after  his 
death,  for  the  purpose  of  identifying  him,  in  an  action  by  his  relatives  against 
the  state  to  recover  the  proceeds  of  his  estate,  which  has  been  escheated . 
ThompMm  V.  IToo^,  8  Or.  454,  distinguished. 

2.  Character  of  Kscheat  Proceedings  — Finality  of  Findings.— Escheat 

proceedings  are  law  actions,  and  findings  of  fact  on  disputed  questions  are 
not  open  to  review  on  appeal. 

8.  Recovery  of  Escheated  Property— Expenses  of  Htate.— In  an  action  to 
recover  the  proceeds  of  escheated  property,  brought  under  Section  8141,  Hill's 
Ann.  Laws,  providing  that  the  recovery  shall  be  without  cost  to  the  state,  the 
total  expense  of  defending  the  fund  both  in  the  present  and  all  previous  ac- 
tions, and  including  the  fees  of  special  counsel,  whose  employment  is  conceded 
to  have  been  proper,  should  be  first  deducted  from  the  amount  of  the  fUnd. 

4.  Escheat— Pleading— Expenses  of  State.— Since  the  rules  of  pleading  in 
escheat  proceeding  under  the  statute  are  not  applied  as  strictly  as  In  ordinary 
actions,  and  in  view  of  the  requirement  of  Section  3141,  Hill's  Ann.  Laws,  that 
the  sQCcessftil  claimant  of  an  escheat  shall  be  paid  the  stime,  "but  without 
cost  to  the  state,"  the  court  should  deduct  from  the  fund  or  property  the  total 
expense  of  the  state  In  protecting  It,  though  the  state  did  not  in  Its  answer 
specify  the  amount  expended  or  ask  Its  allowance. 
86  Ob.— 27. 
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5.  RiTLES  or  Court— Expense  of  Printing  Abstract.— Under  Rule  4  of  the 

supreme  court  {2i  Or.  591),  requiring  the  appellant  to  print  so  much  of  the  rec- 
ord as  shall  be  necessary  to  a  ftiU  understanding  of  the  question  presented  for' 
decision,  and  no  more,  a  party  will  not  be  allowed  to  charge  for  a  large  abstract 
when  five  pages  would  fiilrly  present  the  question  involved. 

6.  Escheat— Interest  During  Period  of  Appeal.— Under  Section  8141,  Hill's 

Ann.  Laws,  directing  that  in  case  a  party  shall  be  found  entitled  to  an  escheat 
the  court  shall  direct  the  secretary  of  state  to  draw  a  warrant  for  the  amount, 
"but  without  interest,"  and  section  2219,  subd.  3,  providing  that  claims  against 
the  state  shall  not  draw  interest  until  after  the  issuance  of  a  warrant  and  its 
nonpayment  by  the  treasurer  after  demand,  a  successful  escheat  claimant 
whose  warrant  has  been  refused  because  of  a  pending  appeal  by  the  state  is 
not  entitled  to  interest  Arom  the  time  of  the  refusal  until  the  Judgment  w&» 
affirmed.  The  general  rule  as  to  interest  does  not  apply,  for  the  sovereign  never 
pays  interest  except  by  its  own  consent. 

From  Multnomah  :   Alfred.  F.  Sears,  Jr.,  Judge. 

Action  by  Amos  T.  Young  and  others  against  the  State 
of  Oregon  to  recover  the  proceeds  of  the  escheated  prop- 
erty of  one  Fenstermacher.  There  was  a  judgment  award- 
ing plaintiffs  the  amount  of  the  fund,  less  the  expenses  of 
this  and  two  previous  cases  brought  for  the  same  purpose 
by  other  persons.  The  state  appealed  from  the  whole 
judgment,  and  the  plaintiffs  took  a  cross  appeal  from  that 
part  of  the  judgment  deducting  from  the  fund  the  expenses 
of  defending  it.  Affirmed. 

For  plaintiffs  there  was  a  brief  over  the  name  of  Killin 
&  Moreland,  with  an  oral  argument  by  Mr.  Julius  C.  More- 
land. 

For  the  state  there  was  a  brief  over  the  names  of  Russell 
E.  Sexually  District  Attorney,  and  Chester  V.  Dolph,  with 
an  oral  argument  by  Mr.  Dolph, 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  action  brought  to  recover  the  proceeds  of 
property  heretofore  escheated  to  the  state.  The  facts  are 
that  about  thirty  or  forty  years  ago  a  man  calling  himself 
John  Fenstermacher  settled  in  Multnomah  County,  where 
he  continued  to  reside  until  his  death,  in  1887,  and  in 
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the  meantime  accumulated  considerable  property.  He 
seems  to  have  been  a  retiring,  eccentric,  and  somewhat 
peculiar  man,  and,  except  in  a  very  few  instances,  was 
reticent  on  the  subject  of  his  parentage,  antecedents,  and 
history.  Dying  intestate,  unmarried,  and  without  known 
heirs,  his  property  was  regularly  escheated  to  the  state, 
in  the  manner  provided  by  statute  (Hill's  Ann.  Laws,  § 
3136  et  seq.)^  and  the  proceeds  thereof,  amounting  to 
$15,165.62,  were  paid  into  the  state  treasury,  to  the  credit 
of  the  escheat  fund.  Within  the  time  allowed  by  law 
(Hill's  Ann.  Laws,  §  3141),  this  action  was  brought  by 
the  plaintiffs,  who  claim  to  be  his  nephews  and  half-sisters, 
to  recover  the  escheated  assets.  To  prove  their  heirship, 
they  gave  evidence  to  the  effect  tliat  in  1826  or  1827  one 
George  Fenstermacher  and  Elizabeth  Newhard  were 
married  in  Pennsylvania,  and  as  a  result  of  such  marriage 
four  children  were  born  to  them,  to  wit,  Lavina,  Jonas, 
Amanda,  and  John ;  the  two  latter  of  whom  died  at  an 
early  age,  unmarried.  About  1837  or  1838  the  father 
deserted  the  family,  and  was  never  afterwards  heard  of. 
Lavina,  the  eldest  daughter,  then  a  girl  ten  or  eleven 
years  of  age,  went  out  to  work,  and  was  subsequently 
married  to  John  Young,  a  stage  driver,  by  whom  she  had 
three  children,  one  of  whom  died  in  infancy,  and  the 
other  two  are  plaintiffs  in  this  action .  The  mother,  Eliza- 
beth, with  her  two  sons,  after  living  among  lier  relatives 
a  short  time,  went  to  the  Northampton  Poorhouse  in 
1839.  From  there  Jonas  was  bound  out  to  one  David 
Keller,  of  Stroudsburg,  Pennsylvania,  where  he  remained 
five  or  six  years.  He  then  went  to  learn  the  brickmason's 
trade  with  a  man  by  the  name  of  Deal,  with  whom  he 
remained  a  short  time,  and  then  went  away  to  shift  for 
himself.  After  remaining  at  the  poorhouse  for  a  time, 
his  mother  married  one  Osterman,  by  whom  she  had  three 
children,  who  are  also  plaintiffs  in  this  case.     She  died 
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July  22,  1889.  These  facts  were  proved  by  persons  re- 
lated to  the  family,  many  of  whom  testified  from  their 
own  knowledge.  The  plaintiffs  further  gave  evidence  to 
the  effect  that  in  June,  1855,  a  young  man  calling  him- 
self John  Fenstermacher  enlisted  at  Wilkesbarre,  Penn- 
sylvania, in  Company  G,  Ninth  Regiment,  United  States 
Infantry,  and  afterwards  came  with  his  company  to  this 
coast.  After  he  enlisted  he  was  arrested,  or  his  arrest 
attempted,  on  a  warrant  under  the  name  of  Jonas  Fens- 
termacher ;  but  by  some  arrangement  or  management  of 
the  captain  the  officer  was  not  allowed  to  take  him,  and 
he  went  on  with  his  company.  At  Fort  Simcoe,  about 
1858  or  1859,  he  was  accused  of  desertion,  caught,  flogged, 
and  dishonorably  discharged.  The  plaintiffs  were  also 
permitted,  over  the  defendant's  objection  and  exception, 
to  prove  declarations  made  by  the  young  man,  John  Fens- 
termacher, at  Wilkesbarre,  Pennsylvania,  about  the  time 
of  his  enlistment,  to  his  comrades  in  the  army  from  1855 
to  1858  ;  and  by  the  deceased,  whose  property  is  in  con- 
troversy, to  the  citizens  of  Portland,  concerning  his  past 
life  and  history,  to  the  effect,  among  other  things,  that 
he  came  from  Pennsylvania,  and  his  given  name  was  not 
John,  but  Jonas  ;  that  he  changed  it  to  conceal  his  iden- 
tity ;  that  his  father  deserted  the  family  when  he  was  a 
small  boy,  and  he  and  his  mother  went  to  the  poorhouse  ; 
that  one  Dave  Keller  took  him  out  and  kept  him  a  few 
years,  when  he  ran  away,  enlisted  in  the  army,  and  came 
with  his  company  to  Washington  Territory  ;  that  he  de- 
serted, was  flogged,  and  subsequently  discharged,  and 
came  to  Portland ;  that  he  had  a  younger  brother,  and 
a  sister  named  Lavina,  who  married  a  stage  driver  named 
Young.  And  the  only  question  to  be  decided  is  whether 
such  evidence  is  competent. 

1 .     It  is  contended  for  the  defendant  that  such  declara- 
tions were  not  admissible,  because  there  was  no  evidence 
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given  or  offered  on  the  trial  showing  or  tending  to  show 
that  the  Fenstermacher  w^ho  resided  near  Portland,  and 
whose  estate  is  in  controversy,  was  related  to  the  present 
plaintiffs,  except  his  own  declarations.  It  is  undoubtedly 
the  rule  that  declarations  of  a  deceased  person  cannot  be 
admitted  to  prove  the  pedigree  of  other  parties  unless  the 
relationship  of  the  declarant  to  such  parties  is  shown  by 
evidence  other  than  his  own  declarations  :  Thompson  v. 
Woolf,  8  Or.  454.  But  the  declarations  of  Fenstermacher 
were  not  offered  or  admitted  in  evidence  as  proof  of  pedi- 
gree, but  for  the  purpose  of  identifying  him  as  the  Jonas 
Fenstermacher  who  was  born  and  formerly  lived  in  Penn- 
sylvania, and  who  is  shown  by  the  testimony  to  have  been 
a  relative  of  the  present  plaintiffs  in  this  action.  Upon 
this  question  it  is  said  in  the  American  &  English  Ency- 
clopaedia of  Law  (vol.  9,  p.  866,  1  ed.)  that  the  ''identity 
of  person  may  be  proved  by  the  concurrence  of  several 
characteristics.  In  a  question  of  identity  it  is  admissible 
to  show  the  name  a  person  bore,  his  personal  appearance 
and  conversations,  and  the  account  he  gave  of  himself, 
his  family  connections,  and  associations."  This  state- 
ment of  the  law  is  fully  supported  by  the  case  cited  (Mul- 
lery  y.  Hamilton,  71  Ga.  720,  51  Am.  Rep.  288),  and  also 
by  Wise  v.  Wymi,  59  Miss.  588  (42  Am.  Rep.  381) .  The 
facts  in  the  latter  case  are  quite  similar  to  those  now 
under  consideration .  A  man  calling  himself  Charles  Wise 
lived  in  Holmes  County,  Mississippi,  continuously  for 
many  years  ;  and  dying  intestate,  unmarried,  and  with- 
out known  heirs,  his  property  was  by  regular  proceedings 
escheated  to  the  state.  Witliin  the  time  limited  by  the 
statute,  an  action  was  brought  for  the  recovery  of  the 
property  by  parties  claiming  to  be  heirs  at  law  of  the  de- 
cedent. In  support  of  their  contention  they  proved  that 
they  were  the  children  of  Thomas  Wise,  formerly  a  resi- 
dent of  a  place  known  as  ''Hell's  Corner,"  in  Virginia; 


422  Young  v.  State.  [36  Or. 

that  nearly  fifty  years  before  their  father  had  a  younger 
brother,  named  Charles,  who,  having  seduced  a  young 
lady  of  respectable  family,  fled  the  country  to  escape  the 
consequences  of  his  act,  and  announced  at  the  time,  to 
an  intimate  friend,  that  he  expected  to  go  to  Mississippi, 
and  should  take  care  that  no  one  in  Virginia  should  ever 
discover  the  place  of  his  future  home.  From  that  time 
forth,  until  within  a  short  time  before  the  bringing  of  the 
action,  nothing  was  ever  heard  in  Virginia  of  the  subse- 
quent career  of  Charles  Wise.  Having  made  this  charac- 
ter of  proof  the  plaintiffs  proposed  to  prove  by  two  wit- 
nesses that  the  man  known  in  Holmes  County  as  Charles 
Wise,  and  whose  estate  was  in  litigation,  told  them  that 
he  came  from  a  place  in  Virginia  known  as  ''Hell's  Cor- 
ner," that  he  had  there  a  brother  named  Thomas,  and 
that  he  had  left  there  because  of  some  trouble  about  a 
woman.  This  testimony  was  excluded  by  the  trial  court, 
but  upon  an  appeal  the  supreme  court,  after  an  examina- 
tion of  the  question,  held  the  evidence  competent,  and, 
speaking  through  Mr.  Justice  Chalmers,  said:  ''Inde- 
pendently of  these  or  of  any  authorities,  we  think,  ex 
necessitate  rei,  and  as  a  matter  of  common  sense,  that 
declarations  such  as  were  offered  here,  and  under  the  cir- 
cumstances here  existing,  should  always  be  received  in 
evidence.  They  stand  to  some  extent  upon  the  footing  of 
declarations  against  interest,  or  of  what  Mr.  Wharton 
calls  'self -disserving  declarations.'  If  they  be  not  admit- 
ted, there  must  be  in  many  cases  a  failure  of  justice.  No 
man  who  knew  Charles  Wise  in  Virginia  ever  saw  him 
here,  and  no  man  who  knew  him  here  ever  saw  him  in 
Virginia  ;  and,  if  we  reject  his  own  statements  as  to  who 
he  was  and  whence  he  came,  these  inquiries  must  remain 
forever  unanswered.  If  such  be  the  rule  of  law,  it  must 
be  impossible  legally  to  establish  the  identity  of  very 
many  travelers  who  die  among  strangers  in  distant  lands, 
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although  in  point  of  fact  there  may  not  be  in  any  man's 
mind  the  slightest  doubt  as  to  who  they  were." 

In  Mxdlery  v.  Hamiltoii,  71  Ga.  720  (51  Am.  Rep.  288), 
a  legacy  had  been  left  to  a  certain  child  ;  and  the  ques- 
tion was  whether  he  survived  the  testatrix,  and  whether 
a  certain  person  who  did  survive  her  and  claimed  to  be 
the  legatee  was  such  in  fact.  On  the  question  of  identity 
it  was  held  admissible  to  show  the  name  such  person  bore, 
his  personal  appearance  and  conversation,  and  the  account 
he  gave  of  himself,  his  family  connections,  and  associa- 
tions. The  doctrine  of  this  case  is  approved  by  the  Civil 
Court  of  Appeals  of  Texas  in  Nehring  v.  McMurrain,  45 
S.  W.  1032;  and,  although  the  opinion  in  the  Nehring 
Case  was  subsequently  modified  (Tex.  Civ.  App.  46  S.  W. 
369)  because  it  appeared  that  the  person  who  made  the 
declarations  was  living  at  the  time  of  the  trial,  the  gen- 
eral doctrine  does  not  seem  to  have  been  disturbed.  In 
Cuddy  V.  Brown,  78  111.  415,  and  Adie  v.  Commonwealth,  25 
Grat.  712,  evidence  of  this  character  seems  to  have  been 
admitted  without  objection.  And  in  Thompson  Y.Woolf, 
8  Or.  454,  it  was  said  by  this  court  that  such  evidence 
would  have  been  competent  if  it  had  been  ofiFered  on  the 
trial.  From  these  authorities, — and  they  are  the  only 
ones  directly  in  point  to  which  our  attention  has  been 
called,  or  which  we  have  been  able  to  find, — we  conclude 
that  there  was  no  error  in  admitting  the  testimony  re- 
ferred to.  As  having  more  or  less  bearing  upon  the  gen- 
eral question,  reference,  however,  is  made  to  Hubback, 
Sue.  457  ;  Wharton,  Ev.  §  208  ;  Gillett,  Ind.  &  Col.  Ev. 
§  143  ;  Jackson  v.  Etz^  5  Cow.  314;  Howard  v.  Russell 
(Tex.  Sup.) ,  12  S.  W.  525  ;  Byers  v.  Wallace,  87  Tex.  503 
(28  S.  W.  1056,  and  29  S.  W.  760);  Inhahiianis  of  North 
Brookfield  v.  Inhabitants  of  Warren,  82  Mass.  (16  Gray)  171; 
Hintze  v.  Krabbenschmidt  (Tex.  Civ.  App.) ,  44  S.  W.  38  ; 
Brown  v.  Brown  (Tex.  Civ.  App.),  36  S.  W.  918. 
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2.  It  is  held  in  Fenstermacher  v.  State ^  19  Or.  504  (25 
Pac.  142),  that  a  proceeding  of  this  kind  is  an  action  at 
law,  and  therefore  the  findings  of  the  trial  court  upon  con- 
troverted facts  are  not  open  to  review  here.  The  court 
below  found  that  the  plaintiffs  were  the  heirs  at  law  of 
the  deceased,  and  entitled  to  recover,  and  such  finding  is 
conclusive  upon  this  appeal. 

3 .  The  only  remaining  question  is  the  amount  to  which 
the  plaintiffs  are  entitled.  The  evidence  shows  the  origi- 
nal amount  of  the  escheated  assets  to  have  been  $15,165.62, 
but  that  the  state  has  paid  out  $1,995.05  for  costs  and  ex- 
penses necessarily  incurred  in  successfully  defending  two 
certain  actions  brought  to  recover  the  fund  by  parties 
claiming  to  be  entitled  thereto  ;  and  the  court  below  found 
that  $1,000  is  a  reasonable  compensation  for  special  coun- 
sel employed  by  the  governor  to  defend  this  action,  and 
held  that  the  state  was  entitled  to  retain  from  the  escheated 
assets  the  amount  of  money  so  paid  out,  and  such  coun- 
sel fees,  and  entered  judgment  in  favor  of  plaintiffs  for 
the  remainder.  From  this  judgment  the  plaintiffs  prose- 
cute an  appeal,  but,  in  our  opinion,  it  must  be  afiirmed. 
The  proceedings  for  the  escheat  of  Fenstermacher's  prop- 
erty having  been  in  all  things  regular  and  in  accordance 
with  the  statute,  the  judgment  therein  is  conclusive,  and 
vested  the  title  to  the  property  in  the  state,  save  and  ex- 
cept as  the  rights  of  subsequent  claimants  are  preserved 
by  section  3141 :  11  Am.  &  Eng.  Enc.  Law  (2  ed.),  328 ; 
Hamilton  v.  Broivn,  161  U.  S.  256  (16  Sup.  Ct.  585,  40 
L.  Ed.  691).  That  section  provides  in  substance,  that, 
within  ten  years  after  a  judgment  in  an  escheat  proceed- 
ing, a  person  not  a  party  or  privy  thereto  may  file  a  pe- 
tition in  the  circuit  court  of  the  county  where  the  infor- 
mation was  filed,  showing  his  claim  or  right  to  the  prop- 
erty or  proceeds  thereof,  a  copy  of  which  must  be  served 
upon  the  district  attorney,  who  must  answer  the  same ; 
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and  the  court  is  thereupon  required  to  try  the  issue  as  in 
a  civil  action,  and,  if  it  is  determined  that  such  person  is 
entitled  to  the  property  or  the  proceeds  thereof,  it  must 
order  the  property,  if  it  has  not  been  sold,  to  be  delivered 
to  him,  or,  if  sold,  and  the  proceeds  paid  into  the  state 
treasury,  then  it  must  order  the  Secretary  of  State  to  draw 
his  warrant  on  the  State  Treasurer  for  the  payment  of  the 
same,  *'but  without  interest  or  costs  to  the  state."  It  is 
by  virtue  of  this  statute  only  that  the  plaintiffs  have  any 
standing  in  court,  and  they  are  entitled  to  just  what  the 
statute  allows  them,  and  no  more  ;  and  that  is  a  right  to 
the  fund,  ''but  without  interest  or  costs  to  the  state," 
which  plainly  contemplates  that  it  shall  be  paid  to  them, 
less  such  costs  and  expenses  as  the  state  may  have  in- 
curred on  account  thereof.  It  seems  to  be  the  primary 
idea  of  the  statute  that  the  state  shall  incur  no  costs  or 
expenses  on  account  of  escheated  assets  or  funds.  Sec- 
tion 3140  provides  that  the  court  before  whom  escheat 
proceedings  are  conducted  shall  allow  to  the  district  at- 
torney a  reasonable  fee  for  conducting  the  same,  not  ex- 
ceeding ten  per  cent.,  which  shall  be  paid  out  of  the  fund 
itself ;  and  section  3144,  that  the  fees  of  special  counsel 
employed  by  the  governor  shall  be  paid  out  of  the  pro- 
ceeds arising  from  the  proceedings .  In  our  opinion ,  there- 
fore, the  plaintiffs  in  this  case  are  entitled  to  the  fund 
paid  into  the  state  treasury,  less  the  costs  and  expenses 
incurred  by  the  state  in  preserving  and  defending  it.  The 
reasonableness  of  such  costs,  expenses,  and  attorney's  fees 
is  not  challenged  ;  nor  is  there  any  question  as  to  the  ne- 
cessity for  incurring  them. 

4.  It  is  claimed,  however,  that  because  the  answer  to 
this  proceeding  does  not  set  up  or  allege  the  previous  pay- 
ment, nor  the  value,  of  the  services  of  special  counsel,  it 
ought  not  to  be  allowed  ;  but  proceedings  of  this  charac- 
ter are  statutory,  and  the  strict  rules  of  pleading  in  ordi- 
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nary  actions  do  not  apply.  The  direction  of  the  statute 
that  the  money  shall  be  paid  over  to  the  claimant,  "with- 
out interest  or  costs  to  the  state,"  is  the  measure  of  the 
court's  authority  in  the  premises,  and  must  be  observed, 
although  the  answer  to  the  petition  may  be  in  some  re- 
spects informal  or  defective.  It  follows  that  the  judg- 
ment of  the  court  below  must  be  affirmed,  and  it  is  so  or- 
dered. Affirmed. 

Decided  26  February,  1900. 

On  Defendant's  Motion  for  Costs  and  Attorney 

Fees,  and 

On  Plaintiff's  Motion  for  Interest  on  the  Judgment. 

[OOPac.711.] 

Per  Curiam.  These  are  motions  by  the  respondent  to 
be  allowed  certain  sums  as  costs,  disbursements,  and  at- 
torney's fees,  and  by  appellants  for  interest  on  the  money 
due  on  the  judgment  of  the  court  below  from  the  time 
demand  was  made  upon  tlie  Secretary  of  State  for  the 
issuance  of  a  warrant  therefor.  The  special  counsel  for 
the  respondent  insists  that  the  state  is  entitled  to  retain 
out  of  the  fund  in  the  hands  of  the  State  Treasurer  the 
following  sums  paid  by  it  as  disbursements,  viz.  :  For 
printing  brief  and  abstract,  $280  ;  copy  of  judgment  roll, 
$3  ;  copy  of  bill  of  exceptions,  $30 ;  and  for  extending 
stenographic  notes  of  the  testimony,  $30.  He  also  peti- 
tions the  court  for  an  additional  allowance  of  $1,000  as 
attorney's  fees;  $10.80,  traveling  expenses,  and  eighty 
cents,  express  charges. 

5.  The  appellant  is  required  by  Rule  No.  4  to  prepare  a 
printed  abstract  of  so  much  of  the  record  as  may  be  neces- 
sary to  a  full  understanding  of  the  question  presented  for 
decision:  24  Or.  591.  The  rules  adopted  by  the  court 
were  designed  to  facilitate  the  dispatch  of  business,  and 
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to  simplify  proceedings  in  the  trial  of  causes  upon  appeal, 
and  the  rule  to  which  attention  has  been  called  requires 
the  appellant  to  include  in  the  printed  abstract  only  so 
much  of  the  record  as  may  be  necessary  to  present  the 
questions  reserved  by  the  assignment  of  errors  :  Cox  v. 
Alexander y  30  Or.  438  (46  Pac.  794).  An  examination  of 
the  printed  abstract  herein  shows  that  it  contains  three 
hundred  and  eleven  pages.  The  action  of  the  trial  court 
chiefly  relied  upon  for  a  reversal  of  the  judgment  is  the 
admission  of  the  alleged  declarations  of  Jonas  Fenster- 
macher  in  evidence  for  the  purpose,  as  it  is  claimed  by 
respondent's  counsel,  of  proving  his  pedigree.  The  inter- 
rogatory propounded  to  a  single  witness  upon  that  subject, 
the  objection  thereto,  and  the  exception  to  the  action  of 
the  court,  in  permitting  the  witness  to  answer,  would  have 
been  sufficient  to  raise  the  question  presented  by  the  as- 
signment of  errors.  A  printed  abstract  of  four  or  five 
pages  would  have  been  amply  sufficient,  in  our  judgment, 
to  present  every  question  sought  to  be  reviewed.  The 
practice  of  overloading  the  abstract  is  a  material  departure 
from  the  design  of  the  rules,  imposes  upon  litigant  parties 
needless  burdens,  and,  instead  of  facilitating,  impedes, 
the  dispatch  of  business.  We  deem  it  proper,  therefore, 
to  disallow  the  payments  so  made  by  the  state. 

As  to  the  claim  for  extra  allowance  as  attorneys 's  fees, 
no  showing  was  made  in  the  court  below  or  in  this  court 
as  to  the  reasonable  value  of  the  service  performed  ;  and, 
that  court  having  allowed  special  counsel  the  sutn  of 
$1,000,  it  will  not  be  increased  in  this  court,  nor  the  other 
items  of  expense  be  allowed,  in  the  absence  of  such  show- 
ing. 

6.  A  judgment  having  been  rendered  in  the  court  be- 
low against  the  state  for  the  sum  of  $12,170.57,  appel- 
lants' counsel  on  March  14,  1899,  presented  to  the  Secre- 
tary of  State  a  certified  copy  of  the  order  of  said  court,  and 


428  Faber  v.  Hougham.  [36  Or. 

demanded  that  a  warrant  be  drawn  on  the  State  Treasurer 
for  that  amount ;  but,  the  secretary  having  refused  to  is- 
sue the  same,  it  is  insisted  that  the  defendant,  having  had 
the  use  of  the  money,  should  pay  interest  thereon  at  the 
legal  rate  from  the  time  the  demand  was  made  until  the 
judgment  was  affirmed.  The  state,  by  reason  of  its  sover- 
eignty, cannot  be  compelled  to  pay  interest  on  its  debts 
without  its  consent,  evidenced  by  an  act  of  the  legislative 
assembly:  Monteith  v.  Parker,  36  Or.  170  (59  Pac.  192). 
The  statute,  instead  of  providing  for  the  payment  of  in- 
terest on  funds  arising  from  the  sale  of  property  escheated 
to  the  state  and  paid  over  to  the  State  Treasurer,  declares 
that  in  an  action  to  recover  said  fund  by  a  claimant  there- 
of, if  it  shall  be  determined  that  he  is  entitled  thereto,  the 
court  shall  direct  the  Secretary  of  State  to  draw  a  war- 
rant on  the  State  Treasurer  for  the  payment  thereof,  '*but 
without  interest  or  cost  to  the  state  :'*  Hill's  Ann.  Laws, 
§  3141.  Plaintiffs  are  thus  precluded  from  obtaining  in- 
terest on  their  demand  until  they  shall  have  secured  a 
warrant  therefor,  and  the  same  is  indorsed  by  the  State 
Treasurer  "Not  paid  for  the  want  of  funds  :"  Hill's  Ann. 
Laws,  §  2219,  subd.  3.  The  motions  of  appellants'  and 
respondent's  counsel  must  therefore  be  denied,  and  it  is 
so  ordered.  Motions  Overruled. 

Argued  27  December,  1899;  decided  8  January ;  rehearing  denied  19  February,  1900. 

— FABER  V,  HOUGHAM. 

86   4» 

tf   WO  [59  Pac.  517, 1111.] 

1.  Contracts— Precedent  Condition.— It  is  a  general  rule  regarding  covenants 

in  contracts  that  when  one  of  two  promlHcs  is  to  be  performed  before  the  other, 
the  performance  of  the  first  is  a  condition  precedent  to  the  performance  of  the 
latter;  thus,  where  a  grower  agreed  to  sell  and  deliver  a  quantity  of  hops  at  a 
stated  price  per  pound,  payable  in  three  installments,  the  buyer  cannot  sue 
the  seller  for  damages  on  account  of  nondelivery  unless  he  has  paid  the  in- 
stallments, for  such  payments  are  conditions  precedent  to  the  right  to  a  de- 
livery. 

2.  Breach  of  Executory  Contract— Right  to  Damages.— In  an  action  for 

breach  of  an  executory  contract  of  sale,  defendant's  fi&llureto  return  the  pay- 
ment made  at  the  time  of  signing  does  not  relieve  the  plaintiff  ftt>m  perform- 
ing a  condition  precedent  to  his  right  to  recover. 


Jan.  1900.]  Faber  v.  Hougham.  429 

From  Marion  :   Geo.  H.  Burnett,  Judge. 

Action  by  Faber  &  Neis  against  C.  R.  Hougham  for 
damages,  wherein  plaintiffs  recovered  judgment. 

Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Shaw^ 
Hunt  &  McCulloch,  with  an  oral  argument  by  Mr.  J.  W. 
McCulloch, 

For  respondents  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Woodson  T.  Slater  and  Wm.  M.  Kaiser. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  damages  for  the  breach  of 
a  written  contract  made  on  the  ninth  day  of  September, 
1896,  whereby  the  defendant  agreed  to  sell  and  deliver 
to  the  plaintiffs,  fourteen  thousand  pounds  of  hops  then 
growing  on  his  farm,  after  they  were  picked,  cured,  and 
baled,  for  which  the  plaintiffs  agreed  to  pay  five  cents  a 
pound,  $1  of  which  was  paid  at  the  time  the  contract  was 
made,  three  and  one-half  cents  a  pound  were  to  be  paid 
at  the  time  of  picking,  the  hops,  on  or  about  September 
15,  and  the  balance  after  delivery  and  acceptance.  The 
complaint  sets  out  the  contract  in  full ;  alleges  that  im- 
mediately after  its  execution  it  was  mutually  agreed  be- 
tween the  parties  that  the  payment  of  three  and  one-half 
cents  a  pound  should  be  made  at  the  Bank  of  Woodburn  ; 
avers  full  performance  by  plaintiffs  of  the  contract  as  so 
modified,  and  the  defendant's  refusal  to  deliver  the  hops 
as  agreed,  to  their  damage  in  the  sum  of  $1,200.  The 
answer  admits  the  making  of  the  contract  set  out  in  the 
complaint,  but  denies  the  alleged  oral  modification  thereof, 
and  for  a  further  and  separate  defense  alleges  that  the 
plaintiffs  failed,  neglected,  and  refused  to  pay  the  three 
and  one-half  cents  a  pound,  or  any  part  thereof,  accord- 
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ing  to  the  terms  of  the  contract,  and  that  upon  such 
refusal  the  defendant  elected  to,  and  did,  declare  the 
contract  rescinded.  A  reply  was  filed,  denying  the  new- 
matter  alleged  in  the  answer,  and  upon  the  issues  joined 
the  cause  went  to  trial  before  a  jury.  The  plaintiffs  gave 
evidence  tending  to  prove  the  oral  agreement  set  out  in 
the  complaint,  compliance  on  their  part  with  the  contract 
as  so  modified,  and  the  price  of  hops  at  the  date  and  place 
fixed  by  the  written  contract  for  their  delivery.  The  de- 
fendant, on  his  part,  gave  testimony  contradicting  the 
plaintiffs'  evidence  as  to  the  alleged  oral  modification  of 
the  contract,  but  there  was  no  conflict  as  to  the  value  of 
the  hops.  When  the  defendant  rested,  the  court,  on  mo- 
tion of  the  plaintiffs,  directed  a  verdict  in  their  favor  for 
the  market  value  of  the  hops,  less  the  contract  price  ;  and 
from  the  judgment  entered  thereon  this  appeal  is  taken. 

This  ruling  must  have  been  predicated  upon  the  as- 
sumption that  a  failure  on  the  part  of  the  plaintiffs  to 
make  the  payment  of  three  and  one-half  cents  a  pound 
as  agreed  would  not  preclude  them,  from  recovering  dam- 
ages for  the  subsequent  failure  of  the  defendant  to  deliver 
the  hops,  because  there  was  a  conflict  in  the  testimony 
as  to  whether  the  plaintiffs  had  complied  with  the  con- 
tract in  this  regard ;  and,  unless  such  issue  was  imma- 
terial, it  ought  to  have  been  determined  by  the  jury,  and 
not  by  the  court. 

1 .  Now,  it  is  familiar  law  that,  if  an  action  be  brought 
on  the  covenants  of  an  executory  contract,  it  is  neces- 
sary, as  a  general  rule,  for  the  plaintiff  to  aver  and  prove 
full  performance  on  his  part ;  but  it  is  claimed  that  this 
rule  is  inapplicable  here,  because  the  agreement  by  the 
defendant  to  deliver  the  hops  was  independent  of  the  cov- 
enant to  pay  the  three  and  one-half  cents  a  pound  at  the 
specified  time.  It  is  often  very  difficult  to  determine  the 
character  of  the  respective  promises  of  parties  to  a  con- 
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tract,  and  this  difficulty  has  given  rise  to  much  conflict 
between  the  adjudged  cases.  The  old  cases  turned  upon 
a  technical  construction  of  the  language  used,  but  the 
tendency  of  modern  decisions  is  that  the  covenants  in  a 
contract  should  be  construed  as  either  dependent  on  or 
independent  of  each  other,  according  to  the  meaning  and 
intent  of  the  parties,  and  the  justice  and  good  sense  of 
each  case.  And  it  does  not  follow,  because  one  of  the 
promises  is  independent,  the  other  must  be,  also  :  Dey  v. 
Dox,  9  Wend.  129  (24  Am.  Dec.  137) .  These  questions 
are  learnedly  discussed  by  Mr.  Clark  in  his  excellent  work 
on  Contracts  ;  and,  as  applicable  to  the  case  in  hand,  we 
take  the  rule  to  be  as  stated  by  him, — that,  "when  it  ap- 
pears that  one  of  two  covenants  or  promises  is  to  be  per- 
formed at  an  earlier  date  than  the  other,  *  *  *  the 
rule  is  simple  and  uniform,  namely,  that  the  covenant  or 
promise  that  is  to  be  performed  first  is  independent  and 
absolute,  while  the  one  that  is  to  be  performed  last  is  de- 
pendent ;  the  performance  of  the  former  being  a  condi- 
tion precedent  to  the  performance  of  the  latter  :"  Clark, 
Cont.  655.  Under  this  rule  the  payment  to  be  made  at 
the  time  of  picking  the  hops  is  independent,,  in  the  sense 
that  an  action  could  have  been  maintained  thereon  by  the 
defendant  without  averring  performance  on  his  part ;  but 
it  was,  under  the  circumstances  of  the  case,  a  condition 
precedent  to  a  delivery  of  the  hops  by  the  defendant,  and 
before  the  plaintiffs  can  recover  damages  for  nondelivery 
they  must  allege  and  prove  performance  of  such  covenant 
on  their  part.  It  is  said  that  "where  one  party  agrees 
to  perform  a  certain  act,  as  a  consideration  for  something 
which  the  other  party  agrees  to  do  thereafter,  an  allega- 
tion of  performance  by  the  former  is  necessary  in  an  ac- 
tion by  him  against  the  latter  for  nonperformance  :"  4 
Enc.  PI.  &  Prac.  635.  Indeed,  tliis  seems  to  have  been 
the  theory  upon  which  the  action  was  brought,  because 
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the  complaint  alleges  a  full  performance  of  the  contract 
by  the  plaintiffs,  and  evidence  was  given  on  the  trial  tend- 
ing to  sustain  such  allegation;  and,  in  our  opinion,  it  was 
error  for  the  court  to  rule  that  the  question  was  imma- 
terial, and  that  plaintiffs  could  recover,  whether  they  had 
complied  with  the  contract  on  their  part  in  this  regard 
or  not. 

2.  It  is  claimed  that  defendant  could  not  set  up  the 
nonperformance  of  the  contract  by  the  plaintiffs  as  a  de- 
fense to  this  action,  because  he  did  not  return  or  oflPer  to 
return  the  dollar  pfiid  him  at  the  time  of  signing  the 
contract.  But  this  is  an  action  to  recover  damages  for 
the  breach  of  an  executory  contract.  For  the  plaintiflFs 
to  recover,  it  is  necessary  for  them  to  allege  and  prove 
performance,  or  its  equivalent,  on  their  part ;  and  a  fail- 
ure of  the  defendant  to  return  the  amount  received  is  no 
excuse  for  such  nonperformance,  whatever  may  be  the 
plaintiffs'  right  in  some  other  form  of  action :  Bishop, 
Cont.  §  1442  et  seq.  It  follows  that  the  judgment  of  the 
court  below  must  be  reversed,  and  the  cause  remanded 
for  a  new  trial.  Reversed. 

On  Petition  for  Rehearing. 

Per  Curiam.  The  points  made  in  the  petition  for  re- 
hearing were  not  overlooked  in  the  original  consideration 
of  the  case,  but  it  was  believed  that  the  view  expressed 
in  the  opinion  is  the  better  one,  as  applied  to  an  action 
brought  to  recover  damages  for  a  breach  of  contnact,  such 
as  is  involved  in  this  case.  Rehearing  Denied. 
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Argued  28  December,  1899 ;  decided  8  January;  rehearing  denied  26  March,  1900. 

WE8CO  V.  KERN. 

[50  Pac.  648,  00  Pac.  568.] 

1.  Right  op  Action  for  Breach  of  Covenant.— Where  a  purchaser  of  a  par- 

cel of  land  executed  a  mortgage  for  its  price,  and  wan  afterwards  evicted  fkt>m 
a  portion  of  the  tract  under  a  superior  title,  the  sale  of  the  remaining  portion 
under  foreclosure  of  such  mortgage  will  not  prevent  hlH  recovering  lor  breach 
of  the  vendor's  covenant  of  warranty  as  to  the  portion  flrom  which  he  was 
evicted;  for  his  right  to  damages  became  complete  at  the  breach,  and  such 
claims  do  not  run  with  the  land,  and,  further,  the  mere  execution  of  a  mortr 
gage  would  not  extinguish  his  right  of  action  for  subsequently  broken  cove- 
nants in  his  deed. 

2.  Instructions— Who  May  Not  Complain.— A  party  will  not  be  heard  to  com- 

plain of  the  giving  of  an  Instruction  which  he  had  himself  requested. 

From  Multnomah  :   E.  D.  Shattuck,  Judge. 

Action  for  damages  by  H.  W.  Wesco  against  John  W. 
Kern .    From  a  judgment  for  plaintiff  this  appeal  is  taken . 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Wil- 
liam Wallace  Thayer  and  Henry  St,  Rayner^  with  an  oral 
argument  by  Mr.  St.  Rayner. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Robert  C.  Wright. 

Mb.  Justice  Bean  delivered  the  opinion. 

This  is  an  action  to  recover  damages  for  a  breach  of  a 
covenant  of  warranty.  On  December  28,  1887,  the  de- 
fendant sold  for  $1,900,  and  conveyed  to  John  A.  Wesco, 
the  north  i  of  block  E  of  Kern's  Addition  to  East  Port- 
land, by  a  deed  containing  a  covenant  to  * 'warrant  and 
defend  the  same  *  *  *  against  the  lawful  claims  and 
demands  of  all  persons  whomsoever."  Three  hundred 
dollars  of  the  consideration  was  paid  in  cash,  and  Wesco 
gave  his  note  to  the  defendant  for  the  balance,  secured 

86  Ob.— 28. 
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by  a  mortgage  on  the  premises.  On  December  22, 1890, 
one  Sperry  commenced  an  action  against  Wesco  to  recover 
possession  of  the  premises  conveyed  to  him  by  the  de- 
fendant ;  and,  during  the  pendency  thereof,  Wesco  sold 
and  conveyed  the  entire  premises  by  warranty  deed  to 
the  plaintiff,  H.  W.  Wesco  —  subject,  however,  to  the 
$1,600  mortgage — and  with  knowledge  of  the  pending 
action.  Thereafter,  and  in  February,  1895,  such  pro- 
ceedings were  had  in  the  action  brought  by  Sperry  that 
a  judgment  was  rendered  in  his  favor  for  the  possession 
of  a  portion  of  the  premises,  and  the  plaintiff  was  evicted 
therefrom.  On  April  16,  1895,  a  suit  was  commenced 
by  one  Smith,  to  whom  the  purchase-money  note  and 
mortgage  had  been  assigned,  to  foreclose  the  mortgage, 
and  under  a  decree  rendered  therein  he  became  the  pur- 
chaser of  all  the  mortgaged  premises  except  the  Sperry 
tract.  This  action  is  brought  to  recpver  damages  for  a 
breach  of  the  covenant  of  warranty  caused  by  the  eviction 
of  the  plaintiff  from  a  portion  of  the  premises  described 
in  the  deed  from  the  defendant  to  plaintiff's  grantor,  John 
A.  Wesco.  It  resulted  in  a  judgment  for  $425  in  favor 
of  the  plaintiff,  and  the  defendant  appeals. 

1.  The  first  contention  for  the  defendant  is  that  the 
$1,600  mortgage  from  John  A.  Wesco  to  the  defendant, 
and  the  sale  under  a  foreclosure  thereof,  operated  as  a 
conveyance  to  the  purchaser  of  all  the  right,  title  and 
interest  acquired  by  Wesco  under  his  deed  from  Kern, 
and,  under  the  doctrine  that  a  covenant  of  warranty  runs 
with  the  land,  vested  in  such  purchaser  the  right  to  sue 
upon  the  covenants  contained  in  the  original  deed  exe- 
cuted by  the  defendant.  Conceding,  for  the  purposes  of 
this  case,  that  a  purchaser  at  a  foreclosure  sale  is  entitled 
to  the  benefit  of  the  covenant  of  general  warranty  in  a 
deed  to  the  mortgagor,  the  doctrine  can  have  no  applica- 
tion here,  because  (1)  there  was  no  sale  under  the  fore- 
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closure  decree  of  that  portion  of  the  premises  from  which 
Wesco  was  evicted  in  the  action  brought  against  him  by 
Sperry  ;  and  (2)  the  right  of  action  in  favor  of  the  plain- 
tiff was  complete  at  the  time  of  such  eviction,  which 
occurred  prior  to  the  commencement  of  the  foreclosure 
suit.  While  a  covenant  of  warranty  may  run  with  the 
land,  damages  arising  from  broken  covenants  do  not : 
Ladd  V.  Noyes,  137  Mass.  151 ;  Provident  Trust  Co.  v.  Fiss, 
147  Pa.  St.  232  (23  Atl.  560) ;  Adams  v.  Conover,  87  N.  Y. 
422  ;     Wagner  v.  Finnegan,  65  Minn.  115  (67  N.  W.  795) . 

Under  our  system,  a  mortgage  of  real  property  does 
not  operate  to  convey  title,  and  hence  the  mere  execution 
of  the  mortgage  by  Wesco  to  Kern  did  not  operate  to  ex- 
tinguish his  right  of  action  for  subsequently  broken  cove- 
nants in  the  deed  of  conveyance.  There  is  no  merit, 
therefore,  in  the  contention  that  the  foreclosure  and  sale 
under  the  mortgage  is  a  bar  to  plaintiff's  right  of  action 
to  recover  damages  for  a  breach  occurring  prior  to  the 
commencement  of  the  foreclosure  suit. 

It  is  next  claimed  that  the  court  erred  in  instructing 
the  jury  as  to  the  measure  of  damages.  There  is  some 
conflict  in  the  authorities  as  to  the  measure  of  damages  in 
case  of  a  partial  breach  of  a  general  covenant  of  warranty. 
Mr.  Sedgwick  says :  '*As  the  rule  is  usually  stated,  the 
measure  of  damages  is  such  part  of  the  original  price  as 
bears  the  same  ratio  to  the  whole  consideration  that  the 
value  of  the  land  to  which  the  title  has  failed  bears  to  the 
value  of  the  whole  tract  conveyed,  or,  in  states  adopting 
the  New  England  rule,  the  actual  value  of  the  part  from 
which  the  grantee  has  been  evicted  :''  3  Sedgwick,  Dam. 
§  970.  See,  also,  8  Am.  &  Eng.  Enc.  Law  (2  ed.),  174. 
In  this  case  the  court  seems  to  have  instructed  the  jury 
that  the  measure  of  damages  was  the  value  of  the  land 
from  which  the  defendant  was  evicted. 

2.     But  it  is  unnecessary  to  decide  whether  this  is  the 
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better  rule  or  not,  since  it  is  the  one  requested  by  the  de- 
fendant, and  he  has  no  right  to  complain  because  the  court 
adopted  his  theory  of  the  law.  It  follows  that  the  judg- 
ment must  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

Decided  26  March,  1900. 

On  Petition  for  Rehearing. 

[60  Pac.508.] 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  effect  of  a  sale  under  a  decree  foreclosing  a  mort- 
gage containing  a  covenant  of  warranty,  upon  the  right 
either  of  the  purchaser  at  such  sale  or  the  mortgagor, 
or  his  successor  in  interest,  to  maintain  an  action  for  a 
breach  of  such  a  covenant  in  the  chain  of  title  of  the 
mortgagor,  occurring  after  the  date  of  the  mortgage  and 
before  the  sale,  is  not  involved  in  this  case,  because  there 
was  no  sale  under  the  mortgage  of  that  portion  of  the 
property  from  which  the  mortgagor  had  been  evicted  ; 
and  therefore  the  opinion  must  not  be  construed  as  de- 
ciding that  question,  upon  which  the  authorities  {Hester 
V.  Carney,  52  Minn.  397,  54  N.  W.  89  ;  MygaU  v.  Coe,  142 
N.  Y.  78,  36  N.  E.  870,  24  L.  R.  A.  850)  seem  to  be  in 
conflict.  Rehearing  Denied. 

Argued  5  December,  1899 ;  decided  15  January,  1900. 
HAMERIiYNCK  v.  BANFIEIiD. 

[59Pac.712.] 

1.  Neghoknce^— Questions  for  Jury.— Where  defendants  cut  apertures  in  the 
floor  of  a  public  wagon  bridge,  through  which  to  dump  filling,  and  provided 
planks  with  which  to  cover  them  while  not  in  use,  and,  after  one  of  defend- 
ants' servants  had  flnished  dumping  through  one  of  such  apertures,  covered 
i  t,  and  beckoned  to  plaintifT,  who  was  driving  across  the  bridge,  to  pass  over, 
and  the  wheels  of  his  buggy  displaced  the  planks  covering  the  aperture,  caus- 
ing plaintiff  to  fall  on  the  bridge,  Injuring  him«lt  was  proper  to  submit  to  the 
Jury  whether  defendants  exercised  reasonable  care  to  prevent  the  iqjury,  and 
whether  plaintlflT  was  guilty  of  contributory  negligence  in  attempting  to  cross 
the  bridge,  or  in  driving  on  the  planks  as  he  did. 
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2.  CONTBIBXTTOBT  N EG liiOENCE.— Where  apertures  had  been  cut  In  the  floor  ot 
a  public  wagon  bridge,  and  planks  were  provided  with  which  to  cover  such 
apertures,  the  bridge  not  being  closed  to  the  public,  theCcbCt  that  plaintiflT,  who 
was  injured  by  being  precipitated  through  one  of  such  openings,  could  have 
gone  over  by  another  street,  did  not  constitute  contributory  negligence  on  his 
part  as  matter  of  law. 

\  Reliance  on  Another's  Ha  vino  Done  His  Duty.— Where  defendants  rend- 
ered a  public  wagon  bridge  unsafe  by  cutting  apertures  in  the  roadway,  and 
had  undertaken  to  render  it  passable  for  teams  while  they  used  such  apertures 
to  dump  dirt  through  the  bridge,  a  person  driving  over  the  bridge  had  a  right 
to  assume  that  the  method  employed  by  defendants  to  render  the  bridge  pass- 
able was  efEteUve. 

4.  Instruction— ExEMPLABY  Damaqes.- Where  defendant  had  rendered  a  pub- 
lic wagon  bridge  unsafe  by  cutting  apertures  in  the  roadway,  and  had  under- 
taken the  responsibility  of  making  the  bridge  passable  for  teams  in  the  mean- 
time, an  Instruction  that  if  defendant  had  proceeded  without  regard  to  public 
rights,  and  in  a  careless  and  reckless  manner,  by  reason  of  which  a  person 
driving  over  the  bridge  was  iixjured,  exemplary  damages  might  be  assessed, 
was  proper:    Dap  v.  Holland,  15  Or.  464,  cited. 

From  Multnomah  :   E.  D.  Shattuck,  Judge. 

Action  for  damages  by  Leo  Hamerlynck  against  M.  C. 
Banfield  and  Thomas  Rand,  partners,  resulting  in  a  judg- 
ment for  plaintiff.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of  Gam- 
mans  &  Lamson  and  Edward  B,  Watson,  with  an  oral  argu- 
ment by  Mr.  Watson. 

For  respondent  there  was  a  brief  over  the  name  of  Stott, 
Boise  &  Stout,  with  an  oral  argument  by  Mr.  Raleigh  Stott. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

This  is  an  action  for  damages,  arising  out  of  the  alleged 
negligence  of  the  defendants  in  cutting  holes  in  a  bridge 
on  a  public  street  in  the  City  of  Portland,  and  leaving 
them  insecurely  covered,  by  reason  whereof  the  plaintiff 
was  thrown  from  his  wagon  in  attempting  to  cross  such 
bridge,  and  injured.  The  defense  interposed  was  con- 
tributory negligence  of  plaintiff  in  attempting  to  pass 
over  the  bridge  at  a  place  where  the  danger  was  apparent, 
or  in  attempting  to  use  the  bridge  at  all,  there  being  an- 
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other  route  by  which  he  could  have  avoided  it  altogether. 
A  nonsuit  was  asked  when  the  plaintiff  had  rested  his 
case,  and  this  necessitates  setting  out  the  effect  and  tend- 
ency of  much  of  the  testimony  introduced  up  to  that  period 
in  the  trial  of  the  cause.  The  bridge  where  the  accident 
occurred  is  situated  upon  Twelfth  Street,  extending  north 
and  south  from  Quimby  to  Overton  Street.  As  the  plain- 
tiff, with  a  wagon  drawn  by  one  horse,  and  loaded  with 
junk  in  the  back  end  of  the  bed,  approached  it  from  the 
north,  the  defendants  were  engaged  with  a  number  of 
teams  in  depositing  dirt  under  it.  For  the  purpose  of 
facilitating  the  work,  they  had  cut  or  opened  several  holes 
or  apertures  in  the  floor  on  each  side  thereof,  from  a  foot 
to  two  feet  from  the  sidewalk,  and  others  nearer,  as  well 
as  one  or  more  about  the  center.  These  holes  were  from 
six  to  eight  feet  in  length,  running  lengthwise  of  the 
bridge,  and  about  two  feet,  or  less,  in  width.  For  the 
convenience  of  the  teamsters,  and  at  the  same  time  to 
permit  the  use  of  the  bridge  by  the  public,  the  defendants 
provided  two  planks  of  suitable  length  for  the  apertures, 
a  foot  or  more  in  width,  and  two  inches  or  more  in  thick- 
ness. Two  of  these  were  placed  over  each  aperture  when 
not  in  use,  a  plank  of  the  bridge  floor  being  left  uncut  to 
support  them  in  the  middle.  The  defendants'  teamsters, 
in  hauling,  drove  their  horses  one  on  each  side  of  the  aper- 
ture, so  that  the  wheels  of  the  wagon  would  pass  on  the  out- 
side upon  the  solid  floor,  leaving  the  bed  over  the  aperture. 
The  planks  were  then  turned  up  against  the  wheels,  and 
the  bottom  of  the  wagon  bed  removed,  so  as  to  let  the  load 
drop  through,  and,  when  the  team  moved  away,  the  planks 
were  replaced.  The  point  where  the  plaintiff  was  injured 
is  on  the  east  side  of  the  bridge,  near  the  north  end.  Two 
holes  had  been  cut  there,  abreast  of  each  other,  one  from 
twelve  inches  to  two  feet  from  the  sidewalk,  and  the  other 
some  two  feet  from  that. 
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The  plaintiff  drove  his  horse  between  the  holes  or  aper- 
tures on  the  solid  roadway,  intending  that  the  wheels  of 
his  wagon  should  pass  over  the  planks,  upon  either  side, 
covering  the  apertures.  It  is  probable  that  the  front 
wheels  passed  upon  the  planks  without  displacing  them, 
but  when  the  hind  wheels  struck  them  they  became  dis- 
placed in  such  manner  that  both  wheels  on  one  side 
dropped  down,  causing  one  or  both  upon  the  other  side 
to  drop  in  also,  and  the  plaintiff  was  precipitated  upon 
the  bridge,  whereby  he  was  injured.  As  the  plaintiff  was 
approaching  the  bridge,  he  could  readily  see  the  team- 
sters and  others  at  work  thereon,  and  observed  a  team 
drive  away  from  one  of  the  holes  (where  the  injury  oc- 
curred), and  he  testified  that,  as  he  neared  the  bridge, 
Rivers,  one  of  defendants'  employees,  replaced  the  planks 
over  the  hole  ;  that  he  was  about  to  or  had  stopped  his 
horse  to  await  Rivers'  action  in  replacing  them ;  that 
Rivers  motioned  or  beckoned  him  to  come  forward,  and, 
in  response  thereto,  he  passed  upon  the  planks,  and  was 
injured.  At  the  tiipe,  a  wagon  was  being  unloaded,  fur- 
ther ahead,  on  the  westerly  side  of  the  bridge  ;  and  the 
evidence  shows  that  it  would  have  been  difficult,  if  not 
impracticable,  to  pass  it  upon  the  solid  roadway  without 
coming  in  contact  with  planks  laid  over  or  covering  the 
apertures  in  the  bridge.  Indeed,  there  was  some  evi- 
dence tending  to  show  that,  if  the  bridge  had  been  clear 
of  teams  and  wagons,  it  would  have  been  impracticable 
to  drive  through  upon  the  solid  roadway.  Plaintiff  tes- 
tified that  he  supposed  the  planks  were  secure  and  safe 
to  pass  over ;  that  he  would  not  have  gone  forward  if 
Rivers  had  not  beckoned  him,  by  reason  of  which  he  was 
assured  that  it  was  safe  to  drive  on  ;  and  that  his  pur- 
pose in  going  by  Twelfth  Street  was  to  make  some  pur- 
chases thereon,  to  the  south  of  the  bridge.  The  defend- 
ants contend  (1)  that  the  evidence  thus  produced  does 
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not  tend  to  establish  any  act  of  negligence  on  their  part ; 
and  (2)  that  it  establishes  the  fact  that  plaintiff  was  guilty 
of  contributory  negligence,  and  was  himself  responsible 
for  the  accident ;  and  that  in  either  case  the  nonsuit 
should  have  been  granted. 

1.  It  must  be  premised  as  an  admitted  fact  that  de- 
fendants, by  positive  acts  of  their  own,  made  the  apertures 
or  openings  in  the  bridge  upon  the  public  highway,  which 
was  then  in  public  use,  and  thereby  rendered  it  unsafe 
and  insecure  for  general  travel.  There  was  no  attempt 
in  the  meanwhile  to  close  up  the  roadway  against  the 
public,  nor  to  give  special  warning  that  the  bridge  was 
unsafe  for  use ;  while,  upon  the  other  hand,  its  use  was 
permitted  to  those  passing  that  way.  This  condition  of 
aflFairs  devolved  upon  them  the  duty  of  exercising  such 
care  as  reasonable,  cautious,  and  prudent  men  would  ex- 
ercise under  like  conditions ;  that  is  to  say,  they  were 
required  to  use  such  care  as  prudence  would  dictate  in 
covering  and  securing  the  apertures,  and  to  take  suitable 
and  reasonable  precautions  against  the  occurrence  of  ac- 
cidents or  injury  to  those  having  occasion  to  pass  upon 
the  bridge  and  over  the  apertures.  Whether  or  not  the 
defendants  exercised  such  reasonable  care,  prudence,  and 
precaution  in  the  present  case  was  a  matter  entirely  for 
the  jury.  There  was  evidence  submitted  touching  the 
manner  in  which  they  attempted  to  provide  for  the  pub- 
lic, and  to  give  safe  passage  over  the  bridge ;  and  the 
question  was  a  proper  one  to  be  left  to  them  whether  or 
not,  under  the  circumstances,  the  defendants  had  used 
the  proper  care  and  precaution.  This  disposes  of  the 
first  contention. 

2.  Does  the  evidence  show  such  contributory  negli- 
gence on  the  part  of  the  plaintiff  as  that  the  court  below 
should  have  taken  the  case  from  the  jury?  Several  rea- 
sons are  advanced  on  account  of  which  it  is  claimed  that 
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such  negligence  should  be  imputed  to  him  :  (1)  He  saw 
the  men  working  on  the  bridge,  for  some  distance,  while 
approaching ;  knew  that  apertures  had  been  made  in  the 
floor ;  saw  Rivers  replace  the  planks  over  one  of  the  aper- 
tures, into  which  his  wagon  was  precipitated  ;  was  cogni- 
zant of  the  manner  in  which  the  openings  were  covered  ; 
and,  having  had  the  means  of  observing  and  of  acquiring 
actual  knowledge  of  the  condition  of  the  bridge,  when  he 
attempted  to  drive  over  he  took  the  risk  of  getting  through 
safely  upon  himself.  (2)  He  should  have  gone  by  way 
of  Eleventh  Street,  and  not  have  attempted  to  cross  the 
bridge  at  all.  (3)  He  should  have  waited  until  the  team 
then  unloading  on  the  west  side  of  the  bridge  had  passed 
off,  and  then  have  driven  through  on  the  unobstructed 
roadway.  And  (4)  he  should  have  driven  his  horse  upon 
the  planks  covering  one  of  the  apertures,  and  allowed  the 
wheels  of  the  vehicle  to  pass  to  the  outside  upon  the  solid 
floor.  The  rule  of  law  in  this  state  touching  the  recovery 
of  damages  by  reason  of  negligence  is  that  the  plaintiff 
himself  must  not  have  contributed  to  the  injury  of  which 
he  complains  by  his  own  negligent  acts  or  conduct.  The 
doctrine  of  comparative  negligence  has  been  rejected  as 
unsound  in  principle,  and,  if  the  plaintiff*  should  recover, 
it  must  be  for  the  negligence  of  the  defendant,  without 
proximate  contributory  negligence  on  his  own  part  (Moses 
V.  Southern  Pac,  R.  R,  Co.  18  Or.  385,  23  Pac.  498,  8  L.  R. 
A.  135);  so  that  a  person  cannot  go  heedlessly,  and  with- 
out due  care  and  caution,  into  danger,  and  then  claim 
damages  for  an  injury  ensuing,  when  the  fault  is  attribu- 
table to  his  own  heedlessness  and  want  of  ordinary  care 
and  attention  to  his  own  safety :  Beck  v.  Vancouver  Ry. 
Co,  25  Or.  32  (60  Am.  &  Eng.  R.  R.  Gas.  96,  34  Pac.  753). 
It  is  very  manifest  that  plaintiff'  saw  and  observed  the 
men  and  teams  at  work  upon  the  bridge,  and  was  aware 
of  its  condition  as  it  pertained  to  the  openings  or  aper- 
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tures  that  had  beeu  made  in  the  floor,  and  he  must  have 
obtained  some  knowledge  of  the  manner  in  which  the 
openings  were  covered.  But  he  knew  also  that  the  bridge 
was  being  used  by  the  public  ;  that  other  teams  than  those 
used  by  the  defendants  were  passing  and  sufl'ered  to  pass 
and  repass  over  it  in  the  condition  in  which  they  had 
placed  it,  and  that  it  was  not  then  closed  against  the  pub- 
lic. He  had  a  right  to  assume  that  the  bridge  was  safe, 
under  the  conditions  suggested,  and  to  act  upon  that  as- 
sumption .  But  there  is  a  suggestion  in  the  evidence  of  an 
affirmative  act  of  defendants'  agent  in  directing  the  plain- 
tiff, through  a  motion  of  the  hand,  to  cross  at  the  very 
place  where  the  attempt  was  made.  The  plaintiff  says 
he  moved  forward  upon  the  bridge  at  the  suggestion  of 
Rivers,  who  beckoned  him  to  come  on.  He  says,  further, 
that  he  supposed  the  boards  were  secured,  or  would  be 
kept  in  place  by  nails  at  the  outer  edge  ;  so  that  he  con- 
sidered he  was  safe  in  driving  over  at  the  time  and  place 
he  selected.  There  is  here  enough  to  go  to  the  jury  touch- 
ing the  question  whether  the  plaintifl"  acted  with  reason- 
able and  ordinary  care  and  prudence  in  attempting  to 
cross  the  bridge  under  the  circumstances  and  conditions 
then  present,  and  in  view  of  the  inducement  and  prompt- 
ing of  the  defendants'  agent.  Under  the  conditions  sug- 
gested, the  plaintiff  had  a  right,  if  he  so  desired,  to  go  by 
way  of  Twelfth  Street,  rather  than  Eleventh,  and  it  was 
not  negligence  in  him  to  adopt  the  former  rather  than  the 
latter  route. 

As  it  pertains  to  the  third  reason  assigned,  it  is  suffi- 
cient to  say  there  was  evidence  tending  to  show  that  the 
roadway  was  not  clear  in  the  center  of  the  bridge,  even 
if  there  had  been  no  obstruction  by  a  team  ;  so  that  it  be- 
came a  matter  for  the  jury  to  determine,  in  connection 
with  the  other  testimony  bearing  upon  the  condition  of 
the  bridge,  whether  he  should  have  waited  for  the  team 
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to  drive  out,  and  take  the  center  of  the  bridge.  So,  with 
the  fourth  assignment,  it  was  a  question  for  the  jury  to 
decide  whether  the  plaintiff  acted  with  reasonable  caution 
in  permitting  the  wheels  of  his  vehicle  to  go  upon  the 
planks,  instead  of  driving  his  horse  upon  or  over  them. 

3.  One  of  the  instructions  given  to  the  jury  is  as  fol- 
lows :  *'The  plaintiff  would  have  the  right  to  rely  upon 
the  boards  being  placed  over  the  holes.  The  plaintiff 
would  have  the  right  to  assume,  seeing  the  boards  placed 
there,  that  they  would  be  placed  so  that  they  would  be 
safe  for  him  to  pass  over.  He  is  not  obliged  to  get  down 
and  examine  the  place.  He  had  a  right  to  presume  the 
other  parties  had  attended  to  their  duty  in  regard  to  plac- 
ing the  boards  over  the  holes."  It  is  urged  that  the  plain- 
tiff had  no  right  to  assume  that  the  boards  were  safely 
placed.  But,  considering  that  the  defendants,  through 
their  agents  and  servants,  had  first  rendered  the  bridge 
unsafe  by,  their  positive  acts,  and  had  taken  upon  them- 
selves the  responsibility  of  rendering  it  passable  for  teams 
in  the  meanwhile,  we  think  he  had.  He  had  a  right  to 
rely  upon  the  rightful  performance  of  the  duty  which 
devolved  upon  the  defendants,  unless  he  was  specially 
warned,  or  could  reasonably  have  seen  or  discovered,  that 
such  duty  had  not  been  properly  performed ;  in  which 
event  he  would  have  taken  the  responsibility  of  the  danger 
upon  himself,  and  have  thus  contributed  to  his  own  in- 
jury. The  whole  matter  was  properly  left  to  the  jury  to 
determine. 

4.  Another  instruction  complained  of  is  one  permit- 
ting the  assessment  of  exemplary  or  punitive  damages,  it 
being  contended  that  the  rule  of  law  allowing  such  relief 
was  not  applicable  to  the  facts  in  this  case.  The  rule 
which  allows  the  assessment  of  damages  of  that  nature 
is  stated  by  Mr.  Justice  Strahan  (in  Day  v.  Holland,  15 
Or.  464,  469,  15  Pac.  858),  as  follows  :    "Where  a  tort  is 
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committed  with  a  bad  motive,  or  so  recklessly  as  to  im- 
ply a  disregard  of  social  obligations,  and  generally  when 
the  defendant  appears  to  have  done  the  act  wantonly, 
maliciously,  or  wickedly,  the  jury  may,  in  their  discre- 
tion, give  exemplary  damages."  The  instruction  given 
was  in  harmony  with  the  rule,  and,  we  think,  was  appli- 
cable under  the  evidence.  It  was,  in  eflfect,  left  to  the 
jury  to  determine  whether  the  defendants  had  proceeded 
without  regard  to  public  rights,  and  with  such  careless- 
ness and  recklessness  as  to  imply  a  disregard  of  social 
obligations.  If  such  was  the  case,  aggravated  damages 
might  be  properly  assessed.  This  disposes  of  all  the 
questions  submitted,  and,  there  being  no  error  found  in 
the  record,  the  judgment  of  the  court  below  will  be  af- 
firmed. Affirmed. 


Decided  15  January,  1900;  rehearing  denied. 
OSBORN  V.  NEWBERG  ORCHARD  ASSOCIATION. 

[5ePac.71I,  80Pac.9W]. 

1.  Rules  of  Coubt— Time  fob  Filing  Affidavits.— Affidavits  not  filed  In  the 

supreme  court  within  the  period  limited  by  Bale  19  (24  Or.  601)  will  not  be  con- 
sidered, though  it  is  shown  that  the  attorney  who  prepared  and  filed  them  waa 
so  occupied  in  the  trial  of  a  cause  that  he  could  not  attend  to  the  matter  sooner. 

2.  Affibmance  of  Judgment— Damages.— In  support  of  a  motion  for  afllrm- 

ance  of  a  Judgment  under  Section  547,  Hill's  Ann.  Liaws,  the  averment  that 
the  appeal  was  not  taken  in  good  faith,  but  for  delay,  without  showing  any 
facts  Arom  which  the  truth  of  such  averment  may  be  determined,  is  not  suffi- 
cient to  support  an  allowance  of  damages. 

3.  What  Costs  are  Recovebable  on  Affirmance.— The  costs  and  disburse- 

ments recoverable  on  the  afflrmanceof  a  Judgment,  under  Section  547  of  Hill's 
Ann.  Laws,  are  those  taxed  in  the  lower  court  as  part  of  the  Judgment  there 
and  the  costs  attending  the  appeal. 

From  Multnomah  :   Arthur  L.  Frazbr,  Judge. 
Motion  to  affirm  a  judgment.        Motion  Allowed. 
Messrs.  Woodward  &  Palmer,  for  the  motion. 
Messrs,  Cake  &  Cake,  contra. 
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Per  Curiam.  This  is  a  motion  for  aflBrmance  of  the 
judgment  on  the  ground  that  the  appeal  has  been  aban- 
doned. The  plaintiff  recovered  judgment  against  defend- 
ant in  the  Circuit  Court  for  Multnomah  County  on  the 
twenty-second  day  of  March,  1899,  for  the  sum  of  $460, 
and  $87.55  costs  and  disbursements,  and  on  March  24 
caused  execution  to  issue  thereon.  On  April  28  the  de- 
fendant served  notice  of  an  appeal  to  this  court,  and  gave 
an  undertaking  therefor,  and  for  a  stay  of  proceedings 
also,  whereupon  the  sheriff,  on  May  20,  by  direction  of 
the  court  below,  returned  the  execution  unsatisfied,  with 
a  statement  of  his  costs  thereon,  amounting  to  $26.50. 
Thereupon  plaintiff  gave  an  undertaking  for  the  enforce- 
ment of  the  judgment  notwithstanding  the  appeal,  and 
caused  an  alias  execution  to  issue,  when  defendant  paid 
the  face  of  the  judgment,  with  accrued  interest.  It  is 
alleged  that  plaintiff  incurred  an  expense  of  $10  in  pro- 
curing a  suitable  party  to  become  surety  on  his  said  un- 
dertaking ;  that  the  appeal  was  not  taken  in  good  faith, 
but  for  delay,  and  to  cause  additional  trouble  and  ex- 
pense. The  transcript  of  the  cause  not  having  been  filed, 
and  the  time  for  such  filing  having  expired,  the  motion 
was  interposed  upon  the  showing  thus  indicated. 

1 .  Notice  of  the  motion  was  properly  served  upon  the 
appellant  ten  days  prior  to  the  hearing.  The  appellant 
has  attempted  to  resist  the  motion  by  counter  affidavits, 
showing,  among  other  things,  the  cancellation  of  the 
judgment  in  full  since  the  appeal,  to  the  consideration  of 
which  respondent  objected  because  they  were  served  only 
two  days  prior  to  the  hearing.  Later,  an  affidavit  was 
filed,  showing  that  the  counsel  was  engaged  in  another 
case  pending  at  the  time,  for  the  purpose  of  excusing  his 
delay  in  making  such  service,  and  he  therefore  claims 
that  the  rule  should  not  be  enforced  against  him.  The 
excuse  presented  is  entirely  insufficient  for  the  purpose. 
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It  is  not  an  uncommon  thing  for  counsel  to  be  busy  and 
to  have  conflicting  engagements,  as  it  may  respect  the 
time  of  their  discharge  and  fulfillment,  and,  if  such  a 
circumstance  should  be  regarded  as  a  valid  excuse  for  a 
nonobservance  of  the  rules  of  the  court,  it  would  be  very 
difficult  to  secure  their  observance  in  any  event.  The 
counter  affidavits  will  therefore  not  be  considered  in  the 
disposal  of  the  motion. 

2.  The  motion  should  be  allowed,  and  the  judgment 
affirmed,  and  it  is  so  ordered,  but  without  damages.  The 
averments  that  the  appeal  was  not  taken  in  good  faith, 
but  for  delay,  are  but  conclusions,  and  set  forth  no  facts 
from  which  we  may  determine  the  truth  in  the  premises. 
Bad  faith  is  not  a  presumption  attending  an  appeal,  and 
must  be  shown,  to  make  it  available  as  a  cause  for  the 
recovery  of  damages,  when  the  cause  is  not  tried  upon 
the  merits  :  Hawkins  v.  Jones^  21  Or.  502  (28  Pac.  548) ; 
Lester  v.  Ehuert,  25  Or.  102  (35  Pac.  29). 

3.  It  was  insisted  that  the  accruing  costs  upon  the 
first  execution,  and  the  expenses  incurred  in  procuring 
the  surety  to  the  undertaking  for  the  enforcement  of  the 
judgment,  were  proper  items  to  be  assessed  against  the 
appellant  and  his  sureties.  The  expenses  of  obtaining 
the  surety  are  assuredly  not  recoverable  as  costs  and  dis- 
bursements in  any  event,  and,  as  it  pertains  to  the  costs 
on  the  execution,  we  are  not  sufficiently  advised  by  the 
record  to  determine  whether  they  are  properly  taxable  as 
accruing  costs  or  not ;  but,  however  this  may  be,  they 
are  only  recoverable,  if  at  all,  by  force  of  the  judgment 
in  the  lower  court,  if  the  same  is  still  effective  and  sus- 
ceptible of  enforcement.  We  can  only  give  judgment 
here  for  affirmance,  and  for  the  costs  attending  the  ap- 
peal. Affirmed. 
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On  Petition  for  Rehearing. 

[60Pac.994.] 

Per  Curiam.  Since  the  rendition  of  the  decision  upon 
the  motion  of  respondent  to  affirm  the  judgment  of  the 
court  below  in  the  above  case  each  of  the  parties  has  filed 
a  petition  for  rehearing ;  but,  upon  a  careful  re-examina- 
tion of  the  record  and  authorities,  we  find  nothing  requir- 
ing a  modification  of  the  opinion  rendered,  except  in  one 
particular.  The  court  made  use  of  the  expression,  "The 
expenses  of  obtaining  the  surety  are  assuredly  not  recover- 
able as  costs  and  disbursements  in  any  event :"  59  Pac. 
711.  Counsel  for  respondent  has  called  our  attention  to 
the  late  statute  respecting  surety  companies  (Sess.  Laws, 
1899,  p.  193),  whereby  it  is  provided  that  "in  all  actions 
and  proceedings  a  party  entitled  to  recover  disbursements 
therein  shall  be  allowed  and  may  tax  and  recover  such 
sura  paid  a  person  or  company  for  executing  any  bond, 
recognizance,  undertaking,  stipulation,  or  other  obliga- 
tion therein,  not  exceeding,"  etc.,  and  suggests  that  the 
opinion  is  inimical  to  this  statute.  We  were  not  aware 
of  the  statute  when  the  motion  was  decided,  and  therefore 
had  no  intention  of  construing  or  applying  it  in  any  man- 
ner, and  it  is  not  now  necessary  to  pass  any  judgment 
concerning  it.  If  this  item  of  costs  is  recoverable  under 
the  statute,  the  subsequent  remark  touching  the  costs 
and  expenses  applies  to  it  as  well,  and  we  cannot  deter- 
mine the  question  here.  Rehearing  Denied. 
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tf   gM'  [  48  Pac.  1118,  60  Pac.  2.] 

1.  AppBAii— Relieving  Surety— Po web  op  Supbeme  Coubt.— The  supreme 

court  win  not  grant  a  motion  of  a  surety  od  an  appeal  bond  to  require  the 
appellant  to  file  a  new  undertaking  and  relieve  him  fh)m  further  liability  of 
because  of  flalse  and  fraudulent  representations  Inducing  him  to  sign  the 
undertaking,  where  the  surety  falls  to  make  out  his  case  by  the  preponderance 
of  the  evidence,  even  If  such  a  proceeding  can  be  sustained. 

2.  Pabol.  Agbeement  Vabyino  Mortgage.— Evidence  of  a  parol  agreement, 

made  at  the  time  of  the  execution  and  delivery  of  a  note  and  mortgage,  to  the 
effect  that  the  note  should  not  be  paid  when  it  should  become  due,  but  that 
Its  payment  should  be  contingent  on  another  event,  is  not  admissible :  Wilson 
V.  TTOaon,  26  Or.  257,  applied. 

3.  Outstanding  Title  as  Defense  to  Mobtgaoe  Fobeclosurb.— It  is  not 

competent  for  a  vendee  of  land  to  set  up  an  outstanding  title  as  a  defense  to  a 
suit  against  him  to  foreclose  a  mortgage  for  the  purchase  money. 

From  Marion  :    Henry  H.  Hewitt,  Judge. 

Mortgage  foreclosure  by  David  W.  Edgar  against  T.  L. 
Golden  wherein  plaintiff  had  a  decree.  After  an  appeal 
•  had  been  perfected,  the  surety  on  defendant's  undertak- 
ing prayed  to  be  relieved  from  further  liability.  The 
motion  was  overruled,  and  on  final  hearing,  the  decision 
of  the  lower  court  was  approved.  Affirmed. 

Decided  19  April,  1887. 

On  Motion  of  Surety  to  be  Relieved. 

[48  Pac.  1118.] 

Mr,  W.  T.  Slater,  for  the  motion. 

Mr.  J.  A.  Carson,  contra. 

Per  Curiam.  1.  In  this  case  the  defendant  perfected 
an  appeal  from  a  decree  of  the  circuit  court  rendered 
against  him  in  a  suit  for  foreclosure,  and  W.  H.  Downing 
became  his  surety  upon  the  undertaking  for  the  appeal. 
Downing  now  asks  leave  to  intervene  in  his  own  behalf, 
and  moves  the  court  to  require  the  appellant  to  file  a  new 
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undertaking  and  thereby  relieve  him  from  further  lia- 
bility. He  grounds  the  application  upon  certain  alleged 
false  and  fraudulent  representations  of  the  appellant 
whereby  he  was  induced  to  sign  the  undertaking.  The 
alleged  facts  are  set  forth  by  aflSdavit,  and  the  appellant 
has  taken  issue  with  him  upon  every  material  point  by 
counter  affidavits,  to  which  the  surety  replied  by  other 
affidavits,  so  that  there  is  presented  here  an  issue  of  fact 
touching  the  alleged  fraud.  It  is  urged  by  the  appellant 
that  the  proceeding  is  unknown  to  the  law.  and  not  well 
taken,  but  however  this  may  be,  and  without  passing 
upon  that  question,  we  do  not  think  the  surety  has  made 
such  a  case  by  the  preponderance  of  the  evidence  as  to 
entitle  him  to  the  relief  sought.  The  motion  will  there- 
fore be  overruled.  Motion  Overruled. 

Decided  19  February,  1900. 

On  the  Merits. 

[00  Pac.  2.] 

This  is  a  suit  by  David  W.  Edgar  to  foreclose  a  mort- 
gage executed  by  T.  L.  Golden  June  19,  1893,  upon  the 
south  half  of  the  donation  land  claim  of  Moses  Edgar  and 
wife,  situate  in  township  9  south,  range  2  west  of  the  Wil- 
lamette Meridian,  in  Marion  County,  Oregon,  to  secure  the 
payment  of  two  promissory  notes  for  $1,000  each,  payable 
two  years  after  date,  with  interest  at  eight  per  cent,  per 
annum,  given  by  Golden  to  the  plaintiff,  February  25, 
1893,  for  the  purchase  price  of  said  premises  purchased 
by  him  on  that  date  from  Edgar.  The  defenses  interposed 
to  the  foreclosure  of  the  mortgage  are  :  (1)  That  it  was 
given  to  secure  the  purchase  price  of  the  land  covered 
thereby  ;  that  the  plaintiff  conveyed  the  land  by  a  war- 
ranty deed,  and  that  the  title  thereto  has  been  brought 

in  question,  an  action  having  been  commenced  since  the 
80  Or.— ae. 
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filing  of  the  complaint  herein  by  Elma  Simmons  against 
the  defendant  to  recover  possession  of  an  undivided  one- 
ninth  thereof,  and  hence  it  is  claimed  that  he  ought  not 
to  be  called  upon  to  pay  the  notes  until  the  title  is  quieted. 
(2)  That  the  mortgage  was  given  in  consideration  of  the 
compromise  of  a  suit  by  Edgar  against  Golden  to  set  aside 
the  deed,  upon  the  ground  that  Edgar  at  the  time  of  its 
execution  was  mentally  incompetent  to  make  such  a  con- 
veyance, whereby  it  was  agreed  that  said  suit  should  be 
dismissed,  and  that  the  moneys  secured  by  said  mortgage 
should  not  be  or  become  due,  nor  the  mortgage  be  fore- 
closed, until  it  had  been  established,  in  an  appropriate 
suit  or  proceeding,  that  plaintiff  had  a  good  and  unim- 
peachable title  to  the  premises.  It  is  further  alleged  that 
the  defendant,  after  executing  the  mortgage,  permitted 
•plaintiff's  attorney  to  take  it  upon  the  agreement  that, 
if  it  was  satisfactory  to  plaintiff,  he  would  then  execute 
an  instrument  in  writing,  setting  forth  the  agreement 
touching  the  time  when  said  notes  should  fall  due,  and 
said  mortgage  be  subject  to  foreclosure,  but  that  plaintiff 
wrongfully  obtained  possession  of  it,  had  it  recorded,  and 
thereafter  failed  and  neglected  to  deliver  said  writing, 
and  that  defendant  did  not  deliver  said  mortgage,  nor  in- 
tend to  deliver  the  same,  until  plaintiff  had  executed  and 
delivered  said  written  agreement.  No  demurrer  was  in- 
terposed to  this  answer,  but  the  case  proceeded  to  trial 
upon  the  filing  of  a  reply.  The  findings  and  decree  were 
for  the  plaintiff  on  all  points,  from  which  defendant  ap- 
pealed. Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Carson 
&  Fleming,  with  an  oral  argument  by  Mr,  John  A .  Carson. 

For  respondent  there  was  a  brief  over  the  names  of  Til- 
man  Ford  and  Wm,  M.  Kaiser,  with  an  oral  argument  by 
Mr.  Ford, 


Feb.  1900.]  Edgar  v.  Golden.  451 

Mr.  Chief  Justice  Wolvbrton,  after  stating  the  facts, 
delivered  the  opinion  of  the  court. 

2.  There  is  scarcely  a  dispute  as  to  the  delivery  of  the 
mortgage .  It  was  written  by  one  of  the  attorneys  appear- 
ing for  the  defendant  in  the  compromised  suit,  signed 
and  acknowledged  by  the  defendant,  witnessed  by  such 
attorney,  together  with  the  plaintiff's  attorney  therein, 
and  delivered  to  the  latter,  who  delivered  the  same  to 
Edgar.  The  delivery  was  not  made  conditional  or  de- 
pendent upon  the  execution  of  any  agreement  respecting 
the  time  such  notes  should  fall  due  or  the  mortgage  be 
foreclosed,  but  was  absolute,  and  without  reserve  or  re- 
striction. There  is  much  dispute,  hoAvever,  as  to  whether 
the  plaintiff  did  not  verbally  agree  to  such  conditions ; 
but,  whatever  the  agreement  might  have  been,  it  was 
made  and  entered  into,  as  related  by  all  the  witnesses, 
prior  to,  or  contemporaneously  with,  the  execution  and 
delivery  of  the  mortgage.  And  it  is  well  settled  that  it 
is  not  competent  to  vary  the  terms  of  a  writing  by  a  sepa- 
rate parol  agreement,  made  at  the  time  or  anterior  thereto. 
The  presumption  is  that  the  writing  contains  all  the  terms 
of  the  agreement  entered  into  at  the  time,  and  none  other 
can  be  added  or  coxisidered  to  change  or  modify  it  in  any 
particular.  It  was  held  in  Stoddard  v.  Nelson,  17  Or.  417 
(21  Pac.  456),  that  **extrinsic  evidence  is  not  admissible 
to  either  contradict,  add  to,  subtract  from,  or  vary  the 
terms  of  a  written  agreement.  All  antecedent  or  con- 
temporaneous negotiations  or  agreements  are  merged  in 
the  writing."  The  rule  was  applied  in  Portland  Nat.  Bank 
V.  Scott,  20  Or.  421  (26  Pac.  276) ,  where  it  was  sought  to 
show  that  .it  was  understood  and  agreed,  at  the  time  of 
the  execution  of  certain  promissory  notes,  that  the  payee 
should  look  to  a  corporation,  not  to  the  maker,  for  the 
payment  of  the  same,  the  corporation  having  received 
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the  entire  consideration  for  their  execution,  but  it  was 
held  to  be  incompetent  to  thus  contradict  or  vary  the 
terms  and  conditions  embraced  therein.  So,  in  Wilson  v. 
Wilson,  26  Or.  251  (38  Pac.  185),  where  it  was  sought  to 
show  by  oral  testimony  that  the  note  in  question  was  in- 
tended merely  as  a  memorandum,  and  was  not  to  be  paid 
until  the  amount  thereof  could  be  realized  out  of  a  certain 
mine,  it  was  determined  that  such  testimony  was  incom- 
petent to  show  or  establish  another  or  different  time  of 
payment  than  that  fixed  in  the  note  itself.  This  rule  is 
applicable  to  the  case  at  bar.  The  mortgage  must  be  pre- 
sumed to  contain  all  the  terms  of  the  contract  entered 
into  at  the  time  of  its  execution,  and  we  must  look  to  it 
and  the  notes  copied  therein  to  determine  the  time  of 
the  payment,  and  thus  ascertain  when  the  mortgage  is 
subject  to  foreclosure.  The  parol  agreement,  if  any, 
made  and  entered  into  prior  to  or  at  the  time  of  the  exe- 
cution of  such  mortgage,  cannot  be  relied  upon  or  used 
to  contradict  or  vary  the  terms  of  such  notes  and  mort- 
gage for  the  purpose  of  ascertaining  the  date  of  their 
payment  or  the  time  within  which  such  mortgage  is*  sub- 
ject to  foreclosure.  So  we  hold  that  the  evidence  oflFered 
was  incompetent  for  the  purposes  for  which  it  was  in- 
tended ;  that  the  notes  were  due,  and  the  mortgage 
enforceable,  at  the  time  of  the  commencement  of  the 
suit ;  and  that  such  parol  agreement  cannot  be  used  as 
a  hindrance  to  the  prosecution  of  the  suit  for  the  fore- 
closure of  the  mortgage. 

3.  As  it  pertains  to  the  question  of  an  outstanding 
paramount  title,  adverse  to  the  title  of  the  defendant,  the 
rule  seems  to  be  that,  in  a  suit  to  enforce  a  lien  for  the 
purchase  money,  the  vendee,  or  the  party  in  possession 
of  the  lands  under  him,  cannot  controvert  the  title  of  the 
vendor  in  suit ;  and  hence  it  has  been  held  that  the  ven- 
dee, and  those  claiming  under  him,  must  rely  on  the  cove- 
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nants  of  the  title  in  the  deed  of  the  vendor,  and  it  is  not 
competent  to  set  up  the  outstanding  title  in  the  foreclosure 
suit  as  a  defense  thereto  :  Peters  v.  Bowman^  98  U.  S.  56, 
25  L.  Ed.  91.  See,  also,  Hanna  v.  Shields,  34  Ind.  84; 
PlaU  V.  Gilchrist,  3  Sandf.  118.  It  follows  from  these 
considerations  that  the  decree  of  the  court  below  must 
be  affirmed,  and  it  is  so  ordered.  Affirmed. 


Argued  15  January ;  decided  19  February,  1900. 
DUKDBB  MORTGAGE  COMPANY  v.  GOODMAN. 

[80Pac.8.] 

Vkndob  and  Pttrchaseb— Right  of  Rescission  for  Fraud.— Under  a  bond 
for  a  deed,  defendant  entered  upon  land,  and  subsequently  discovered  that  a 
twenty-acre  tract,  which  was  the  inducement  to  the  purchase,  and  which  was 
represented  as  part  of  the  land  contracted  for,  was  not  within  the  description 
in  the  bond.  The  vendor's  agent  promised  that  the  bond  should  be  amended 
to  include  said  tract,  and  on  this  representation  defendant  was  induced  to 
pay  an  installment  due.  Subsequently  the  agent  acquired  for  himself  the 
title  to  said  twenty  acres,  and  thereafter  defendant  remained  in  possession  of 
the  land  described  in  the  bond  for  more  than  three  years,  with  knowledge 
that  the  ftuud  complained  of  could  not  be  remedied,  and  without  seeking  a 
rescission.  Held,  that  defendant's  continuance  in  possession,  after  it  became 
impossible  for  his  vendor  to  remedy  the  ftaud,  amounted  to  an  election  to 
affirm  the  contract,  and  deprived  him  of  the  right  to  a  rescission  because  of 
the  f^and. 

From  Douglas :   J.  C.  Fullerton,  Judge. 

Suit  by  the  Dundee  Mortgage  &  Trust  Investment  Com- 
pany, Limited,  against  John  H.  Goodman  for  the  fore- 
closure of  a  bond  for  a  deed.  From  a  decree  for  plaintiff, 
defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  F.  W.  Benson, 

For  respondent  there  was  a  brief  over  the  name  of 
Brown  &  Tustin,  with  an  oral  argument  by  Mr.  Geo,  M. 
Brown. 
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Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  foreclose  a  bond  for  a  deed.  It  appears 
that  on  March  18,  1892,  Alexander  H.  Birrell  and  wife, 
in  consideration  of  the  defendant's  agreement  to  pay  the 
sum  of  $1,400  in  annual  installments  of  $200  each,  with 
interest  at  the  rate  of  eight  per  cent,  per  annum,  executed 
to  him  a  bond  for  a  deed,  wherein  they  covenanted  that, 
upon  the  payment  of  the  notes  given  for  said  sum,  and 
all  taxes  and  charges  accruing  against  the  premises  there- 
inafter described,  they  would  convey  to  him,  by  a  good 
and  suflScient  deed,  the  northwest  i  of  the  southeast  i, 
the  northwest  i  of  the  southwest  i,  and  the  southwest  i 
of  the  southwest  i  of  section  2,  and  the  northwest  i  of 
section  11,  in  township  25  south,  range  6  west,  in  Doug- 
las County,  Oregon,  containing  two  hundred  and  eighty 
acres  ;  it  being  stipulated  that  time  was  of  the  essence  of 
the  agreement.  The  defendant,  by  Birrell's  license,  en- 
tered into  possession  of  said  premises,  paid  the  first  in- 
stallment of  the  principal,  with  interest  and  taxes,  but 
neglected  to  make  the  further  payments  agreed  upon,  not- 
withstanding he  retained  the  possession  after  the  same 
became  due.  The  plaintiflF,  having  obtained  from  Birrell, 
who  held  the  legal  title  to  said  land  in  trust  for  it,  an 
assignment  of  the  notes  and  of  his  interest  in  the  bond, 
instituted  this  suit ;  whereupon  the  defendant,  by  his 
answer  to  the  complaint,  sought  a  rescission  of  the  con- 
tract on  the  ground  of  the  alleged  fraudulent  misrepre- 
sentations by  plaintiff's  agent  with  respect  to  the  bounda- 
ries of  said  premises.  The  cause,  being  at  issue,  was 
tried,  resulting  in  a  decree  foreclosing  the  bond,  and  de- 
fendant appeals. 

The  evidence  shows  that  defendant  negotiated  for  the 
purchase  of  said  land  with  J.  H.  Ray,  Birrell's  agent,  who 
had  a  topographical  map  thereof,  upon  which  was  repre- 
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seated,  as  fertile  bottom  land  ready  for  cultivation,  a  tract 
of  about  twenty  acres,  situated  in  the  northwest  i  of  sec- 
tion 11,  the  character  and  value  of  which  constituted  the 
chief  inducement  to  the  purchase  of  the  entire  tracts. 
This  land  having  been  surveyed  in  April,  1892,  it  was 
discovered  that  the  fertile  tract  was  situated  in  the  south- 
west i  of  said  section  11,  which  had  been  leased  by  Bir- 
rell,  and,  in  September  of  that  year,  Ray,  having  collected 
the  rent  from  the  tenant  of  the  twenty-acre  tract,  delivered 
it  to  the  defendant,  to  whom  he  stated  that  the  bond  for 
a  deed  would  be  so  amended  as  to  include  said  tract,  and, 
relying  upon  such  representation,  the  defendant  was  in- 
duced to  pay  the  installment  which  matured  in  March, 
1893 .  Ray,  having  thereafter  entered  into  a  contract  with 
Birrell  for  the  purchase  of  the  southwest  i  of  said  section 
11,  agreed  with  defendant  that  when  he  obtained  a  deed 
therefor  he  would,  upon  the  payment  of  $5  per  acre,  con- 
vey to  him  the  said  tract  of  bottom  land.  Goodman  un- 
doubtedly knew,  some  time  in  1893,  that  he  could  not  se- 
cure from  Birrell  the  title  to  this  tract,  and  his  knowledge 
in  this  respect  presents  the  question  whether  he  could  re- 
tain possession,  under  the  license  granted,  until  this  case 
was  tried  in  June,  1897,  without  offering  further  to  per- 
form his  agreement,  and,  nevertheless,  insist  upon  its  re- 
scission. 

Ray  was  evidently  led  to  believe,  from  an  inspection  of 
the  map,  that  the  bottom  land  in  question  was  situated 
in  the  northwest  quarter  of  section  11,  and  his  subsequent 
agreement  to  convey  to  defendant  land  which,  as  the  tes- 
timony shows,  is  worth  $20  per  acre,  for  one-fourth  of  that 
sum,  is  a  circumstance  tending  to  show  that,  relying  upon 
the  map,  Ray  represented  to  defendant  that  the  tract  in 
question  was  included  in  the  bond.  This  statement, 
though  honestly  made,  was  nevertheless  untrue,  and,  if 
it  be  assumed  that  Ray's  agency  authorized  him  to  make 
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any  representations  concerning  the  land,  he  should  have 
fully  informed  himself  as  to  the  truth  thereof  before  mak- 
ing them,  and  his  failure  in  this  respect  would  not  absolve 
his  principal  from  liability  resulting  from  his  neglect  of 
duty,  and  his  statement,  made  under  such  circumstances, 
is  deemed  a  fraudulent  misrepresentation  in  equity  :  2 
Pomeroy,  Eq.  Jur.  §  888. 

The  evidence  shows  that  the  twenty-acre  tract  which 
defendant  failed  to  secure  is  of  the  value  of  $400,  while 
he  testified,  as  a  witness  in  his  own  behalf,  that  the  equiva- 
lent area  in  the  northwest  quarter  of  section  11  is  not 
worth  more  than  $1.25  per  acre,  and,  if  his  testimony  be 
true  in  this  respect,  he  must  have  sustained  damage  by 
reason  of  Ray's  false  representations  in  the  sum  of  $375. 
For  the  injury  thus  sustained  equity  affords  an  elecJtion 
of  remedies,  by  permitting  the  defendant  to  exercise  the 
option  of  compelling  plaintiff  to  make  good  such  repre- 
sentations, which  is  tantamount  to  a  specific  performance 
of  the  contract,  or  the  defendant  may  rescind  the  agree- 
ment, thereby  causing  it  to  be  canceled  and  set  aside. 
These  remedies,  however,  are  not  concurrent,  and  the 
adoption  of  one  is  necessarily  the  exclusion  of  the  other  : 
Scott  V.  Walton,  32  Or.  460  (52  Pac.  180).  The  party  to 
an  agreement  who  has  sustained  injury  by  the  false  rep- 
resentations of  another  party  thereto  must,  if  he  seeks  a 
rescission  of  the  contract,  act  promptly  upon  the  discov- 
ery of  the  fraud,  and  place  the  other  party  in  statu  quo, 
by  restoring  or  offering  to  return  that  which  he  has  re- 
ceived :  J^nott  V.  Stephens,  5  Or.  235  ;  Frink  v.  Thomas, 
20  Or.  265  ( 12  L.  R.  A.  239,  25  Pac.  717)  ;  Clamo  v. 
Grayson,  30  Or.  Ill  (46  Pac.  426) ;  Crossen  v.  Murphy, 
31  Or.  114  (49  Pac.  858).  Any  unreasonable  delay  in 
this  respect  is  construed  as  affording  evidence  of  an  elec- 
tion by  the  defrauded  party  to  affirm  the  agreement,  and 
to  rely  upon  the  legal  remedy  of  damages  for  the  injury 
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sustained:  2  Pomeroy,  Eq.  Jur.  §  897;  Williamson  v. 
New  Jersey y  etc.  Ry.  Co.  29  N.  J.  Eq.  311 ;  Schiffer  v.  Dietz, 
83  N.  Y.  300.  Instead  of  acting  promptly,  the  defendant 
retained  possession  of  the  premises  described  in  the  bond 
more  than  three  years  after  he  knew  that  the  alleged  fraud 
of  which  he  complains  would  not  be  remedied,  and  waited 
until  this  suit  was  instituted  before  seeking  a  rescission 
of  the  contract.  Such  conduct  evidenced  his  election  to 
abide  by  the, terms  of  the  agreement,  and  it  is  now  too 
late  to  invoke  the  relief  sought  by  his  answer.  It  follows 
that  the  decree  is  affirmed.  Affirmed. 


Decided  19  February,  1900. 
SOUTH  PORTIiAND    liAND   COMPANY   v.  MUNGER. 

[54  Pac.  815,  80  Pac.  5.] 

1.  Bbrvtno  Notice  of  Appeal  on  all  Tenants  in  Common.— A  decree  against 

tenants  in  common  rendered  on  a  bill  against  them  all  to  quiet  title  may  be 
appealed  flrom  by  a  part  of  such  tenants,  without  serving  notice  on  the  others, 
though  the  decree  is  Joint  in  form,  since  the  Interests  of  the  co-tenants  are  dis- 
tinct and  several,  so  that  the  decree  may  be  reversed  as  to  appellants  without 
affecting  the  decree  in  so  Car  as  it  concerns  the  nonappealing  defendants. 

2.  Waiver  of  Jurisdiction  by  Answering  Cross  Complaint.— Where,  in  an 

action  at  law  to  recover  possession  of  land,  defendant  filed  a  cross  complaint, 
alleging  an  equitable  defense,  and  plaintiff,  after  a  motion  to  strike  and  de- 
murrer to  such  cross  complaint  had  been  overruled,  answered,  the  right  to  In. 
slst  that  the  action  be  tried  at  law  was  waived,  since  by  answering  plaintiff 
voluntarily  submitted  to  the  equitable  Jurisdiction:  Scheland  v.  Eirpelding^ 
6  Or.  258,  followed ;   Dolph  v.  Barney^  5  Or.  191,  distinguished. 

3.  Equitable  Cross  Complaint— Reforming  Deed  for  Mutual  Mistake.— 

An  equitable  cross  complaint  in  an  ejectment  action  whereby  defendant  claims 
title  to  the  land  in  controversy  and  alleges  that  one  of  the  deeds  through  which 
he  claims  is  insufficient  to  convey  the  legal  title  owing  to  certain  informalities 
resulting  flrom  a  mutual  mistake  of  the  parties  thereto,  and  praying  for  its 
reformation  so  that  it  will  accord  with  the  intention  of  the  parties,  states 
ground  for  equitable  relief  under  Section  381  of  Hill's  Ann.  Laws. 

4.  Jurisdiction  Under  Equitable  Cross  Bill.— The  Jurisdiction  obtained  by 

a  court  of  equity  through  a  cross  bill  in  an  action  at  law  under  Bection  381 
Hiirs  Ann.  Laws,  is  the  same  as  the  original  Jurisdiction  at  common  law,  the 
relief  afforded  under  such  a  cross  bill  is  as  broad  as  that  which  may  be  ob- 
tained by  an  original  bill,  and  the  remedy  may  be  invoked  whenever  the  law 
remedy  is  not  as  prompt,  adequate,  and  efHclent  as  that  in  equity. 

5.  Amending  Pi^eadings  to  Conform  to  Proofs.— Where  in  an  ejectment  ac- 

tion defendant  filed  an  equitable  cross  complaint  alleging  title  in  himself  and 
that  there  had  been  a  mutual  mistiike  In  the  description  in  one  of  his  deeds, 
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the  orl8:lnal  of  which  he  alleged  to  have  been  lost,  it  was  proper  to  permit  the 
filing  of  an  amended  cross  complaint  to  conform  the  allegations  to  the  proofs, 
the  deed  having  been  found,  and  it  appearing  that  the  mistake  was  tn  the 
record  and  not  in  the  original  deed. 

6.  Plkadino— Cboss  Complaint  for  Spkcific  Performance.— Where  plain- 

tiff claimed  land  as  heir  of  C,  and  defendant  filed  a  cross  complaint,  claiming 
through  a  deed  executed  by  C  to  his  wife  for  a  valuable  consideration,  alleging 
that  she  went  into  possession,  and  subsequently  conveyed  the  land  to  plain- 
tiffs grantor,  that  the  deed  firom  C  to  the  wife  was  insufficient  to  pass  the  legal 
title,  owing  to  a  mutual  mistake  in  writing  the  description,  and  praying  that 
plaintiff  be  adjudged  owner,  and  that  the  deed  to  the  wife  be  reformed  and 
corrected,  such  complaint  stated  facts  sufllcient  to  authorize  relief  by  way  of 
specific  performance  of  the  contract  to  convey,  since  the  deed  may  be  treated 
as  such  a  contract. 

7.  Contract  to  Convey— Evidence  of  Consideration.— Where  a  defective 

deed  is  sought  to  be  treated  as  a  contract  to  convey  and  as  a  basis  of  a  suit  for 
specific  performance,  the  deed  itself,  which  recites  a  consideration,  is  prima 
facie  sufficient  evidence  that  it  was  based  on  a  consideration. 

K.  Evidence  of  Delivery  of  Deed.— Evidence  that  a  deed  was  recorded,— that 
it  was  in  the  possession  of  the  grantee,  and  that  she  dealt  with  It  and  the  prop- 
erty as  if  they  were  her  own ;  that  she  placed  the  property  on  the  market  and 
afterwards  sold  it,  delivering  such  deed  to  her  grantees  at  the  time  she  made 
the  conveyance  to  them,— Is  sufficient  to  establish  the  delivery  of  the  deed : 
Serlet  v.  Series,  35  Or.  289,  cited. 

From  Multnomah  :    Alfred  F.  Sears,  Jr.,  Judge. 

This  was  originally  an  action  by  Abbie  K.  Munger  to 
recover  possession  of  certain  real  property  from  the  South 
Portland  Land  Company.  Defendant  filed  a  cross  com- 
plaint alleging  an  equitable  defense,  whereupon  the  law 
action  was  stayed  and  the  disputed  questions  tried  in 
equity.  Various  persons  having  been  brought  in,  a  de- 
fault decree  was  entered  against  some  defendants  and  a 
final  decree  on  the  merits  against  the  others.  From  this 
adjudication  four  defendants  appealed  but  served  the 
notice  on  the  land  company  only.  A  motion  to  dismiss 
was  overruled  and  the  final  decree  confirmed.  The  facts 
are  fully  stated  in  the  opinions. 

Motion  Overruled  :     Affirmed. 
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Decided  24  October,  1808. 

On  Motion  to  Dismiss  Appeal. 

[51  Pac.  815.] 

Mr.  William  D,  Fenton,  for  the  motion. 

Messrs.  William  W.  Thayer  and  Alex.  Bernstein,  contra. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

1.  This  cause  comes  here  on  appeal  from  a  decree  on 
the  cross  complaint  of  the  South  Portland  Land  Com- 
pany, filed  to  enjoin  the  further  prosecution  of  an  action 
for  the  possession  of  real  property,  instituted  by  Abbie  K^ 
Munger  against  said  land  company,  to  correct  an  alleged 
mistake  in  a  certain  deed  which  plaintiff  claims  consti- 
tutes a  link  in  its  chain  of  title,  and  to  quiet  its  title  to 
the  premises  in  dispute.  Abbie  K.  Munger,  in  the  com- 
plaint in  said  action,  alleges  that  she  is  the  owner  in  fee 
of  an  undivided  one-half  of  such  premises,  and  prays 
judgment  accordingly.  The  cross  complaint  against  her 
joins  with  her,  as  defendants,  her  husband  and  the  heirs 
at  law  of  Mary  Austin,  deceased,  and  their  respective 
spouses.  All  the  defendants  so  joined  with  her  were 
directed  to  be  brought  in  by  order  of  the  court.  Unless 
plaintiff  is  entitled  to  the  relief  demanded,  the  pleadings 
show  that  Abbie  K.  Munger  is  the  owner  in  fee  of  an  un- 
divided one-half,  and  the  heirs  of  Mary  Austin,  eight  in 
number,  are  each  the  owner  of  an  undivided  one-six- 
teenth of  said  premises.  William  Austin,  Arthur  Austin, 
Garfield  Austin,  and  Olive  Black  (nee  Austin) ,  four  of 
such  defendants,  made  no  appearance  in  the  court  below  ; 
whereupon  a  gug^rdian  ad  litem  was  appointed  for  Garfield 
Austin,  he  being  a  minor,  and  default  entered  against 
the  other  three.  Mary  Jackson  (nee  Austin) ,  the  owner 
of  a  one-sixteenth  interest,  filed  a  disclaimer.  The  other 
Austin  heirs,  three  in  number,  to  wit,  Frank  Austin, 
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George  Austin,  and  Harvey  H.  Austin,  appeared,  and 
with  the  defendant  Abbie  K.  Munger  contested  the  suit. 
The  four  defendants  last  named  attempted  to  appeal  to 
this  court  by  serving  a  notice  thereof  upon  the  plain tiflF 
only,  which  filed  a  motion  to  dismiss  because  the  defend- 
ants William,  Arthur,  and  Garfield  Austin,  Mary  Jackson, 
and  Olive  Black  were  not  served  with  notice,  nor  made 
parties  to  the  appeal.  This  presents  the  sole  question  for 
our  disposal.  It  is  contended — First,  that  all  the  co-ten- 
ants are  necessary  parties  to  the  proceeding  put  in  motion 
by  the  cross  complaint  to  reform  the  deed  and  quiet  title, 
and  that  the  suit  could  not  proceed  without  them  ;  hence 
that  this  court  could  not  acquire  jurisdiction  to  hear  and 
determine  the  controversy  upon  the  appeal  without  the 
presence  of  all  such  parties  ;  and,  second,  that  the  decree 
entered  below  is  joint,  and  hence  that  all  parties  to  it 
must  be  joined  in  the  appeal  or  served  with  notice  before 
appellate  jurisdiction  could  attach. 

Mr.  Justice  Thayer,  in  Minter  v.  Durham^  13  Or.  470, 
481  (11  Pac.  231),  was  very  much  in  doubt  whether  two 
or  more  tenants  in  common  had  the  right  to  join  as  com- 
plainants in  an  action  of  ejectment,  and  said,  in  speaking 
for  the  court,  that  "tenants  in  common  hold  by  unity  of 
possession,  but  they  hold  several  and  distinct  freeholds, 
and,  under  our  statute,  the  action  to  recover  possession  of 
real  property  includes  a  recovery  of  the  estate  which  the 
demandant  has  in  it,  and  which  must  be  a  legal  estate." 
The  converse  of  the  proposition  is  undoubtedly  true, — 
that  the  several  and  distinct  freeholds  of  each  co-tenant 
may  be  the  subject  of  a  separate  action  for  its  recovery. 
As  in  law,  so  in  equity  ;  to  quiet  title,  the  party  claiming 
the  whole  may  proceed  separately  against  each  person 
claiming  to  hold  such  an  interest  in  the  disputed  prem- 
ises ;  and,  while  it  may  be  convenient — perhaps  proper — 
to  join  all  the  co-tenants  claiming  adversely,  yet  it  is  not 
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indispensable  or  necessary  that  it  should  be  done.  And, 
even  when  joined,  a  decree  against  them  must,  from  the 
very  nature  of  the  case,  operate  severally  upon  the  dis- 
tinct freehold  interest  of  each  co-tenant,  and  not  jointly 
upon  all.  A  judgment  or  decree  may  be  joint  in  form, 
yet  several  in  fact ;  and  the  rule  seems  to  be  that  a  party 
showing  such  a  distinct  and  severable  or  separate  interest 
may  prosecute  the  appeal  without  joining  co-parties  be- 
low who  are  not  identified  or  interdependent  in  interest ; 
and  the  appellate  tribunal  may  reverse  or  modify  the  judg- 
ment or  decree  without  affecting  the  rights  of  the  parties 
not  before  it :  2  Enc.  PI.  &  Prac.  186-188.  Raney,  J.,  in 
Guarantee  Trust  Co,  y.  Bvddington^  23  Fla.  514  (2  South. 
885),  after  alluding  to  the  rule  which  requires  the  parties 
to  a  decree  which  is  in  law  and  in  fact  joint  to  unite  in  an 
appeal,  says  :  "This  rule,  however,  does  not  preclude  any 
one  party  who  may  be  aggrieved  by  the  decree  in  his  sepa- 
rate interest,  or  several  parties  who  may  be  aggrieved  as 
to  their  united  interests,  from  taking,  the  former  his  indi- 
vidual appeal,  and  the  latter  their  joint  appeal,  although 
there  may  be  numerous  other  parties  adjudged  against  by 
the  same  decree,  but  not  united  in  interest  with  such  indi- 
vidual or  joint  parties  in  the  matter  so  decreed  as  to  him 
or  them." 

This  doctrine  does  not  dispense  with  the  requirement 
that  all  parties  who  would  be  affected  adversely,  and 
whose  interests  would  be  in  conflict  with  the  reversal  or 
modification  of  the  decree  appealed  from  or  sought  to  be 
reviewed,  must  have  legal  notice  of  the  appeal.  If  the 
relief  sought  by  the  appeal  is  of  such  a  nature  or  charac- 
ter that  it  cannot  be  granted  without  adversely  affecting 
parties  not  before  it,  either  voluntarily  as  appellants  or 
duly  notified  as  respondents,  then  the  court  is  without 
power  or  jurisdiction  to  proceed,  and  the  appeal  must  be 
dismissed.    But,  if  it  appears  that  the  special  relief  sought 
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can  be  granted  without  affecting  the  interest  of  any  party 
to  the  suit  not  a  party  to  the  appeal,  then  the  appellate 
jurisdiction  is  established,  and  the  power  to  adjudicate 
concerning  it  is  clear  ;  and  this  perhaps  affords  a  reason- 
able and  fair  test  of  the  joint  or  several  character  of  the 
decree  which  it  is  sought  to  have  reviewed.  The  parties 
not  appearing  in  the  case  at  bar,  if  the  facts  set  forth  in 
the  cross  bill  are  true,  are  tenants  in  common  with  the 
defendants  appealing,  each  holding  a  several  and  distinct 
freehold  interest  in  the  premises  in  dispute.  The  decree 
of  the  court  below  has  cut  them  off,  and  the  plaintiff  has 
obtained  effectual  relief  against  them.  The  other  defend- 
ants, not  being  satisfied  with  the  action  of  the  court  be- 
low, have  appealed  and  served  the  plaintiff,  an  adverse 
party.  They  seek  to  have  the  decree  reversed  as  to  them, 
and  this  the  court  may  do  owing  to  the  distinct  and  sev- 
eral interests  of  the  appealing  defendants,  without  in  the 
least  disturbing  the  interests  of  the  nonappealing  defend- 
ants, or  affecting  the  decree  below,  which  determines  their 
adverse  claim  in  favor  of  the  plaintiff.  This  being  so,  it 
is  clear  the  appeal  should  not  be  dismissed,  and  the  mo- 
tion is  therefore  denied.  Motion  Overruled. 

Decided  19  February,  1000. 

On  the  Merits. 

[eOPac.5.] 

On  September  17,  1896,  Abbie  K.  Munger  commenced 
an  action  against  the  South  Portland  Land  Company, 
plaintiff,  to  recover  possession  of  the  updivided  one-half 
of  the  w^est  half  of  what  is  known  as  the  '*  William  and 
Mary  T.  Collins  Donation  Land  Claim,"  situated  in  sec- 
tions 27  and  34,  township  1  south,  range  1  east  of  the 
Willamette  Meridian,  in  Multnomah  County,  Oregon.  On 
October  17,  the  South  Portland  Land  Company  filed  an 
answer  to  the  complaint,  denying  all  the  material  allega- 
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tions  thereof,  except  the  incorporation  of  plaintiff;  and, 
by  way  of  a  further  and  separate  defense,  set  up  affirma- 
tively that  said  company  was  the  owner  in  fee  simple  and 
in  possession  of  the  premises,  and  that  it  and  its  grantors 
had  been  in  the  actual,  open,  notorious,  adverse,  exclu- 
sive, and  continuous  possession  thereof  for  more  than  ten 
years  prior  to  the  commencement  of  the  action.  Further 
answering,  it  alleged  that  said  company  had  **no  plain, 
speedy,  and  adequate  remedy  at  law ;  that  its  defense  in 
part  is  based  upon  matters  and  its  affirmative  relief  is 
wholly  cognizable  in  a  court  of  equity,  to  wit :  the  cor- 
rection of  a  mistake  in  the  description  of  the  property  in 
a  deed  which  forms  one  of  the  links  of  the  defendant's 
chain  of  title,  which  mistake  was  the  mutual  mistake  of 
the  parties  to  said  deed,  and  upon  other  equities  existing 
in  favor  of  the  defendant,  and  against  the  plaintiff,  all  of 
which  are  fully  alleged  in  a  complaint  in  equity  in  the 
nature  of  a  cross  bill  filed  herewith  in  this  court,  to  which 
reference  is  hereby  made . ' '  Thereupon  the  company  filed 
a  complaint  in  equity,  in  the  nature  of  a  cross  bill,  against 
the  plaintiff  in  the  action,  joining  with  her  Albert  Munger, 
her  husband.  Other  persons  were  subsequently  brought 
in  and  made  parties  defendant.  The  original  was  super- 
seded by  an  amended  cross  complaint,  which  was  filed  by 
leave  of  the  court  to  conform  to  the  proofs,  and,  for  all 
practical  purposes,  it  will  only  be  necessary  to  take  note 
of  the  allegations  of  the  latter. 

Omitting  matters  of  form,  it  is  alleged,  in  substance, 
that  on  November  13,  1865,  a  patent  was  issued  under 
the  donation  act  to  William  Collins  and  Mary  T.  Collins, 
his  wife,  for  a  tract  of  land  containing  three  hundred  and 
eighteen  and  fifty-four  hundredths  acres,  situate  in  sec- 
tions 27  and  34,  township  1  south,  range  1  east  of  the 
Willamette  Meridian,  the  west  half  to  the  husband  and 
the  east  half  to  the  wife  ;   that  on  the  twenty-second  day 
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of  June,  1881,  William  Collins,  for  and  in  consideration 
of  $2,000  to  him  in  hand  paid  by  his  said  wife,  made, 
executed,  duly  acknowledged,  and  delivered  to  her  his 
certain  conveyance,  by  which  he  remised,  released,  and 
forever  quitclaimed  unto  her  all  his  right,  title,  and  in- 
terest in  and  to  said  donation  land  claim  ;  that  said  deed 
so  executed  and  delivered  w^,s  recorded  on  October  8, 
1881,  at  page  82  of  Deed  Book  No.  49  of  the  Record  of 
Conveyances  of  the  County  of  Multnomah,  State  of  Ore- 
gon ;  that  it  was  the  intention  of  both  parties  to  said 
conveyance  that  William  Collins  should  and  would  there- 
by release,  remise,  and  forever  quitclaim  unto  Mary  T. 
Collins  all  his  right,  title,  and  interest  in  and  to  the 
whole  of  said  donation  land  claim,  but,  by  mistake  of  the 
draftsman  or  scrivener  who  drew  the  deed,  the  meridian, 
county,  and  state  in  which  said  land  was  situated  were 
omitted,  and  should  have  been  inserted  as  the  Willamette 
Meridian, County  of  Multnomah  and  State  of  Oregon;  that 
said  deed,  at  the  time  it  was  spread  upon  the  records, 
was  not  entitled  by  the  laws  of  Oregon  to  be  recorded 
for  want  of  a  proper  certificate  to  the  notary's  author- 
ity and  the  genuineness  of  his  signature,  and  a  certified 
copy  of  said  attempted  record  of  said  deed  could  not, 
therefore,  be  received  in  evidence  in  the  action  of  eject- 
ment ;  that,  at  the  time  of  the  filing  of  the  cross  com- 
plaint, the  existence  and  whereabouts  of  said  original 
deed  was  unknown,  and  the  same  was  lost,  but  has  since 
been  discovered,  from  which  it  appears  that  the  entry 
upon  the  said  Record  Book  No.  49  has,  by  fraud  or  mis- 
take on  the  part  of  some  person  unknown  to  the  plaintiff, 
been  altered  by  the  erasure  of  '*thirty-four"  in  that  part 
of  the  description  wherein  '* thirty-four"  appears  in  the 
original  deed,  and  the  insertion  of  *' thirty-seven"  instead 
thereof,  so  that  the  description  in  the  certified  copy  of 
said  deed  as  now  recorded  does  not  conform  to  the  true 
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section,  as  mentioned  in  said  patent  and  contained  in  said 
quitclaim  deed,  thereby  casting  a  cloud  upon  plaintiff's 
title  to  said  land. 

And  the  plaintiff  further  avers  that  the  private  seal 
aflBxed  to  said  original  deed  is  a  printed  impression  of 
the  letters  "L.  S.,"  inclosed  in  a  printed  bracket,  and  has 
no  scroll  or  sign,  made  with  the  pen  or  otherwise,  as  a 
seal ;  that  the  defendants  claim  and  assert  that  said  deed 
is  not  sealed,  and  is  therefore  void,  which  claim  also  casts 
a  cloud  upon  plaintiff's  title,  but  that  said  William  Col- 
lins intended  to  and  did  deliver  said  instrument  to  his 
wife  as  and  for  his  sealed  deed,  and  intended  to  seal  the 
same,  but  by  mistake  of  the  scrivener  failed  to  do  so ; 
that  said  mistakes  were  each  and  all  of  them  mutual  as 
to  the  parties  to  the  said  deed,  who  both  intended  that 
said  description  in  the  deed  should  be  the  true  and  cor- 
rect description  of  the  land,  and  free  from  each  and  all  of 
said  mistakes ;  that  at  the  time  of  the  execution  of  said 
deed  William  Collins  was  the  owner  in  fee  simple  of  the 
west  half  of  said  donation  claim,  which  he  agreed,  for  the 
consideration  of  $2,000,  to  convey  to  his  said  wife,  in  fee 
simple,  and  that  said  quitclaim  deed  was  executed  in 
pursuance  of  said  agreement,  but  that,  by  the  mutual  mis- 
take of  the  parties,  the  premises  were  misdescribed  ;  that 
thereupon,  and  after  the  execution  of  said  deed,  William 
Collins  delivered  to  the  said  Mary  T.  Collins  the.  posses- 
sion of  the  said  west  half  of  said  claim  and  the  whole 
thereof,  and  she  and  her  successors  in  interest,  including 
this  plaintiff,  have  ever  since  been,  and  are  now,  in  pos- 
session, claiming  to  own  the  same  in  fee  simple  ;  that  on 
September  1, 1887,  Mary  T.  Collins,  for  the  consideration 
of  $8,000,  sold,  and  by  warranty  deed  conveyed,  the  whole 
of  said  donation  land  claim  to  Albert  L.  Maxwell  and 
James  H.  Huddleson,  and  that  the  plaintiff,  by  mesne  con- 

36  Ob.— 30. 
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veyances,  subsequently  became  the  owner  thereof ;  that, 
by  reason  of  the  mistakes  in  said  conveyance  to  Mary  T. 
Collins,  the  defendant  Abbie  K.  Munger,  and  the  heirs 
at  law  of  Mary  T.  Austin,  claim  that  at  the  time  William 
Collins  died  he  was  the  owner  of  the  legal  title  to  the  west 
half  of  said  claim,  and  that  they,  as  his  heirs  at  law,  are 
the  owners  in  fee  simple  thereof ;  and  that  Abbie  K .  Mun- 
ger commenced  an  action  at  law  to  recover  possession  of 
the  undivided  half  of  the  west  half  of  said  claim.  The 
plaintiff,  for  a  further  cause  of  suit  against  the  defend- 
ants, after  reiterating,  in  substance,  the  matters  thereto- 
fore alleged  in  said  complaint,  further  alleges  that  neither 
of  the  defendants,  their  ancestors  or  predecessors  in  in- 
terest, have  been  seised  or  possessed  of  said  lands,  or  any 
part  thereof,  within  ten  years  prior  to  the  ninth  day  of 
September,  1896,  or  since  June  22,  1881,  and  that  plain- 
tiff and  its  predecessors  in  interest  have  for  more  than  ten 
years  prior  thereto  been  in  the  actual,  open,  notorious,  ad- 
verse, exclusive,  and  continuous  possession  of  said  prem- 
ises, and  the  whole  thereof,  claiming  to  own  the  same  in 
fee  simple,  under  color  and  claim  of  title  ;  that,  by  reason 
of  said  claim  of  the  defendants  hereinbefore  set  out,  plain- 
tiff's title  is  clouded  and  rendered  insecure,  and  that  such 
contention  casts  a  cloud  upon  plaintiff's  title,  which  should 
bo  removed,  and  its  title  quieted  as  against  the  claim  of 
said  defendants. 

Defendants  filed  a  motion  to  strike  out,  and  a  demurrer 
to  said  amended  cross  complaint,  which  being  overruled, 
they  filed  an  answer,  denying  each  and  every  material  alle- 
gation of  said  complaint  except  the  statement  that  the  seal 
to  the  original  deed  is  a  printed  impression  of  the  letters 
*'L.  S.,"  inclosed  in  printed  brackets,  and  that  it  has  no 
other  scroll  or  sign,  made  with  the  pen  or  otherwise,  as 
a  seal ;  and,  further  answering,  they  allege,  among  other 
things,  that  the  deed  is  not  sealed,  and  is  therefore  void  ; 
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that  they  are  the  owners  in  fee  of  an  undivided  interest  in 
the  west  half  of  said  donation  land  claim  ;  and  pray  that 
their  title  may  be  quieted.  To  this  a  reply  was  filed.  The 
decree  being  for  the  plaintiff,  certain  of  the  defendants 
appeal.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of  R.  <fc 
E,  B.  Williams,  WUliam  Wallace  Thayer,  and  Bernstein  & 
Cohen,  with  an  oral  argument  hj Messrs.  Richard  Williams 
and  Alex  Bernstein. 

For  respondent  there  was  a  brief  over  the  name  of  Fen- 
ton,  Bronaugh  &  Muir,  with  an  oral  argument  by  Mr.  Wil- 
liam D.  Fenton. 

Mr.  Chief  Justice  Wolverton,  after  making  the  fore- 
going statement  of  the  facts,  delivered  the  opinion. 

2.  The  interposition  of  the  motion  to  strike  out  and 
the  demurrer  to  the  cross  complaint  involves  a  matter  of 
practice,  as  well  as  the  jurisdiction  of  the  court  to  take 
and  entertain  cognizance  of  the  subject-matter  of  the  con- 
troversy. It  is  first  insisted  on  the  part  of  the  defendants 
that  the  plaintiff,  having  pleaded  a  full  defense  in  the  ac- 
tion at  law,  not  only  by  putting  at  issue  every  material 
allegation  of  the  complaint  therein,  but  by  setting  up 
affirmatively  that  it  was  the  owner  in  fee  simple  and  in 
the  legal  possession  of  the  premises,  is  precluded,  under 
the  practice,  from  filing  at  the  same  time  a  cross  com- 
plaint in  equity  praying  a  stay  of  the  action  until  the  case 
has  been  disposed  of  in  the  equity  forum.  In  Dolph  v. 
Barney,  5  Or.  191,  215,  it  was  held  by  this  court  that  a 
cross  bill  was  properly  stricken  out  on  motion,  where  the 
defendant  in  the  action  at  law  had  specifically  denied  the 
plaintiff's  title,  and  set  up  title  in  himself.  The  appeal  in 
that  case  was  from  the  judgment  in  the  action,  and  it  is 
now  suggested  that  the  question  of  practice  thus  raised 


468  South  Portland  L.  Co.  v.  Munger.     [36  Or. 

was  not  before  the  court,  and  hence  that  case  is  not  con- 
trolling as  a  precedent :  Oatman  v.  Epps,  15  Or.  437  (15 
Pac.  709),  was  an  action  to  recover  real  property.  The 
defendant,  after  denying  the  plaintiflF's  ownership,  filed  a 
cross  complaint  in  equity,  to  which  a  demurrer  was  inter- 
posed and  sustained,  and  the  complaint  dismissed.  An 
appeal  was  taken  in  the  action,  and  error  predicated  upon 
the  judgment  therein.  In  passing  upon  the  question, 
this  court,  speaking  through  Mr.  Justice  Thayer,  said  : 
*'An  examination  of  the  code  will  show  that  when  such 
complaint  is  filed  it  stays  the  proceedings  at  law,  and  the 
case  thereafter  proceeds  as  a  suit  in  equity,  and  in  which 
such  proceedings  at  law  may  be  perpetually  enjoined  by 
final  decree,  or  allowed  to  proceed  in  accordance  with 
such  final  decree.  The  effect  of  filing  such  a  complaint 
is  the  commencement  of  a  suit  in  equity,  which  subordi- 
nates the  proceedings  at  law  until  the  relief  arising  out  of 
the  facts  requiring  the  interposition  of  a  court  of  equity, 
and  material  to  the  defense  in  the  action  at  law,  is  ob- 
tained." In  a  later  case  (Scheiffclin  v.Weatherred^  19  Or. 
172,  23  Pac.  898),  it  was  contended  that  the  cross  com- 
plaint was  merely  auxiliary  to  the  defense  in  the  law  ac- 
tion. But  this  view  was  not  adopted,  the  court  saying  : 
"The  suit  in  such  a  case  is  really  as  independent  of  the 
action  at  law  as  though  it  were  commenced  by  original 
summons.  The  object  of  tlie  provisions  of  the  code  regu- 
lating the  proceeding  was  to  avoid  the  necessity  of  wait- 
ing until  the  action  at  law  was  determined  before  equity 
jurisdiction  was  invoked,  and  it  saved  the  necessity  of 
procuring  the  issuance  of  an  injunction  to  restrain  the  exe- 
cution of  tlie  judgment  at  law."  These  authorities  make 
it  very  plain  that  the  action  at  law  and  the  suit  set  in 
motion  i>3'  tlie  eonii>Iaint,  in  tlie  nature  of  a  cross  bill  in 
eqtiitj,  niLj?*t  be  treated  m  independent  proceedings,  as 
ihqy  m}  in  raaiitj,  and  that  the  remedies  appropriate  and 
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peculiar  to  each  must  be  pursued  in  its  peculiar  forum. 
The  question  of  practice  suggested  arises  at  the  parting 
of  the  ways — should  the  action  at  law  be  suspended  or 
held  in  abeyance,  and  the  suit  in  equity  allowed  to  pro- 
ceed, or  vice  i^ersaf 

The  court  below  decided  the  motion  and  demurrer  ad- 
versely to  defendants,  whereupon  they  filed  an  answer, 
and  we  are  called  upon  to  determine  how  far  they  have 
waived  the  right  to  call  in  question  the  action  of  the  court 
in  that  respect.  As  it  may  pertain  to  the  motion  Sche- 
Uiud  V.  Erpelding,  6  Or.  258,  is  to  the  very  purpose.  Er- 
pelding  commenced  an  action  against  Scheland  for  the 
recovery  of  wages  as  a  brewer.  Scheland  filed  an  answer 
denying  such  indebtedness,  and  setting  up  as  a  further 
defense  that  Erpelding,  during  the  time  in  which  it  was 
alleged  the  wages  had  accrued,  was  in  equal  co-partner- 
ship with  himself  in  the  brewery  business,  thus  present- 
ing a  complete  defense  at  law,  notwithstanding  Scheland, 
immediately  on  filing  his  answer  in  the  action,  filed  a 
cross  complaint  against  Erpelding  in  equity,  setting  up 
the  co-partnership  arrangement,  that  Erpelding  had  re- 
fused to  continue  in  the  business,  and  praying  that  the 
action  at  law  be  stayed,  and  for  an  adjustment  of  the  co- 
partnership affairs.  A  motion  to  strike  out  the  cross 
complaint  was  made  and  overruled.  Erpelding  there- 
upon answered  the  same,  and  also  set  up  a  co-partnership 
between  the  parties,  but  arising  from  a  somewhat  differ- 
ent arrangement,  and,  the  issues  being  made  up,  a  trial 
was  had  upon  the  equity  side  of  the  court,  which  result- 
ed in  a  decree  favorable  to  Erpelding,  and  Scheland  ap- 
pealed. It  was  there  insisted  that,  as  a  complete  defense 
at  law  had  been  pleaded,  a  court  of  equity  was  without 
jurisdiction  to  entertain  the  suit  instituted  by  virtue  of 
the  cross  complaint.  The  court,  speaking  through  Mr. 
Justice  Boise,  answered  the  objection  in  this  way  :    *'As 
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we  have  before  said,  we  think  this  cross  bill  should  have 
been  stricken  out  on  motion,  but  the  court  having  refused 
that  motion,  the  plaintiff  had  his  option  to  insist  on  his 
motion,  and  assign  the  overruling  of  the  same  as  error, 
or  do  as  he  did, — answer  the  same,  and  let  this  part  of 
his  case  proceed  in  equity.  This  cross  bill  is  a  bill  to 
dissolve  and  settle  an  alleged  partnership,  and  would 
have  been  a  proper  proceeding  as  a  suit  in  equity  had  the 
issue  of  partnership  in  the  action  at  law  been  found  for 
Scheland,  and  that  part  of  the  claim  of  Erpelding  thereby 
defeated.  That  is  to  say,  the  matters  alleged  in  the  bill 
are  such  as  belong  to  the  jurisdiction  of  a  court  of  equity ; 
and  the  same  being  before  the  court  by  proper  pleadings, 
and  the  parties  having  appeared  and  submitted  to  the 
jurisdiction,  we  think  the  court  had  authority  to  hear  and 
determine  the  question  as  to  whether  there  was  a  part- 
nership as  alleged,  and,  if  such  was  found,  to  declare  and 
settle  it,  if  a  sufficient  case  was  made  by  the  pleadings 
and  the  evidence."  What  is  true  in  practice  as  it  respects 
the  motion  is  also  true  as  it  may  pertain  to  the  demurrer. 
By  answering,  the  defendants  have  made  the  equitable 
forum  a  matter  of  their  own  selection,  and  have  thereby 
waived  the  right  to  insist  that  the  cause  should  be  first 
tried  out  at  law.  As  suggested  in  Scheland  v,  Erpelding^ 
6  Or.  258,  they  had  a  right  to  stand  upon  their  motion  or 
demurrer,  or  do  as  they  did, — answer  the  cross  complaint, 
and  let  that  part  of  their  case  proceed  in  equity.  The 
case  of  Dolph  v.  Barney,  5  Or.  191,  215,  does  not  present 
the  question  here  involved,  and,  whatever  may  be  the 
force  of  counsel's  criticism,  it  is  not  controlling  here. 

3.  But  it  is  claimed  that  the  objection  which  the  de- 
murrer to  the  cross  complaint  suggests  is  one  not  suscepti- 
ble of  waiver  in  that  manner,  as  it  goes  to  the  jurisdiction 
of  the  court  to  entertain  the  suit  set  in  motion  by  the  cross 
complaint.     This  is  based  upon  the  idea  that  the  answer 
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in  the  action  at  law  disclosed  an  adequate  remedy  in  that 
forum.  But  it  can  make  no  difference  whether  the  an- 
swer at  law  be  considered  in  connection  with  the  cross 
complaint,  or  the  latter  as  a  complete  pleading  within  it- 
self, as  both  disclose  the  same  facts,  which  go  to  show 
that  an  adequate  remedy  at  la^v  exists,  and,  if  equitable 
jurisdiction  is  ousted  by  the  statements  contained  in  the 
one  pleading,  it  is  just  as  effectually  dislodged  by  those 
comprised  by  the  other.  The  defendant  Abbie  K.  Hun- 
ger, by  her  action  at  law,  claimed  and  asserted  a  fee  sim- 
ple title,  together  with  the  right  of  possession,  alleging 
that  the  South  Portland  Land  Company  was  in  possession. 
Both  parties  herein  claim  title  from  a  common  source, — 
the  defendants  by  inheritance  from  William  Collins,  and 
the  plaintiflF  through  mesne  conveyances  from  the  same 
person.  The  cross  complaint  shows,  however,  that  one 
of  the  muniments  of  title  forming  a  link  in  the  plaintiff's 
chain  is  defective,  and  hence  its  resort  to  equity,  with  a 
view  to  obtaining  either  its  reformation  to  accord  with 
the  alleged  purposes  and  intention  of  the  parties  to  the 
instrument,  or  a  specific  performance  requiring  the  exe- 
cution of  the  deed,  so  as  to  cure  the  defect,  and  thereby 
perfect  its  chain  of  title  to  the  premises  in  dispute.  In 
connection  with  the  alleged  facts  touching  the  infirmities 
of  the  instrument,  considered  as  a  deed,  it  is  also  alleged 
that  plaintiff  has  been  in  the  adverse  and  exclusive  pos- 
session for  more  than  ten  years,  which,  of  itself,  if  true, 
would  give  it  an  unimpeachable  title  by  virtue  of  the 
statute  of  limitations.  The  alleged  possession  was  ob- 
tained and  held,  however,  through  the  defective  muni- 
ment. Thus  we  have  a  defense  based  primarily  upon 
facts  requiring  the  interposition  of  a  court  of  equity. 
But,  by  reason  of  the  lapse  of  time,  the  possessory  right 
gained  by  virtue  of  the  equitable  conditions  has  ripened 
into  a  perfect  title. 
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4.  It  is  claimed  that  the  statute  permitting  the  inter- 
position of  a  complaint  in  equity,  in  the  nature  of  a  cross 
bill,  which  is  effective  to  stay  the  proceedings  at  law,  con- 
fers but  a  special  statutory  jurisdiction.  We  do  not  so 
understand  it.  The  practice  thereby  inaugurated  is  an 
innovation  upon  the  common  law,  which  prohibited  the 
setting  up  of  an  equitable  defense  to  an  action  at  law. 
But  the  remedy  afforded  is  as  broad  as  that  which  may 
be  invoked  by  original  bill,  permitting  even  the  use  of 
such  facts  as  constitute  a  partial  defense  only  to  the  cause 
of  action.  Such  is  the  doctrine  of  Hakher  v.  Briggs,  6 
Or.  31,  where  it  ivas  held  that  a  person  entitled  to  relief 
arising  out  of  facts  requiring  the  interposition  of  a  court 
of  equity,  where  such  facts  are  material  to  his  defense  of 
the  action  at  law,  must  file  his  complaint,  in  which  he 
must  follow  the  general  rules  of  pleading  under  the  code, 
which  require  simply  a  plain  and  concise  statement  of  the 
facts  constituting  the  cause  of  suit,  and  may  set  forth  any 
facts  and  circumstances  forming  defenses,  either  entire  or 
partial,  to  the  action  at  law .  They  must,  however,  be  such 
facts  and  circumstances  as  show  that  he  has  no  plain,  ade- 
quate, and  complete  remedy  at  law.  It  was  said  :  "The 
general  doctrine  resulting  from  the  best  considered  cases 
is  that  the  defendant  can  defeat  the  action  upon  equitable 
principles,  and  not  only  defeat  the  action,  but  secure  af- 
firmative relief ;  and  that  as  the  defendant  becomes  an 
actor,  and  the  pleading  an  equity  pleading,  the  sufficiency 
thereof  in  substance,  though  not  in  form,  is  to  be  deter- 
mined by  the  application  of  the  general  rules  of  equity 
pleading ;  and  that,  as  an  equitable  defense  may  be  set 
up  to  a  legal  claim,  it  would  be  inconsistent  to  lay  down 
the  doctrine  that,  because  one  party  is  asserting  a  right 
under  a  legal  form,  equity  will  not  protect  the  equitable 
rights  of  the  other  party  to  the  same  extent  as  though  the 
proceeding  was  under  equitable  forms.     *     *     ♦     Even 
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under  the  old  equity  practice,  the  equity  subsisting  be- 
tween the  parties  did  not  depend  upon  the  tribunal  in 
which  the  relief  was  sought,  and  the  equities  of  one  party 
could  not  be  defeated  by  the  other  party  resorting  to  law, 
rather  than  to  equity,  for  relief."  So,  it  was  held  in  Hill 
V.  Cooper,  6  Or.  181,  that  a  party  may  rely  upon  his  legal 
defense  in  an  action  without  being  thereby  precluded  from 
asserting  his  equitable  title  in  an  original  suit.  By  stat- 
utory intendment,  therefore,  the  defendant  in  the  law  ac- 
tion is  afforded  such  relief,  either  defensive  or  affirmative, 
entire  or  partial,  as  he  would  be  able  to  insist  upon  in  a 
court  of  equity,  and,  if  the  facts  are  such  as  to  invoke  equit- 
able cognizance,  the  action  at  law  may  be  stayed  until  the 
equities  are  disposed  of  in  the  appropriate  forum. 

The  remedy  at  law  to  which  the  statute  alludes  must 
be  plain,  adequate,  and  complete,  or,  in  other  words,  as 
practical  and  efficient  to  the  ends  of  justice  and  its  prompt 
administration  as  the  remedy  in  equity.  It  is  not  enough 
that  there  is  a  remedy  at  law  :  Boyce's  ExWs  v.  Grundy, 
28  U.  S.  (3  Pet.)  210,  7  L.  Ed.  655.  Mr.  Chief  Justice 
Fuller  (in  Gormley  v.  Clark,  134  U.  S.  338,  349,  10  Sup. 
Ct.  554,  557,  33  L.  Ed.  909,  914),  states  the  doctrine  thus  : 
'*The  jurisdiction  in  equity  {ittaches  unless  the  legal 
remedy,  both  in  respect  to  the  final  relief  and  the  mode 
of  obtaining  it,  is  as  efficient  as  the  remedy  which  equity 
would  afford  under  the  same  circumstances."  See,  also, 
Kilhourn  v.  Sunderland,  130  U.  S.  505,  514,  32  L.  Ed. 
1005  (9  Sup.  Ct.  594);  Watson  v.  Sutherland,  72  U.  S. 
(5  Wall.)  74,  18  L.  Ed.  580  ;  Witter  v.  Arnett,  8  Ark.  57. 
So,  in  Henderson  v.  Johns,  13  Colo.  280  (22  Pac.  461),  it 
is  said:  "The  remedy  at  law  which  defeats  a  suit  in 
equity  must  be  full,  adequate,  and  complete.  Anything 
less  than  this  will  not  be  sufficient  to  deprive  equity  of 
jurisdiction."  And  again,  in  11  Am.  &  Eng.  Enc.  Law 
(2  ed.) ,  200,  the  learned  author  says  :    *'The  construction 
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given  to  this  phrase  'adequate  remedy'  by  the  courts  re- 
quires that  the  remedy  at  law  must  be  as  practical  and 
eflBcient  as  the  remedy  afforded  by  chancery,  in  order  to 
exclude  the  latter  from  jurisdiction." 

In  the  case  at  bar,  the  statute  of  limitations,  if  entirely 
run,  would  afford  a  complete  remedy  at  law  by  giving 
the  plaintiff  in  the  equitable  proceeding  a  valid  legal  title 
as  against  all  the  world.  But  the  equitable  defense  in- 
terposed shows  that  the  possession  was  obtained  through 
the  alleged  defective  instrument  by  which  it  was  intended 
that  the  legal  title  should  have  been  passed  to  plaintiff's 
predecessors  at  the  same  time  that  the  possession  was 
given.  For  the  purpose  of  passing  the  legal  title,  it  is 
admittedly  insufficient.  Before  it  can  be  made  effective 
for  such  purpose,  it  must  be  reformed,  else,  if  it  consti- 
tutes merely  a  contract  to  convey,  the  plaintiff  is  without 
its  supposed  muniment  until  a  specific  performance  sup- 
plies its  place.  Equity  is  alone  competent  to  administer 
the  remedy  in  either  event.  If  plaintiff  should  prevail 
on  its  possessory  title  alone,  it  would  still  be  witliout  the 
perfect  muniment  to  which  it  is  entitled,  so  that  the  re- 
lief in  equity  can  be  said  to  be  more  adequate  and  com- 
plete than  the  action  at  law  could  afford,  as  it  may  take 
cognizance  of  all  matters  in  any  way  bearing  upon  or 
influencing  the  conditions,  and  is  not  only  competent  to 
determine  the  present  ownership,  but  it  may  correct  or 
supply  a  muniment,  and  thereby  render  plaintiff's  chain 
of  title  perfect  from  the  original  source. 

Viewing  the  matter  in  another  light,  should  the  im- 
perfect deed  be  construed  as  a  contract  to  convey,  before 
the  statute  of  limitations  could  be  put  in  motion,  it  would 
have  to  be  shown  that  the  purchase  price  had  been  paid, 
or  the  conditions  upon  which  the  plaintiff  was  entitled  to 
the  deed  had  been  fully  performed ;  for,  if  the  purchase 
price  had  not  been  paid,  or  the  conditions  performed, 
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until  within  the  time  prescribed  in  which  the  statute 
would  have  run,  then  the  plaintiff  could  not  establish  its 
legal  title,  and  would,  of  course,  fail ;  hence  the  remedy 
invoked  at  law  could  not  be  as  practical  and  efi&cient  as 
that  afforded  by  chancery.  So  that,  while  the  plaintiff 
has  alleged  that  it  has  been  in  possession  for  a  period  of 
more  than  ten  years,  yet  it  is  a  defense  which  is  inter- 
posed in  connection  with  the  purely  equitable  defense, 
by  which  it  seeks  a  specific  performance  of  the  contract, 
or  a  reformation  thereof,  whereby  its  paper  title  would 
be  perfected  also.  It  cannot  be  said,  under  these  condi- 
tions, that  the  remedy  at  law  is  or  would  be  as  complete 
and  adequate  as  that  which  may  be  available  in  equity. 
In  Sharon  v.  Tucker,  144  U.  S.  533,  36  L.  Ed.  532  (12 
Sup.  Ct.  720),  it  was  expressly  held  that  "a  person  who 
has  acquired  title  by  adverse  possession  may  maintain  a 
bill  in  equity  against  those  who,  but  for  such  acquisition, 
would  have  been  the  owners,  for  the  purpose  of  having 
his  title  judicially  ascertained  and  declared,  and  to  enjoin 
the  defendants  from  asserting  title  to  the  same  premises 
from  former  ownership  that  has  been  lost."  If  an  origi- 
nal bill  will  lie  in  such  a  case,  there  exists  no  good  reason 
why  the  plaintiff  in  a  complaint  in  the  nature  of  a  cross 
bill  in  equity  may  not  obtain  affirmative  relief  of  like 
character.  See,  also,  Arrington  v.  lAscom,  34  Cal.  365 
(94  Am.  Dec.  722) ;  Four  Hundred  and  Twenty  Min.  Co, 
Y.  Bullion  Min.  Co.  3  Sawy.  634  (Fed.  Cas.  No.  4,989). 
5.  At  the  time  of  filing  the  original  cross  complaint, 
it  was  thought  a  mistake  had  been  made  in  drafting  the 
quitclaim  deed,  whereby  section  thirty-four  was  desig- 
nated as  "thirty-seven,"  the  record  thereof  showing  the 
infirmity,  it  being  supposed  that  the  deed  had  been  lost ; 
but,  being  subsequently  discovered,  it  disclosed  no  defect 
in  that  respect,  hence  it  was  sought  to  file  the  amended 
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veyances,  subsequently  became  the  owner  thereof ;  that, 
by  reason  of  the  mistakes  in  said  conveyance  to  Mary  T. 
Collins,  the  defendant  Abbie  K.  Munger,  and  the  heirs 
at  law  of  Mary  T.  Austin,  claim  that  at  the  time  William 
Collins  died  he  was  the  owner  of  the  legal  title  to  the  west 
half  of  said  claim,  and  that  they,  as  his  heirs  at  law,  are 
the  owners  in  fee  simple  thereof ;  and  that  Abbie  K .  Mun- 
ger commenced  an  action  at  law  to  recover  possession  of 
the  undivided  half  of  the  west  half  of  said  claim.  The 
plaintiflF,  for  a  further  cause  of  suit  against  the  defend- 
ants, after  reiterating,  in  substance,  the  matters  thereto- 
fore alleged  in  said  complaint,  further  alleges  that  neither 
of  the  defendants,  their  ancestors  or  predecessors  in  in- 
terest, have  been  seised  or  possessed  of  said  lands,  or  any 
part  thereof,  within  ten  years  prior  to  the  ninth  day  of 
September,  1896,  or  since  June  22,  1881,  and  that  plain- 
tiff and  its  predecessors  in  interest  have  for  more  than  ten 
years  prior  thereto  been  in  the  actual,  open,  notorious,  ad- 
verse, exclusive,  and  continuous  possession  of  said  prem- 
ises, and  the  whole  thereof,  claiming  to  own  the  same  in 
fee  simple,  under  color  and  claim  of  title  ;  that,  by  reason 
of  said  claim  of  the  defendants  hereinbefore  set  out,  plain- 
tiff's title  is  clouded  and  rendered  insecure,  and  that  such 
contention  casts  a  cloud  upon  plaintiff's  title,  which  should 
be  removed,  and  its  title  quieted  as  against  the  claim  of 
said  defendants. 

Defendants  filed  a  motion  to  strike  out,  and  a  demurrer 
to  said  amended  cross  complaint,  which  being  overruled, 
they  filed  an  answer,  denying  each  and  every  material  alle- 
gation of  said  complaint  except  the  statement  that  the  seal 
to  the  original  deed  is  a  printed  impression  of  the  letters 
'*L.  S.,"  inclosed  in  printed  brackets,  and  that  it  has  no 
other  scroll  or  sign,  made  with  the  pen  or  otherwise,  as 
a  seal ;  and,  further  answering,  they  allege,  among  other 
things,  that  the  deed  is  not  sealed,  and  is  therefore  void ; 
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that  they  are  the  owners  in  fee  of  an  undivided  interest  in 
the  west  half  of  said  donation  land  claim  ;  and  pray  that 
their  title  may  be  quieted.  To  this  a  reply  was  filed.  The 
decree  being  for  the  plaintiff,  certain  of  the  defendants 
appeal.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of  R.  & 
E,  B,  Williams,  WUliain  Wallace  Thayer,  and  Bernstein  & 
Cohen,  with  an  oral  argument  hj  Messrs.  Richard  Williams 
and  Alex  Bernstein. 

For  respondent  there  was  a  brief  over  the  name  of  Fen- 
ton,  Bronaugh  &  Muir,  with  an  oral  argument  by  Mr.  Wil- 
liam D.  Fenton. 

Mr.  Chief  Justice  Wolverton,  after  making  the  fore- 
going statement  of  the  facts,  delivered  the  opinion. 

2.  The  interposition  of  the  motion  to  strike  out  and 
the  demurrer  to  the  cross  complaint  involves  a  matter  of 
practice,  as  well  as  the  jurisdiction  of  the  court  to  take 
and  entertain  cognizance  of  the  subject-matter  of  the  con- 
troversy. It  is  first  insisted  on  the  part  of  the  defendants 
that  the  plaintiff,  having  pleaded  a  full  defense  in  the  ac- 
tion at  law,  not  only  by  putting  at  issue  every  material 
allegation  of  the  complaint  therein,  but  by  setting  up 
aflSrmatively  that  it  was  the  ow^ner  in  fee  simple  and  in 
the  legal  possession  of  the  premises,  is  precluded,  under 
the  practice,  from  filing  at  the  same  time  a  cross  com- 
plaint in  equity  praying  a  stay  of  the  action  until  the  case 
has  been  disposed  of  in  the  equity  forum.  In  Dolph  v. 
Barney,  5  Or.  191,  215,  it  was  held  by  this  court  that  a 
cross  bill  was  properly  stricken  out  on  motion,  where  the 
defendant  in  the  action  at  law  had  specifically  denied  the 
plaintiff's  title,  and  set  up  title  in  himself.  The  appeal  in 
that  case  was  from  the  judgment  in  the  action,  and  it  is 
now  suggested  that  the  question  of  practice  thus  raised 
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Avife,  and  that  the  possession  was  taken,  entered  upoa, 
and  maintained  by  the  successors  in  interest  of  the  Col- 
linses from  that  time  down  to  the  commencement  of  this 
proceeding.     Some  authorities  hold  that  the  omission  of 
the  private  seal  of  the  grantor  to  the  deed,  where  it  is 
mai\ifest  from  the  face  of  the  instrument  that  it  was  the 
intention  of  the  grantor  to  affix  his  seal,  is  a  proper  sub- 
ject for  reformation,  because  of  the  mistake  of  the  party 
in  failing  to  append  it,  and  the  instrument  will  be  treated 
as  an  actual  conveyance:    Sullivan  y.  Latimer,  38  S.  C. 
417  (17  S.  E.  221) ;    Trustees  v.  Bryson,  34  S.  C.  401  (13 
S.  E.  619) ;    Barnard  v.  Gantz,  140  N.  Y.  249,  258  (35  N. 
E.  430) ;    Town  of  Solon  v.  Williamsburgh  Sav.  Bank,  114 
N.  Y.  122,  134  (21  N.  E.  168);   1  Devlin,  Deeds,  §  246, 
But  upon  the  right  to  specific  performance  the  way  is 
practically  clear.     Mr.  Justice  Boise,  in  Hill  v.  Cooper, 
6  Or.  181,  said  :    'The  facts  stated  in  the  plaintiflf's  bill 
show  that  Patton  paid  Stratton  the  full  purchase  price  of 
the  land,  and  took  possession  under  the  imperfect  deed. 
This  proceeding  would  give  Patton  an  equitable  title  to 
the  land  as  against  Stratton,  which  a  court  of  equity,  on 
a  proper  bill  filed,  would  enforce  by  declaring  a  specific 
performance  of  the  contract  to  convey ;   for  the  imper- 
fect deed,  in  such  a  case,  will  be  construed  as  a  contract 
to  convey,  and  may  be  enforced."     Such  relief  has  been 
granted  elsewhere  in  the  case  of  a  defectively  executed 
deed,  made  so  by  reason  of  the  omission  of  the  grantor 
to  append  his  private  seal :    Hanson  v.  Michelson,  19  Wis. 
498,  525 ;    Dreutzer  v.  Lawrence,  58  Wis.  594  ( 17  N.  W. 
423) ;    Drentzer  v.  Baker,  60  Wis.  179  (18  N.  W.  776) . 

The  evidence  adduced  at  the  trial  shows  substantially 
the  following  facts  :  William  Collins  and  Mary  T.  Col- 
lins, his  wife,  were  the  donees  from  the  general  govern- 
ment of  the  tract  of  land  described  in  the  cross  complaint, 
known  as  the  *' William  and  Mary  T.  Collins  Donation 
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Land  Claim,"  the  west  half  of  which  inured  to  the  hus- 
band, and  the  east  half  to  the  wife.  On  June  22,  1881, 
at  Collins  Landing,  in  Skamania  County,  Territory  of 
Washington,  William  Collins  signed  and  acknowledged 
a  quitclaim  deed  to  all  his  right,  title,  and  interest  in  and 
to  the  donation  land  claim,  purporting  to  convey  the  same 
to  Mary  T.  Collins,  his  wife.  The  instrument  was  wit- 
nessed by  Thomas  Moffett  and  Laura  Moffett,  and  was 
acknowledged  by  William  Collins  the  day  it  bears  date,, 
before  Thomas  Moffett,  as  notary  public.  There  is  also 
appended  to  the  deed  the  certificate  of  N.  H.  0 wings.  Sec- 
retary of  Washington  Territory,  showing  that  the  said 
Thomas  MoflFett  was,  at  the  date  of  the  certificate  of  ac- 
knowledgement, a  duly-qualified  notary  public  in  and  for 
said  territory,  and  authorized  by  the  laws  thereof  to  take 
acknowledgement  of  deeds ;  that  his  signature  thereto 
was  genuine ;  and  that  said  acknowledgement  was  in 
conformity  to  the  laws  of  that  territory.  This  certificate 
bears  date  October  4,  1881.  The  deed  recites  *'that  I, 
William  Collins,  of  Skamania  County,  Washington  Terri- 
tory, in  consideration  of  two  thousand  dollars,  to  me  paid 
by  Mary  T.  Collins,  of  said  county  and  territory,  do  here- 
by remise,  release,  and  forever  quitclaim,"  etc.,  and  has 
affixed  thereto,  following  the  name  "William  Collins," 
the  printed  letters  "L.  S.,"  in  printed  brackets.  It  was 
recorded  October  8,  1881,  in  Book  49,  Record  of  Deeds 
for  Multnomah  County,  at  page  82.  This  record  shows 
'* thirty-seven"  to  have  been  written  therein  in  the  place 
and  stead  of  **thirty-four,"  as  it  appears  in  the  original 
deed,  indicative  of  the  section  in  which  part  of  the  land 
is  situated.  Thomas  Moffett,  one  of  the  witnesses  to  the 
deed,  remembers  having  seen  William  Collins  sign  the 
same,  and  identified  the  instrument  as  the  one  then  signed 
and  acknowledged  before  him .  Laura  Moffett  witnessed 
the  deed,  and  recognized  her  signature,  but  has  no  pres- 
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ent  recollection  of  having  seen  Collins  sign.  J.  H.  Hud- 
dleson  first  saw  this  quitclaim  deed  on  September  1, 1887, 
the  day  prior  to  the  execution  and  delivery  to  himself  and 
A.  L.  Maxwell  of  a  warranty  deed  to  the  same  premises 
by  Mary  T.  Collins.  Mrs.  Collins  had  the  quitclaim  deed 
in  her  possession,  and  at  that  time  she  delivered  the  same 
over  to  Huddleson.  He  and  Maxwell  were  then  talking 
about  purchasing  the  land  of  Mrs.  Collins,  and  did  pur- 
chase it,  and  received  the  warranty  deed  above  alluded  to 
on  the  second  day  of  September,  1887.  Huddleson  has 
had  the  quitclaim  deed  in  his  possession  ever  since  its 
delivery,  and  up  to  the  time  of  the  commencement  of  the 
action  at  law.  Mrs.  Collins  executed,  acknowledged,  and 
delivered  to  Huddleson  and  Maxwell  two  deeds,  both  bear- 
ing date  September  2,  1887,  to  the  premises.  The  one 
first  delivered  was  witnessed  by  Mrs.  Austin,  the  mother 
of  the  Austin  heirs,  who  are  defendants  herein.  By  rea- 
son of  some  defect  in  the  description,  another  deed  was 
made,  executed,  and  delivered  by  her  to  take  its  place, 
and  the  first  one  was  returned.  Mrs.  Austin  was  also  a 
witness  to  the  second.  Huddleson  and  Maxwell  paid  Mrs. 
Collins  $8,000  for  the  land.  At  the  time  of  the  purchase 
there  was  a  mortgage  covering  the  whole  thereof,  executed 
by  Mary  T.  Collins,  September  19, 1885,  to  secure  a  note 
of  13,000,  also  signed  by  her  alone,  which  note  and  mort- 
gage were  held  by  S.  G.  Reed.  This  they  paid,  to  the 
amount  of  $3,306,  and  deducted  the  same  from  the  agreed 
purchase  consideration. 

Huddleson  went  upon  the  property  to  live  the  follow- 
ing June,  and  resided  there  two  and  one-half  years,  and 
after  the  plaintiff  became  the  owner  thereof  occupied  it 
four  months  more,  paying  plaintiff  rent  therefor  at  the 
rate  of  $10  per  month.  On  April  7,  1888,  Maxwell  and 
wife,  for  the  consideration  of  $6,760,  sold  and  conveyed 
by  warranty  deed  to  Huddleson  their  entire  interest  in 
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the  premises,  and  Huddleson  and  wife  conveyed  to  the 
plaintiff,  May  o,  1890,  also  by  warranty  deed.  The  plain- 
tiff occupied  the  premises  through  tenants  subsequent  to 
its  purchase,  and  is  presently  in  possession  of  the  whole. 
William  Collins  lived  at  Collins  Landing,  Washington, 
with  his  wife,  about  twenty  years,  and  died  at  his  home, 
above  but  near  the  landing,  August  28,  1881.  He  had 
not  been  well  for  four  or  five  years,  and  for  two  or  three 
years  prior  to  his  death  the  family  had  to  be  careful  and 
watchful  of  him.  He  was  able  to  be  about,  however, 
never  having  been  confined  to  his  bed.  His  affliction  was 
heart  trouble,  and  he  died  suddenly.  During  his  illness, 
Mrs.  Collins  transacted  much  of  his  business,  but  during 
the  whole  time  his  mental  faculties  were  unimpaired. 
As  described  by  Mrs.  Munger,  his  daughter,  '*his  mind 
was  far  better  than  hers  [meaning  Mrs.  Collins]  .  Up  to 
the  time  of  his  death,  he  was  of  a  clear,  bright  mind." 
After  his  death,  Mrs.  Collins  took  charge  of  his  effects, 
including  papers,  accounts,  and  everything  he  had,  and 
was  the  administratrix  of  the  estate  in  Washington  Terri- 
tory. Mrs.  Collins  dealt  with  the  whole  of  said  donation 
land  claim  as  if  it  was  her  own.  She  placed  it  in  the 
hands  of  agents  for  sale,  and  at  one  time  gave  J.  G. 
Warner  a  bond  entitling  him  to  purchase,  and  it  was 
after  the  expiration  of  such  bond  that  Huddleson  and 
Maxwell  bought  of  her.  The  whole  claim  was  assessed 
on  the  tax  rolls  for  1880  to  William  Collins  ;  for  the  years 
1881,  1882,  1883,  1884,  1885,  1886,  and  1887,  to  Mary  T. 
Collins,  who  died  at  East  Portland,  May  1,  1888  ;  for  the 
years  1888  and  1889,  to  J.  H.  Huddleson ;  and  for  1890, 
1891, 1892, 1893,  and  1894  to  the  plaintiff.  There  is  some 
evidence  tending  strongly  to  show  that  a  change  had  been 
made  in  the  deed  after  it  was  recorded;  that  *' thirty- 
four"  had  been  erased,  and  "thirty -seven"  written  in  its 

86  Ob.— 31. 
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stead.  There  is  also  some  conflict  in  the  evidence  touch- 
ing the  signature  to  the  quitclaim  deed  to  Mrs.  Collins ; 
but  the  very  great  preponderance  in  the  weight  thereof 
tends  to  show  that  William  Collins  not  only  signed  it,  but 
that  he  filled  in  the  necessary  blanks  with  his  own  hand, 
an  ordinary  blank  form  having  been  used  for  the  purpose. 
Collins  wrote  a  good  hand.  He  was  for  some  time  pro- 
bate judge  of  Skamania  County,  prepared  a  great  many 
deeds  for  others,  and  usually  prepared  his  own  papers 
and  conveyances.  There  is  no  evidence  of  the  actual  pay- 
ment of  the  $2,000  consideration  mentioned  in  the  quit- 
claim deed,  nor  any  part  of  it,  by  Mary  T.  Collins  to  her 
husband,  or  of  what  such  payment  consisted,  whether  of 
money  or  of  property,  except  the  recitation  in  the  deed, 
nor  is  there  any  testimony  of  a  delivery  of  the  deed  by 
Collins  to  his  wife,  except  the  fact  of  its  having  been  re- 
corded, and  that  she  had  it  in  her  possession,  and  dealt 
with  it,  and  the  property  which  it  purports  to  convey,  as 
her  own.  There  is  some  testimony  in  the  record  tending 
to  show  that  Collins  had  stated  that  he  intended  the  west 
half  of  said  donation  land  claim  should  eventually  go  to 
the  children  ;  that  about  six  weeks  before  his  death  he 
remarked  to  one  of  defendants  that  all  the  property  he  had 
left  was  his  interest  in  the  donation  land  claim  at  Oswego, 
and  'Hhat  will  go  to  my  children." 

7.  It  is  contended  that,  treating  the  quitclaim  deed  as 
a  contract  to  convey,  tliere  is  absolutely  no  evidence  that 
Mrs.  Collins  paid  any  consideration  w^hatever  for  the 
premises,  and  that  equity  will  not  decree  the  specific  per- 
formance of  a  mere  voluntary  undertaking  to  convey.  It 
has  been  held,  however,  that,  **in  the  absence  of  any 
proofs  to  the  contrary,  the  consideration  expressed  in 
such  imperfect  deed  will  be  presumed  to  be  the  true  con- 
sideration for  the  conveyance  :"  Dreutzer  v.  Lawrerire,  58 
Wis.  594  (17  N.  W.  423).    And  again,  in  Todd  v.  Eighmie, 
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38  N.  Y.  Supp.  304,  it  was  said  :  *'But  the  recital  of  a 
consideration  in  it  [the  deed]  was  prima  facie  proof  of 
the  payment  by  the  grantee  therein  named  to  the  heirs 
*  *  *  of  a  valuable  consideration  for  the  premises." 
There  was  a  necessity,  of  course,  for  the  plaintiff  to  make 
out  a  prima  facie  case  in  this  respect,  and  to  exhibit  prima 
facie  sufficient  to  establish  the  fact  of  the  payment  of  the 
consideration  for  the  deed  in  order  to  uphold  it  as  a  con- 
tract to  convey.  But  we  think,  under  the  authorities, 
that  the  oflFering  and  receipt  in  evidence  of  the  deed,  which 
shows  upon  its  face  that  the  consideration  had  been  paid 
by  Mary  T.  Collins  to  William  Collins,  was  sufficient  to 
support  the  contract  in  the  first  instance,  and  that,  as  this 
prima  facie  case  has  not  been  overcome  by  the  testimony 
for  defendants,  we  must  conclude  that  the  contract  is  up- 
held by  a  sufficient  consideration. 

8.  There  is  another  question  touching  the  delivery  of 
the  quitclaim  deed  to  Mary  T.  Collins.  It  is  insisted  that 
there  is  no  sufficient  evidence  to  establish  such  delivery. 
It  has  been  shown  that  the  deed  was  placed  on  record  in 
Multnomah  County,  but  by  whom  it  is  not  established. 
The  original  deed  was  subsequently  found  to  be  in  her 
possession,  which  she  dealt  with  as  if  it  was  hers  individ- 
ually. Not  only  this,  but  she  dealt  with  the  property 
itself  as  if  it  belonged  to  her,  and  as  though  she  was  the 
sole  owner  of  the  legal  title,  having  endeavored  to  place 
it  upon  the  market,  and  to  sell  the  same,  which  finally 
culminated  in  a  deed,  whereby  she  covenanted  that  she 
was  the  owner  thereof  in  fee  simple.  She  delivered  this 
quitclaim  deed,  at  the  time  she  made  her  conveyance  to 
Huddleson  and  Maxwell,  to  one  of  the  grantees.  Here, 
we  think,  is  sufficient  evidence  upon  which  to  base  the 
fact  of  the  delivery  of  such  deed  by  Collins  to  his  wife. 
Very  little  weight  can  be  given  to  the  testimony  touching 
the  statements  of  William  Collins  respecting  the  property 
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in  dispute.  In  support  of  this  view,  see  Series  v.  Series, 
35  Or.  289  (57  Pac.  634) ;  White  v.  White,  34  Or.  141  (55 
Pac.  645),  and  Payne  v.  Hallgarth,  33  Or.  430  (54  Pac. 
162),  where  numerous  authorities  are  collated  and  dis- 
cussed.    The  decree  of  the  court  below  will  be  affirmed. 

Affirmbd. 


Argued  16  January ;  decided  19  February ;  rehearing  denied  9  April,  1900. 

RISCH   r.  WISEMAN. 

[50  Pac.  nil.] 

Mines— Validity  ok  Location.— Where,  at  the  time  of  the  location  of  certain 
mining  claims,  notices  were  posted  thereon,  and  subsequently  recorded  in  the 
record  of  the  mining  district,  and  the  claims  were  marked  by  monuments,  so 
that  the  boundaries  could  be  readily  ascertained,  the  location  was  valid. 

Public  Mineral  Lands— Right  of  Location.— Mineral  land  that  has  been 
r^ularly  located,  and  has  for  many  years  been  in  possession  of  persons  claim- 
ing to  own  it,  is  not  public  land  subject  to  location. 

EQriTY— Trespass  on  Mining  Land.— Where  plaintiff  had  held,  occupied,  and 
had  been  in  possession  of  mining  claims  under  color  of  title,  in  pursuance  of 
law  and  the  local  rules  and  regulations  of  the  mining  district,  for  more  than 
twenty  years  prior  to  the  attempted  location  of  the  defendants,  such  claims 
were  not  public  mineral  lands  of  the  United  States,  and  plalntlir  could  main- 
tain a  suit  to  enjoin  defendants'  location,  though  there  was  no  evidence  of  the 
transfer  of  the  original  locator's  title  to  plaintiff. 

From  Douglas:    J.  C.  Fullerton,  Judge. 

Injunction  suit  by  George  Risch  against  Jesse  Wise- 
man, and  others.  From  a  decree  for  plaintiff,  defend- 
ants appeal.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr,  F,  W,  Benson, 

For  respondents  there  was  a  brief  over  the  names  of 
Audreiv  M,  Cratvford  and  William  R,  Willis,  with  an  oral 
argument  by  Mr.  Cratvford, 
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Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  enjoin  a  trespass  on  a  placer  mining 
claim.  The  facts  are  that,  in  1869,  Moses  Lee,  F.  G. 
Robinson,  L.  F.  Robinson,  G.  W.  Robinson,  O.  H.  Rob- 
inson, and  Joshua  Fawcett  located  seven  placer  mining 
claims  on  Glees  Creek,  in  Douglas  County,  being  a  claim 
for  each,  and  an  additional  one  as  a  discovery  claim,  in 
accordance  with  the  local  laws  and  customs  of  the  mining 
district  in  which  they  are  situated.  In  May,  1872,  these 
several  claims  passed  into  the  possession  of  the  plaintiff 
by  purchase  from  G.  Thompson,  Amos  Thompson,  and 
James  Thompson,  since  which  time  he  has  been  in  pos- 
session, claiming  to  be  the  owner,  and  has  performed,  or 
caused  to  be  performed,  labor  thereon  to  the  amount  and 
value,  as  found  by  the  trial  court,  of  $100  each  year.  In 
June,  1896,  the  defendants,  claiming  the  ground  in  ques- 
tion to  be  unoccupied  mineral  lands  of  the  United  States, 
entered  upon  and  located  the  same  in  pursuance  of  the 
laws  of  congress,  and  commenced  work  thereon  ;  where- 
upon the  plaintiff  brought  this  suit,  and,  it  resulting  in 
a  decree  in  his  favor,  the  defendants  appeal. 

It  is  claimed  that  the  plaintiff's  possession  did  not  pre- 
vent an  entry  and  location  by  the  defendants,  because  it 
was  not  founded  upon  a  valid  location.  But  the  evidence 
shows  that,  at  the  time  of  the  location  of  the  several 
mining  claims,  notices  were  posted  on  each  claim,  and 
subsequently  recorded  in  the  record  of  the  mining  dis- 
trict ;  and  the  plaintiff  testifies  that  the  claims  were 
marked  on  the  ground  by  monuments,  so  that  the  bound- 
aries thereof  could  be  readily  ascertained,  and  that 
Thompson,  from  whom  he  purchased,  showed  him  the 
lines  of  the  separate  locations.  We  think,  therefore,  the 
court  was  clearly  right  in  finding  that  the  claims  were 
located,  and  their  boundaries  marked  on  the  ground,  in 
accordance  with  law. 
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It  is  also  contended  that,  because  there  is  no  evidence 
of  the  transfer  of  the  title  of  the  original  locators  to  the 
plaintiff,  he  cannot  maintain  the  suit.  But  the  possessor 
of  a  mining  claim  in  a  mining  district  is  presumed  to  be 
the  owner  thereof  until  the  contrary  appears,  and  that 
presumption  is  supported  in  this  case  by  the  fact  that  the 
plaintiff  had  held,  occupied,  and  possessed  the  ground 
in  question  under  color  of  title,  in  pursuance  of  law  and 
the  local  rules  and  regulations  of  the  mining  district,  for 
more  than  twenty  years  prior  to  the  attempted  location 
of  the  defendants,  and  therefore  it  was  not  public  mineral 
land  of  the  United  States  at  the  time  of  defendants'  entry  : 
Gropper  v.  King,  4  Mont.  367  (1  Pac.  755);  Cullacott  v. 
Cash  Min.  Co.  8  Colo.  179  (6  Pac.  211) ;  Seymour  v.  Fisher, 
16  Colo.  188  (27  Pac.  240) .  The  decree  of  the  court  be- 
low is  therefore  affirmed.  Affirmed. 


Aiig:ued  16  January ;  decided  19  February ;  rehearlnfir  denied  26  March,  1900. 

DENN  v.  PBTERS. 

[50  Pac.  1109.J 

40  8l|  '•  Trial— Variance  of  Proof  From  Declaration.— Where  a  pleadlns^  de- 
scrlbeH  or  8et8  out  an  Instrument  sued  on  the  evidence  must  strictly  conform 
to  the  allegation,  but  mere  general  allegations  need  not  be  strictly  proved ; 
thus,  where  an  action  was  brought  for  an  installment  of  the  purchase  price 
of  property,  there  Is  not  a  material  variance  between  an  allegation  that  de- 
fendant had  agreed  to  pay  9200  within  a  year  and  proof  that  he  had  agreed  to 
pay  only  $100  the  first  year.  The  diflference  is  only  in  the  amount  of  the  11a* 
bility,  not  in  the  fact  of  liability,  so  that  manifestly  the  defendant  wb»  not 
misled. 

2.  Statute  of  Frauds.— a  promise  to  pay  a  sum  of  money  "Inside  of  a  year  from 
now"  is  not  within  Hill's  Ann.  Laws,  g  785,  requiring  agreement*  not  to  be 
performed  within  a  year  from  the  making  thereof  to  be  in  writing. 

From  Douglas  :    J.  C.  Fullerton,  Judge. 

Action  by  Jacob  Denn  against  John  P.  Peters,  to  re- 
cover an  installment  of  the  purchase  price  of  a  tract  of 
land.  Plaintiff  had  judgment  for  part  of  his  claim  and 
defendant  appealed.  Affirmed. 
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For  appellant  there  was  a  brief  over  the  name  of  Co- 
show  (fc  Shsridan^  with  an  oral  argument  by  Mr.  0.  P. 
Coshow. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Messrs.  F.  W.  Benson  and  /.  C.  Fullerton. 

Mr.  Justice  Moore  delivered  the  opinion  of  tlie  court. 

This  is  an  action  to  recover  a  part  of  the  purchase  price 
of  a  tract  of  land.  The  complaint  is  as  follows  :  *'That 
on  the  eighth  day  of  November,  1894,  plaintiff  bargained, 
sold,  and  delivered  to  defendant  the  following  described 
real  property,  situate  in  Douglas  County,  Oregon,  to  wit : 
The  southwest  i  of  southwest  i  of  section  25,  township 
29  south,  range  9  west,  at  the  agreed  price  of  $600 ;  that 
thereafter,  on  or  about  the  fifteenth  day  of  July,  1896, 
said  defendant  duly  promised  and  agreed  with  plaintiff 
that  he,  said  defendant,  would  pay  the  said  purchase  price 
as  follows  :  $200  of  said  purchase  price  defendant  would 
pay  within  one  year  from  said  date,  with  interest  thereon 
at  the  rate  of  seven  per  cent,  per  annum  from  said  eighth 
day  of  November,  1894,  and  the  balance  of  said  purchase 
price,  $100,  with  interest  at  the  rate  of  seven  per  cent,  per 
annum,  should  be  paid  annually  from  the  fifteenth  day  of 
July,  1897,  until  paid,  when  defendant  should  receive  a 
deed  therefor  ;  that,  at  the  time  of  said  purchase  as  afore- 
said, defendant  took  possession  of  said  real  property,  and 
has  received  the  rents  and  profits  thereof  ever  since,  and 
is  now  possessed  of  the  same  ;  that  there  is  now  due  and 
owing  from  defendant  to  plaintiff  under  said  contract  of 
purchase  the  sum  of  $200,  with  interest  thereon  at  the 
rate  of  seven  per  cent,  per  annum  from  November  8, 1894, 
no  part  of  which  has  ever  been  paid.  Wherefore  plaintiff 
demands  judgment  against  defendant  for  the  sum  of  $200, 
with  interest  thereon  from  November  8,  1894,  and  the 
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costs  and  disbursements  of  this  action."  The  answer 
specifically  denies  the  allegations  of  the  complaint,  except 
defendant's  possession  of  the  premises  ;  and  upon  the  is- 
sues thus  made  the  cause  was  tried,  without  the  interven- 
tion of  a  jury,  by  the  court,  which  found,  in  effect,  that 
plaintiff  was  entitled  to  recover  the  sum  of  $100  on  ac- 
count of  the  principal,  and  $136.80  as  interest,  and,  hav- 
ing given  judgment  in  accordance  therewith,  defendant 
appeals. 

1.  It  is  contended  by  defendant's  counsel  that  the  fol- 
lowing memorandum  did  not  correspond  with  the  sub- 
stance of  the  material  allegations  of  the  complaint,  and 
was  not  relevant  to  the  questions  in  dispute,  and  that  the 
court  erred  in  admitting  it  in  evidence  over  their  objection 
and  exception,  to  wit :  "Know  all  men  by  these  presents 
that  I,  John  P.  Peters,  of  the  Town  of  Camas  Valley, 
Douglas  County,  and  State  of  Oregon,  acknowledge  my- 
self indebted  to  Jacob  Denn,  of  the  same  place,  county, 
and  state,  the  sum  of  six  hundred  dollars,  with  interest 
at  the  rate  of  seven  per  cent,  since  November  the  8th,  one 
thousand  eight  hundred  and  ninety-four,  which  is  pur- 
chase price  of  forty  acres  of  land,  viz.,  the  southwest 
quarter  (S.  W.  i)  of  southwest  quarter  (S.  W.  1^)  of  sec- 
tion twenty -five,  township  twenty-nine  (29)  S.,  R.  nine 
west,  Douglas  County,  Oregon .  Of  the  above-named  sum, 
I  promise  to  pay  one  hundred  dollars,  with  all  interest 
due,  inside  of  a  year  from  now  ;  and,  to  secure  payment 
of  the  hundred  dollars,  I  mortgage  to  Jacob  Denn  one 
thousand  bushels  of  my  grain  now  growing ;  provided, 
that  I  can  harvest  it  and  keep  it  in  my  granary  until  I 
consider  prices  acceptable  to  sell  it."  .Evidence,  to  be 
admissible,  must  correspond  with  the  substance  of  the  ma- 
terial allegations  in  the  pleadings,  and  be  relevant  to  the 
questions  in  dispute  :  Hill's  Ann.  Laws,  §  704.  It  will 
be  remembered  that  the  complaint  describes  an  agreement 
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modifying  the  terms  of  the  original  contract,  whereby  de- 
fendant promised  to  pay  the  sum  of  $200,  and  interest 
thereon  at  the  rate  of  seven  per  cent,  per  annum  from 
November  8, 1894,  and  also  to  pay  annually  thereafter  the 
sum  of  $100,  and  interest  at  that  rate  until  the  purchase 
price  was  fully  paid ;  and  the  judgment  demanded  is  the 
sum  of  $200,  and  interest  at  said  rate  from  November  8, 
1894.  The  memorandum  offered  in  evidence,  however, 
purports  to  contain  defendant's  offer  to  pay  $100,  and  in- 
terest on  $600  at  the  rate  of  seven  per  cent,  from  Novem- 
ber 8,  1894,  but  makes  no  provision  for  future  payment. 
The  rule  is  well  settled  that,  if  the  allegations  of  matters 
of  substance  be  substantially  proved,  the  evidence  is  suf- 
ficient, but  that  allegations  of  matters  of  essential  descrip- 
tion must  generally  be  proved  with  a  degree  of  strictness  : 
1  Greenleaf,  Ev.  §  56.  Mr.  Justice  Miller,  in  United 
States  V.  Le  Baron,  71  U.  S.  (4  Wall.)  642,  18  L.  Ed.  309, 
commenting  upon  the  sufficiency  of  evidence,  says :  '  *The 
rule  that  allegations  of  time,  quantity,  value,  etc.,  need 
not  be  proved  with  precision,  but  that  a  very  large  de- 
parture from  the  time,  quantity,  etc.,  alleged  is  allowa- 
ble, is  so  well  understood,  and  is  so  much  a  matter  of 
every-day  practice,  that  no  citation  of  authority  to  sus- 
tain it  is  necessary.  *  *  *  But  it  is  also  a  rule  of 
evidence  that,  when  words  used  in  a  declaration  are  de- 
scriptive of  the  instrument  declared  on,  it  must,  when 
offered  in  evidence,  conform  strictly  to  that  description." 
In  State  v.  Thompson,  28  Or.  296  (42  Pac.  1002),  a  vari- 
ance of  two  days  between  a  note  offered  in  evidence  and 
the  one  described  in  an  indictment  was  held  to  be  imma- 
terial, Mr.  Chief  Justice  Bean  saying :  "The  indictment 
does  not  undertake  to  set  out  the  note  according  to  its 
tenor,  but  only  in  substance  and  legal  effect ;  and  the 
difference  of  two  days  in  the  date  alone  could  not  have 
misled  the  defendant  in  making  his  defense,  and  will  not 
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expose  him  to  the  danger  of  again  being  put  in  jeopardy 
for  the  same  offense."  To  the  same  effect,  see,  also, 
Stokes  V.  Broivn,  20  Or.  530  (26  Pac.  561).  In  the  case  at 
bar  the  complaint  does  not  purport  to  set  out  more  than 
the  substance  of  the  alleged  agreement  modifying  the 
terms  of  the  original  contract ;  and,  this  being  so,  if  the 
evidence  substantially  proved  the  averment  it  is  suffi- 
cient :  Dennis  v.  Snell,  34  How.  Prac.467  ;  Hendricks  v. 
Decker,  35  Barb.  298.  The  substance  of  the  issue  is  plain- 
tiff''s  agreement  to  sell  the  land,  predicated  upon  defend- 
ant's promise  to  pay  the  consideration  thereof.  The  time 
and  mode  of  such  payment  not  having  been  made  matters 
of  essential  description,  a  failure  to  prove  these  facts  as 
alleged  amounts  to  no  more  than  a  variance ;  and  such 
variance,  to  be  material,  must  have  misled  the  defendant 
to  his  prejudice:  Hill  v.  Mellon,  3  Or.  542;  Dodd  v. 
Denny,  6  Or.  156  ;  Dunn  v.  Durant,  9  Daly,  389 ;  John- 
ston Harv,  Co.  v.  Clark,  30  Minn.  308  (15  N.  W.  252). 

Our  statute  declares  that  '*no  variance  between  the  al- 
legation in  a  pleading  and  the  proof  shall  be  deemed  ma- 
terial, unless  it  have  actually  misled  the  adverse  party  to 
his  prejudice  in  maintaining  his  action  or  defense  upon 
the  merits.  Whenever  it  shall  be  alleged  that  a  party  has 
been  so  misled,  that  fact  shall  be  proved  to  the  satisfac- 
tion of  the  court,  and  in  what  respect  he  has  been  misled  ; 
and  thereupon  the  court  may  order  the  pleading  to  be 
amended  upon  such  terms  as  shall  be  just :"  Hill's  Ann. 
Laws,  §  96.  An  examination  of  this  section  shows  that 
if  an  adverse  party  has  been  misled  by  the  introduction 
of  evidence  which  did  not  correspond  with  the  allegations 
in  the  pleadings,  and  seeks  to  escape  the  effect  thereof, 
he  must  allege  that  he  has  been  misled  to  his  prejudice  in 
maintaining  his  action  or  defense  upon  the  merits .  When 
the  memorandum  was  offered  in  evidence,  defendant's 
counsel  objected  to  its  introduction  on  the  ground  that  it 
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was  irrelevant,  incompetent,  immaterial,  and  not  signed 
by  the  parties.  The  evidence  of  the  materiality  of  a  vari- 
ance is  usually  made  by  proof  aliunde^  but  in  some  in- 
stances the  materiality  may  be  apparent  from  an  inspec- 
tion of  the  pleadings,  thereby  obviating  the  necessity  of 
offering  such  proof:  Catlin  v.  GuJiter,  11  N.  Y.  368  (62 
Am.  Dec.  113)  ;  Sharp  v.  Mayor,  etc.  40  Barb.  256  ;  Lyon 
V.  Blossom,  4  Duer,  318.  Before  the  court  can  reach  such 
a  conclusion  upon  the  fact,  however,  the  adverse  party 
must  call  its  attention  thereto  by  alleging  that  he  has  been 
misled  to  his  prejudice  in  maintaining  his  action  or  de- 
fense upon  the  merits,  by  the  production  of  the  evidence 
which  is  sought  to  be  introduced  :  City  of  Chicago  v .  Seben, 
62  111.  App.  248.  In  the  case  at  bar  the  defendant  did  not 
claim  at  the  trial  that  he  had  been  misled  in  any  manner, 
and,  not  having  done  so,  he  must  have  considered  the  vari- 
ance immaterial,  in  which  case  the  court  wa$  authorized 
to  find  the  fact  according  to  the  evidence,  which  was  tan- 
tamount to  an  amendment  of  the  complaint  (Coleman  v. 
Play  sled,  36  Barb.  26),  or  it  might  have  ordered  an  im- 
mediate amendment,  without  costs  (Hill's  Ann.  Laws, 
§  97  ;  Brown  v.  Moore,  3  Or.  435  ;  Banks  v.  Crow,  3  Or. 
477) .  That  the  variance  was  in  fact  immaterial,  see  28 
Am.  &  Eng.  Enc.  Law  (1  ed.),  55,  and  notes;  Boone, 
Code  PI.  §  218.  The  action  having  been  instituted  to 
recover  a  part  of  the  purchase  price,  the  averment  rela- 
tive to  the  payment  of  the  remainder  of  the  consideration 
was  irrelevant,  and  properly  disregarded  as  surplusage  : 
Campbell  v.  Taylor,  3  Utah,  325  (3  Pac.  445);  Drake  v. 
First  Bank,  33  Kan.  634  (7  Pac.  219);  Ashe  v.  Gray,  90 
N.  C.  137. 

2.  It  is  contended  that  the  said  memorandum,  not 
having  been  subscribed  by  the  defendant,  was  within  the 
statute  of  frauds,  and  that  the  court  erred  in  admitting 
it  in  evidence  on  that  account.    The  statute  provides  that 
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"in  the  following  cases  the  agreement  is  void,  unless  the 
same  or  some  note  or  memorandum  thereof,  expressing 
the  consideration,  be  in  writing  and  subscribed  by  the 
party  to  be  charged,  or  by  his  lawfully  authorized  agent ; 
evidence  therefore  of  the  agreement  shall  not  be  received 
other  than  the  writing,  or  secondary  evidence  of  its  con- 
tents, in  the  cases  prescribed  by  law :  (1)  An  agreement 
that,  by  its  terms,  is  not  to  be  performed  within  a  year 
from  the  making  thereof  :"  Hill's  Ann.  Laws,  §  785.  It 
is  argued  that  this  statute  was  taken  from  the  Code  of 
New  York,  and  having  been  construed,  prior  to  its  adop- 
tion, by  the  supreme  court  of  that  state,  which  held  that 
the  word  ''subscribed"  required  that  the  name  of  the 
person  to  be  charged  must  be  written  after  or  at  the  bot- 
tom of  the  memorandum  {James  v.  Patten^  6  N.  Y.  9,  55 
Am.  Dec.  376),  such  construction  is  binding  upon  the 
courts  of  this  state.  Whatever  the  rule  may  be  in  this 
respect,  it  can  have  no  application  to  the  case  at  bar ;  for 
an  inspection  of  the  memorandum  shows  that  the  payment 
relied  upon  was  to  be  made  within  the  year,  and  hence  not 
within  the  statute.  No  error  having  been  committed  in 
admitting  the  memorandum,  it  follows  that  the  judgment 
is  affirmed.  Appirmbd. 


Argued  14  November;  decided  18  December,  1899. 

HENRY  I'.  HAND. 

[6ePac.330.] 

1.  Construction  of  Indemnity  Bond— Damages.— A  bond  to  an  owner  condi- 

tioned that  a  contractor  will  complete  a  building  according  to  certain  plans, 
"and  keep  the  premises  tree  from  all  mechanics'  liens"  for  a  specified  period 
after  the  completion,  is  an  undertaking  to  indemnify  against  damages,  and 
not  against  liability,  so  that  before  the  owner  can  recover  more  than  nom- 
inal damages  for  a  breach  of  the  bond,  he  must  have  paid  the  lien  claims: 
Cochran  v.  Selling,  36  Or.  388,  applied. 

2.  When  Mechanics'  Liens  Attach.*— Under  Section  8ff71,  Hill's  Ann.  Laws,  a 

Hen  for  materials  or  labor  expended  on  a  building  attaches  when  the  materials 

♦Note.— See,  to  the  same  eflTect,  Ainalie  v.  Kohn,  16  Or.  368;  CurlU  v.  Se^taiwvicK, 
20  Or.  107,  and  Fitch  v.  Hotvitt,  82  Or.  396.— Reporter. 
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are  first  placed  on  the  premises,  or  when  the  first  work  beirlns,  but  it  remains 
inchoate  until  the  claim  therefor  is  filed  under  section  3672,  when  it  becomes 
effective,  and  relates  back  to  the  commencement  of  the  structure. 

8.  Contractor's  Indemnity  Bond— Final  Payment.— Where  a  building  con- 
tractor covenanted  to  keep  a  building  free  ftvm  liens  for  a  period  extending 
five  days  beyond  the  time  for  making  the  last  payment,  neither  he  nor  his 
sureties  could  require  the  last  payment,  if  he  was  then  in  default. 

4.  Builder's  Bond— Cost  of  Litioating  Liens  as  Damages.— In  an  action 
on  a  building  contractor's  bond  to  keep  a  building  free  JtVom  liens,  the  owner's 
costs  and  expenses  in  defending  foreclosure  suits  reasonably  and  Judiciously 
conducted  are  recoverable  as  damages,  in  connection  with  the  amount  neces- 
sarily paid  to  remove  the  liens. 

From  Multnomah  :   Henry  E.  McGinn,  Judge. 

Action  on  a  builder's  bond  by  Charles  K.  Henry  against 
Charles  B.  and  Willard  Hand,  sureties,  and  W.  E.  Mac- 
Leod. The  defendant  MacLeod,  on  January  4,  1893,  con- 
tracted with  plaintiff  to  construct  a  building  for  him,  and 
complete  the  same  on  or  before  March  25,  1893.  At  the 
same  time  he  executed  and  delivered  to  plaintiff  a  bond 
in  the  sum  of  $3,300,  with  the  respondents,  Charles  B. 
and  Willard  Hand,  as  sureties  therein,  conditioned  that 
"if  the  said  N.  E.  MacLeod  shall  well  and  truly  execute 
said  contract,  and  build  said  building  conformably  to  the 
said  contract,  the  plans  and  specifications,  and  in  every 
way  fully  comply  with  all  the  conditions  therein  ex- 
pressed, which  are  incumbent  upon  them  to  perform,  and 
^  shall  keep  said  structure  and  the  premises  upon  which 
the  same  shall  be  erected  free  from  all  mechanic's,  mate- 
rial men's  and  other  liens  for  the  space  of  thirty-five  days 
after  the  completion  and  delivery  of  said  house  to  the 
said  Charles  K.  Henry,  then  this  bond  shall  be  void ; 
otherwise,  to  be  and  remain  in  full  force  and  virtue." 
Payments  were  to  be  made  under  the  contract  as  the 
work  progressed,  except  the  last  one,  amounting  to  the 
sum  of  $839,  which  was  not  to  be  made  until  thirty  days 
after  the  building  was  completed  and  accepted  by  the 
plaintiff.     Accordingly  $2,400  was  paid  while  it  was  in 
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course  of  construction,  but  the  balance  or  last  payment 
was  withheld.  As  constituting  a  breach  of  the  bond,  it 
is  alleged  that  the  said  MacLeod  failed  to  keep  said  build- 
ing free  from  liens,  as  by  said  bond  provided ;  tliat  the 
Willamette  Steam  Mills  Lumber  &  Manufacturing  Com- 
pany, and  seven  others,  including  the  defendant  MacLeod, 
filed  liens  against  said  building  and  the  land  upon  which 
it  is  situated,  and  plaintiff  was  obliged  to,  and  did,  pay 
$329.35  in  defending  suits  brought  to  foreclose  four  of  such 
liens  ;  that  suits  were  prosecuted  to  a  final  decree,  and 
the  liens  involved  foreclosed,  and  that  plaintiff  was  com- 
pelled to  and  did  pay  the  sum  of  $1,387.26  in  discharge 
and  satisfaction  of  the  same ;  that  after  deducting  the 
balance  due  MacLeod,  to  wit,  the  sum  of  $839,  there  re- 
mained due  to  plaintiff  the  sum  of  $877.61,  for  which 
amount,  with  interest,  judgment  is  demanded.  The  de- 
fendants Hand  alone  defend.  They  admit  the  execution 
of  the  contract  and  bond,  but  deny  the  alleged  facts  con- 
stituting the  breach,  and,  as  a  separate  defense,  allege 
that  a  certificate,  as  conditioned  by  the  contract,  was 
issued  by  the  architect  in  charge  to  MacLeod,  the  con- 
tractor, showing  the  completion  of  said  building,  and 
that  he  was  entitled  to  the  final  payment  of  $839,  where- 
upon MacLeod,  for  value,  assigned  and  transferred  the 
same  to  the  defendant  Charles  B.  Hand;  that  on  or  about 
July  8  said  certificate  was  presented  to  plaintiff,  and  pay- 
ment refused,  and  that  the  sum  certified  was  wholly  due 
at  the  time  of  such  presentation;  that,  by  reason  of  such 
refusal  to  pay,  defendant  Hand  was  prevented  from  pay- 
ing and  discharging  the  claims  against  said  building  for 
material  furnished  and  labor  performed.  Other  separate 
defenses  were  pleaded,  but  it  is  unnecessary  for  the  pur- 
pose of  this  appeal  to  set  them  out.  There  was  a  judg- 
ment for  defendants  Hand,  from  which  plaintiff  appeals. 

Reversed. 
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For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr,  Williara  York  Masters, 

For  respondents  there  was  a  brief  and  an  oral  argument 
by  Mr,  Arthur  Carpenter  Emmons, 

Mr.  Chief  Justice  Wolverton,  after  stating  the  facts, 
delivered  the  opinion  of  the  court. 

1.  The  questions  involved  in  this  controversy  arise 
entirely  upon  the  court's  instructions  to  the  jury.  The 
defendant's  theory  is  that  the  simple  filing  of  a  claim  did 
not  constitute  a  lien,  within  the  purview  of  the  bond,  and 
did  not  afford  legal  justification  on  the  part  of  the  owner, 
as  against  the  sureties,  for  withholding  the  last  payment 
after  it  became  due.  The  question  as  to  when  the  pay- 
ment became  due,  under  the  evidence,  was  left  to  the 
jury  ;  but  they  were  instructed  that  when  due  it  was  the 
duty  of  the  owner  to  pay,  notwithstanding  claims  of  lien 
had  been  filed,  provided  suits  had  not  been  instituted  for 
their  foreclosure,  and,  even  if  suits  had  been  commenced 
which  the  payment  would  have  stopped,  it  was  his  duty 
to  make  it  then  ;  that  he  could  not  hold  the  money  and 
hold  the  sureties  too,  contrary  to  the  terms  of  the  con- 
tract. On  the  part  of  the  plaintiff,  it  is  contended  that 
the  bond  in  the  suit  is,  in  effect,  one  of  indemnity  against 
liability,  and  that  a  breach  thereof  by  reason  of  a  failure 
to  keep  the  building  free  from  mechanics'  or  other  ma- 
terial men's  liens  for  thirty-five  days  entitled  the  owner 
to  recover  the  amount  of  such  liens  against  the  sureties, 
whether  he  had  discharged  them  or  not ;  while,  on  the 
other  hand,  it  is  claimed  that  the  liability  for  damages 
does  not  arise  in  favor  of  the  owner  until  he  has  been 
actually  damnified,  or  until  he  has  been  compelled  to,  or 
has,  paid  or  discharged  such  liens  ;  that  the  bond  is,  in 
effect,  one  of  indemnity  against  damages,  rather  than 
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against  liability.  And  in  this  view  we  concur.  There 
is  a  marked  analogy  between  this  undertaking  and  a  cove- 
nant that  premises  are  free  from  incumbrances,  or  that 
the  purchaser  shall  enjoy  them  free  from  incumbrances. 
This  sort  of  covenant  is  distinguished  from  one  to  dis- 
charge incumbrances  ;  the  distinction  being  that  in  the 
former  instance  no  recovery  can  be  had  unless  some 
damage  is  shown  to  have  been  inflicted,  except  it  be  of  a 
nominal  character.  But  w^here  the  covenant  is  to  do  a 
particular  thing  in  exoneration  of  the  covenantee,  or  to 
indemnify  him  against  liability,  the  right  of  action  is 
complete  as  soon  as  there  is  a  failure  to  perform,  or  the 
liability  has  been  incurred  :    Rawle,  Gov.  Title,  p.  93. 

Haas  V.  Dudley,  30  Or.  355  (48  Pac.  168),  where  there 
was  an  agreement  to  assume  and  pay  the  incumbrance, 
and  to  save  the  grantor  harmless,  is  a  good  illustration 
of  an  undertaking  to  do  a  particular  thing,  and  that  the 
liability  for  the  payment  of  the  incumbrance  became  fixed 
when  it  fell  due,  whether  it  had  been  discharged  by  the 
grantor  or  not.  So  with  an  indemnity  against  liability. 
When  the  liability  arises,  damages  are  recoverable,  to  the 
extent  of  the  liability,  whether  it  has  been  discharged  by 
the  obligee  or  not.  But  "the  covenant  against  incum- 
brances *  *  *  is  yet,"  says  Rawle,  "as  respects  the 
measure  of  damages,  treated  purely  as  a  covenant  of  in- 
demnity ;  and  it  is  well  settled  that  if  the  incumbrance 
has  inflicted  no  actual  injury  upon  the  plaintiff,  and  he 
has  paid  nothing  toward  removing  or  extinguishing  it,  he 
can  obtain  but  nominal  damages,  as  it  is  considered  that 
he  shall  not  be  allowed  to  recover  a  certain  compensa- 
tion for  running  the  risk  of  an  uncertain  injury  :"  Rawle, 
Gov.  Title,  p.  288.  See,  also,  De  La  Vergne  v.  Norris,  7 
Johns.  3o8  (5  Am.  Dec.  281) ;  8  Am.  &  Eng.  Enc.  Law 
(2  ed.),  p.  180.  So  it  has  been  held  in  this  state  that  "a 
covenant  against  incumbrances  is  broken,  so  as  to  entitle 
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the  grantee  to  at  least  nominal  damages,  if  at  its  date 
there  was  an  outstanding  incumbrance  on  the  property 
not  excepted  from  the  operation  of  the  covenant ;  and, 
where  the  grantee  pays  oflF  an  incumbrance  not  excepted 
from  the  covenant,  the  amount  so  paid  may  be  recovered 
from  the  grantor,  less  whatever  the  grantee  may  have 
agreed  to  pay  for  that  purpose  :"  Corbeit  v.  Wrenn,  25  Or. 
305  (35  Pac.  658).  The  undertaking  in  question  is  to  keep 
the  structure  free  from  all  mechanics',  material  men's,  or 
other  liens.  It  is  of  the  same  nature  as  a  covenant  that 
the  purchaser  shall  enjoy  the  premises  free  from  incum- 
brances, and  of  like  character  as  the  undertaking  in  Coch- 
ran V.  Selling,  36  Or.  333  (59  Pac.  329),  to  ''save  harmless 
against  the  payment  of  any  and  all  [existing]  claims  and 
demands,  of  whatever  kind  or  nature,"  which  was  held  to 
constitute  an  indemnity  against  damages,  and  not  against 
liability.  It  is  apparent,  therefore,  that  the  owner  was  not 
entitled  to  recover,  as  against  the  obligors  in  the  bond,  the 
full  amount  of  the  liens  claimed,  as  soon  as  they  became 
established  under  the  law  as  liens  upon  the  building,  and 
that  it  was  necessary  for  him  to  pay  off  and  discharge  the 
same  before  he  could  recover  more  than  nominal  damages 
for  the  breach. 

2.  We  come  now  to  the  question  when  a  mechanic's 
lien  becomes  effective,  as  such,  against  the  building  and 
land  upon  which  it  is  situated.  Section  3671  of  the  statute 
provides  that  '*a  lien  created  by  this  act  upon  any  parcel 
of  land  shall  be  preferred  to  any  lien,  mortgage,  or  other 
incumbrance  which  may  have  attached  to  said  land  sub- 
sequent to  the  time  when  the  building  or  other  improve- 
ment was  commenced,  or  the  materials  were  commenced 
to  be  furnished  and  placed  upon  or  adjacent  to  the  land." 
Section  3673  provides  for  the  manner  of  filing  a  claim  of 
such  a  lien,  which  must  be  done,  if  by  the  original  con- 

86  Ob.— 82. 
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tractor,  within  sixty  days  after  the  completion  of  the  build- 
ing, but  if  by  a  mechanic,  laborer,  or  other  person,  save 
the  original  contractor,  within  thirty  days  after  the  com- 
pletion, or  after  the  party  has  ceased  to  labor  thereon  or 
has  ceased  to  furnish  material  therefor.  Section  3674 
provides  for  recording  the  claim  ;  and  section  3675,  that 
''no  lien  provided  in  this  act  shall  bind  any  building, 
structure,  or  other  improvement  for  a  longer  period  than 
six  months  after  the  same  shall  have  been  filed  unless 
suit  be  brouglit  in  a  proper  court,"  etc.  The  clear  in- 
tendment of  these  sections  is  that  the  lien  shall  attach  at 
the  time  of  the  commencement  of  the  structure,  or  when 
the  materials  were  commenced  to  be  furnished  or  placed 
upon  or  adjacent  to  the  land.  But  it  remains  inchoate 
and  defeasible  until  the  claim  therefor  is  filed  in  the  man- 
ner provided,  at  which  time  it  becomes  effective,  and  re- 
lates back  to  the  commencement  of  the  structure.  The 
last  section  cited  was  enacted  upon  the  very  assumption 
that  when  the  claim  or  notice  is  filed  the  lien  becomes 
binding,  and  its  purpose  was  to  continue  it  for  a  period 
of  six  months,  at  least,  and  to  give  the  parties  a  right,  by 
extending  the  time  of  payment,  to  prolong  it  for  a  period 
of  two  years.  This  construction  is  borne  out  by  Phillips, 
Mech.  Liens  (3  ed.),  §  217,  and  Welch  v.  Porter,  63  Ala. 
225,  and  is  supported  inferentially  by  Inman  y ,  Henderson , 
29  Or.  116(45Pac.  300). 

3.  The  purpose  of  the  undertaking  sued  upon  here  is 
quite  apparent.  It  was  to  preserve  the  building  free 
from  liens  until  such  time  as  they  could  no  longer  be 
filed,  under  the  statute,  save  by  the  original  contractor. 
The  last  payment  was  made  to  fall  due,  under  the  con- 
tract, concurrently  with  the  expiration  of  the  latest  time 
for  filing  such  claims  under  the  law.  The  contract  and 
bond  were  executed  at  the  same  time,  and,  for  the  pur- 
poses of  this  case,  must  be  construed  as  one  instrument. 
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The  bond  was  designed  to  insure  a  faithful  observance 
by  the  contractor,  so  that  a  breach  on  his  part  would  be 
a  breach  also  on  the  part  of  the  sureties  ;  and  if,  on  ac- 
count of  the  breach,  the  owner  was  not  required  to  make 
the  last  payment  until  the  principal  had  performed,  or 
was  ready  to  perform,  his  withholding  of  the  same  would 
not  exonerate  the  sureties.  This  depends  upon  whether 
the  undertaking  to  keep  the  building  free  from  liens,  on 
the  one  hand,  and  the  agreement  touching  the  last  pay- 
ment, upon  the  other,  were  mutual  and  dependent,  or 
independent  and  absolute  promises.  It  is  not  entirely 
clear,  from  the  language  and  terms  of  the  contract  and 
undertaking,  what  was  the  intention  of  the  parties  in  this 
respect.  The  covenant  is  to  keep  the  building  free  from 
liens  for  a  time  extending  five  days  beyond  the  time  for 
making  the  last  payment ;  and  this  is  perhaps  suggestive 
of  the  idea  that  it  was  a  purpose  of  so  requiring  the  last 
payment  to  be  made,  that  the  contractor  would  be  enabled 
to  meet  and  remove  any  liens  that  might  be  filed.  It  must 
be  conceded,  however,  that,  if  any  such  claims  were  filed 
within  thirty  days  from  the  time  of  the  completion,  the 
contractor  would  be  first  in  default,  and  hence  could  not 
ordinarily  require  performance  until  he  himself  had  per- 
formed, or  was  ready  to  perform.  The  modern  tendency 
of  courts,  where  the  matter  of  construction  is  left  in  doubt, 
is  to  prefer  the  one  which  renders  the  mutual  promises  or 
agreements  dependent,  rather  than  independent:  Bishop, 
Cont.  §  401.  ''Courts  will  not,''  says  Caton,  C.  J.,  in 
Mecum  v.  Peoria  &  0.  R,  R.  Co.  21  111.  533,  ''and  ought 
not  to,  construe  covenants  and  agreements  independent, 
where  one  party  may  refuse  to  perform,  and  still  enforce 
performance  by  the  other,  unless  there  is  no  other  mode 
of  construing  the  instrument — unless  it  clearly  appears 
that  such  was  the  deliberate  intention  of  the  contracting 
parties  at  the  time  the  instrument  was  executed."     See, 
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also,  Hamilton  v.  Thrall^  7  Neb.  210.  Within  the  rule  thus 
stated  we  must  incline  to  the  construction  that  the  con- 
tractor could  not  require  the  plaintiflf  to  make  the  last 
payment  so  long  as  he  was  in  default  in  keeping  the  build- 
ing free  from  liens,  and  the  sureties  are  not  in  a  position 
to  invoke  a  different  rule. 

As  involving  the  rights  and  duties  of  the  parties  hereto, 
Price  V.  Doyle,  34  Minn.  400  (26  N.  W.  14),  is  much  to 
the  purpose.  It  was  there  said  :  "  Irrespective  of  the  al- 
leged purpose  for  which  the  bond  was  executed,  it  seems 
apparent  from  the  bond  itself  that  it  was  executed  for  the 
protection  of  this  plaintiff,  and  not  for  the  benefit  of  sub- 
contractors. To  the  contract  between  Doyle  and  Pollock 
and  Weisner  the  plaintiflf  was  not  privy.  No  obligation 
rested  upon  him  in  respect  thereto.  He  had  not  the  right 
to  voluntarily  pay  the  debt  of  Doyle,  and  to  recover  over 
against  him:  1  Parsons,  Cont.  *471 ;  Nichols  v.  Bucknam, 
117  Mass.  488 ;  Exall  v.  Partridge,  8  Term  R.  308.  The 
property  of  the  plaintiflf,  however,  was  liable  to  be  charged 
with  a  lien,  appropriated  to  the  payment  of  the  debt,  and 
against  this  the  plaintiflf  might  protect  himself.  For  pay- 
ments necessarily  made  for  that  purpose  Doyle  would  be 
liable  irrespective  of  the  bond,  and  all  of  the  defendants 
would  be  so  liable  upon  the  bond  ;  but  only  as  to  claims 
which  might  be  enforced  against  the  premises  had  the 
plaintiflf  a  right  to  make  such  payment,  and  to  recover 
over  from  the  party  whose  debt  he  assumes  thus  to  dis- 
charge." Of  course,  it  was  incumbent  upon  the  plaintiflf 
to  show  the  necessity  for  the  payment  of  these  lien  de- 
mands, and  that  he  was  thereby  damnified,  before  he 
could  recover  upon  the  bond  ;  but,  when  he  had  shown 
this,  his  right  of  recovery  is  clear.  But  this  idea  does 
not  militate  against  his  right  in  the  meanwhile  to  with- 
hold the  payment,  pending  the  settlement  and  removal 
of  the  liens. 
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4.  The  costs  and  expenses  of  litigation  in  the  defense 
of  the  foreclosure  suits,  reasonably  and  judiciously  con- 
ducted, are  also  recoverable,  as  legitimate  and  proper  dam- 
ages, in  connection  with  the  amount  necessarily  paid  for 
the  removal  of  the  liens  :    1  Sutherland,  Dam.  p.  142. 

The  instruction  of  the  court  below  being  inimical  to 
these  views,  it  follows  that  the  judgment  must  be  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Reversed. 


Decided  18  December.  1899. 
INDEPENDENT  FORESTERS  i\  KBIilHER. 

[60  Pac.  824,  60  Pac.  1109,  60  Pac.  663.] 

1.  iNSirtiAHCE— VssTED  RIGHTS  ON  DEATH  OF  INSURED.— A  life  Insurance  as- 

sociation cannot  affect  the  rights  of  a  beneficiary  by  any  act  on  its  part  after 
the  death  of  the  Insured. 

2.  BenevoiiEnt  Association— Method  of  Changing  Beneficiary.— A  mem- 

ber of  a  Araternal  insurance  order  desiring  to  change  the  beneficiary  named  In 
his  certificate  must  substantially  comply  with  the  rules  of  the  order  regulat- 
ing that  subject  or  the  change  will  not  become  efHective ;  thus,  where  the  laws 
of  an  order  required  a  member  who  wished  to  change  his  beneficiary  to  file 
a  written  petition  with  his  local  branch  stating  certain  facts  relating  to  the 
matter,  and  directed  the  local  secretary  to  send  the  petition  and  the  certificate 
to  the  grand  secretary  who  should  issue  a  new  one,  an  alteration  by  the  local 
secretary  of  the  name  of  the  beneficiary  in  the  original  certificate  is  inefiTectual 
for  any  purpose. 

3.  Changing  Beneficiary— Necessity  of  Complying  With  Rules.— An  in- 

sured in  a  firaternal  insurance  association  cannot  change  the  beneficiary  in 
his  certificate  except  in  the  manner  pointed  out  in  the  rules  of  such  associa- 
tion, even  though  the  latter  may  not  oblect. 

4.  Waiver  of  Compliance  With  Rules.— The  failure  of  a  grand  secretary  to 

supply  local  secretaries  of  an  order  with  proper  blank  forms  of  petition  for 
change  of  beneficiary,  or  the  fact  that  the  local  branch  failed  to  meet  on  a 
regular  day  when  such  a  petition  might  have  been  considered,  does  not  consti- 
tute a  waiver  of  the  requirements  of  the  order  as  to  such  changes  where  the 
member  made  no  attempt  whatever  to  meet  the  requirements,  or  to  file  any 
petition  whatever. 

5.  Idem.— The  ignorance  of  the  oflacers  of  a  local  lodge  of  a  mutual  benefit  associa- 

tion as  to  their  duties  in  making  a  change  in  the  beneficiary,  and  the  failure 
of  the  order  to  furnish  a  blank  form  of  application  for  such  change,  will  not 
excuse  the  assured  from  a  substantial  compliance  with  the  rules  of  the  order, 
so  as  to  give  efl'ect  to  an  attempted  change  of  beneficiary,  which  was  not  made 
in  accordance  with  such  rules. 

6.  Waiver  of  Rights  by  Not  Appealing.— Parties  to  an  appeal  from  a  decree 

adverse  to  them,  who  neither  appeared  by  brief  or  counsel  in  the  appellate 
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court  to  question  the  correctness  of  the  decree,  or  to  contest  the  claims  of 
others  to  a  fund  determined  thereby,  are  not  entitled,  after  a  decision,  to  a  re- 
submission of  the  case  to  the  trial  court  to  enable  them  to  relitigate  their 
claims  to  such  fUnd. 

7.  Restitution— Interest  Pending  Appeal.— Where  a  fund  has  been  turned 
over  to  claimants  thereof  under  a  decree  of  a  trial  court,  they  should,  on  re- 
versal of  such  decree,  be  charged  with  interest  received  by  them  on  such  ftinds 
pending  the  determination  of  the  appeal,  and  credited  with  the  expenses  of  the 
management  of  the  fUnd. 

From  Multnomah  :    Loyal  B.  Stearns,  Judge. 

This  is  a  bill  of  interpleader,  filed  by  the  Independent 
Order  of  Foresters,  a  benevolent  association,  for  the  de- 
termination of  conflicting  claims  to  a  beneficiary  certifi- 
cate issued  to  one  Keliher,  a  member  of  a  subordinate 
court  of  the  order  located  at  Portland,  who  died  Septem- 
ber 2,  1895.  The  certificate  in  question  was  issued  on 
the  second  day  of  May,  1895,  for  the  sum  of  $3,000,  pay- 
able, by  a  direction  thereon,  signed  by  Keliher,  to  his 
wife,  Margaret  E.  Keliher,  subject  to  the  laws  of  the 
order,  which  contain  the  following  provisions:  ''Sec.  251. 
(1)  A  member  may  at  any  time,  while  in  good  standing, 
except  as  hereinafter  provided,  change  his  beneficiary  or 
beneficiaries  in  the  following  manner,  to  wit :  (a)  By 
filing  a  written  petition  with  his  court,  setting  forth  fully 
and  clearly  the  changes  he  desires  to  make ;  (6)  by  pay- 
ing a  fee  of  fifty  cents  ;  (c)  by  surrendering  to  his  court 
the  old  benefit  certificate  ;  (d)  by  furnishing  satisfactory 
evidence  that  he,  and  not  the  beneficiary  or  beneficiaries, 
has  paid  the  assessment  on  account  of  such  certificate ; 
(e)  whereupon  the  court  shall  cause  such  petition  and  the 
benefit  certificate,  together  with  the  sum  of  fifty  cents,  to 
be  transmitted  to  the  supreme  secretary  under  the  signa- 
ture of  the  chief  ranger  and  recording  secretary  and  the 
seal  of  the  court.  (/)  On  receipt  of  the  old  benefit  cer- 
tificate and  the  fee,  together  with  the  petition,  as  above 
provided,  if  approved  by  the  supreme  chief  ranger  or  ex- 
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ecutive  council,  the  supreme  secretary  shall  issue  a  new 
benefit  certificate,  with  the  desired  changes  incorporated 
therein.  (2)  If  a  member  desires  to  change  his  benefi- 
ciary or  beneficiaries,  and  the  benefit  certificate  is  in  the 
custody  of  a  person  other  than  the  member,  and  such 
custodian  neglects  or  refuses  to  deliver  up  such  certifi- 
cate, the  member  shall  make  a  statutory  declaration  or 
an  affidavit  setting  forth  the  facts  of  the  case,  whereupon 
the  supreme  secretary  shall  issue  a  second  benefit  certifi- 
cate to  such  brother,  with  the  required  change  ;  provided 
all  other  requirements  of  the  constitution  and  laws  of  the 
order  have  been  complied  with.  (3)  Whenever  a  second 
benefit  certificate  is  issued  the  first  one  shall,  ipso  factOy 
become  void."  Section  260  is  as  follows:  "No  benefit 
claim  or  benefit  certificate  shall  be  assigned  to  others  as 
collateral  security  for  debt,  nor  shall  the  beneficiary  or 
beneficiaries  be  changed  except  in  the  manner  provided 
for  in  the  constitution  and  laws  of  the  order." 

In  July,  1895,  Keliher  concluded  to  change  the  bene- 
ficiary in  his  certificate  from  his  wife  to  his  four  children. 
He  consulted  some  of  the  principal  officers  of  the  order 
in  Portland  about  the  matter,  and  was  by  them  referred 
to  Mr.  G.  W.  Povey,  recording  secretary  of  the  local  court. 
About  the  first  of  August  he  called  at  Mr.  Povey 's  place 
of  business,  but  not  finding  him,  left  the  benefit  certificate 
with  D.  L.  Povey,  for  his  brother,  the  recording  secretary. 
What  took  place  at  that  time  is  told  by  Mr.  Povey,  as 
follows  :  "He  [Keliher]  produced  the  paper  [benefit  cer- 
tificate] ,  and  stated  he  wished  to  change  the  name  of  the 
beneficiary  in  this  paper,  and  asked  me  if  I  would  request 
my  brother  to  have  it  changed  from  his  wife  to  his  four 
children,  and  I  told  him  I  could  tell  my  brother  that,  but 
I  would  rather  he  would  write  it  down,  and  I  would  give 
him  the  message.  I  handed  him  a  slip  of  paper  and  pen- 
cil, and  he  wrote  down  the  names  of  the  parties  he  wished 
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it  changed  to,  and  said,  'Tell  them.'  He  then  passed  the 
paper  to  me,  and  he  says,  'Will  you  have  him  make  it  out 
so  it  will  be  equally  divided?'  I  says,  'No  ;  I  would  rather 
you  would  put  down  the  amount  opposite  each  name  that 
you  wished  carried  in  the  policy  or  changed  ;'  and  he  did 
so.  I  had  him  address  it  to  my  brother  as  recording  secre- 
tary of  his  lodge,  and  then  I  had  him  state  underneath, 
'Please  change  this  policy  from  my  wife,  Margaret  Keli- 
her,'  or  whatever  the  name  was,  'to  my  four  children,' 
and  then  down  below  there  the  names,  and  opposite  each 
name  the  amount  of  insurance  that  he  wished,  and  sign 
it."  This  memorandum  and  the  benefit  certificate  were 
then  laid  on  the  desk  of  the  recording  secretary,  and  his 
attention  called  to  them  by  his  brother  upon  his  return 
to  the  office.  Nothing,  however,  was  done  in  the  matter 
until  two  or  three  weeks  later,  when  Mr.  Keliher  again 
called,  whereupon  Mr.  Povey,  the  recording  secretary, 
took  the  benefit  certificate,  and,  in  the  presence  of  Keli- 
her, erased  the  name  of  Margaret  E.  Keliher,  and  inserted 
in  lieu  thereof  the  names  of  his  four  children,  and  the 
figures  and  word,  "$750  each."  He  thereupon  destroyed 
the  memorandum,  because,  as  he  says,  it  was  intended 
only  as  a  statement  of  the  names  and  ages  of  the  children 
and  of  the  changes  desired,  and  returned  the  certificate 
to  Mr.  Keliher,  who  took  it  away  with  him.  At  the  time, 
Mr.  Keliher  inquired  if  there  was  any  fee  to  be  paid,  and 
Mr.  Povey  told  him  that,  if  there  was,  he  would  see  that 
it  was  all  right.  No  meeting  of  the  local  court  was  held 
thereafter  during  the  life  of  Keliher,  although,  under  its 
bylaws,  one  should  have  been  held  ;  and  no  further  action 
was  taken  in  the  matter  until  after  his  death,  when  Mr. 
Povey,  the  recording  secretary,  made  out  an  application 
for  a  change  of  beneficiary,  and  presented  it  to  the  local 
court,  which  approved  the  same,  and  transmitted  it  to  the 
supreme  secretary  of  the  order,  who  declined  to  make  the 
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change  of  beneficiaries,  or  issue  a  new  policy,  but  caused 
the  money  to  be  paid  into  court,  that  the  rights  of  the 
several  claimants  might  be  judicially  determined.  The 
court  below  held  that  the  children  were  entitled  to  the 
fund,  and  the  widow  appeals.  Reversed. 

For  Mrs.  Keliher  and  H.  E.  Edwards,  an  attaching 
creditor  of  the  fund,  there  was  a  brief  over  the  names  of 
Martin  L,  Pipes,  Michael  J.  MacMahon,  Victor  K.  Strode 
and  Henry  E.  McGinn,  with  an  oral  argument  by  Messrs, 
Pipes  and  Strode. 

For  the  minor  children  and  their  guardian  there  was  a 
brief  over  the  names  of  Michasl  O,  Munly  and  John  B. 
Cleland,  with  an  oral  argument  by  Mr.  Munly  and  Mr. 
William  A.  Cleland. 

Mr.  Justice  Bean,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

1.  The  rights  of  the  parties  to  the  fund  in  controversy 
must  be  determined  by  the  condition  of  affairs  at  the  time 
of  Keliher's  death.  The  right  of  a  legally  designated 
beneficiary  under  a  certificate  of  the  character  now  under 
consideration  becomes  vested  upon  the  death  of  the  mem- 
ber, and  no  subsequent  action  of  the  lodge  or  order  can 
change  or  affect  his  rights  :  Bacon,  Ben.  Soc.  §  255  ;  Mc- 
Laughlin V.  McLaughlin,  104  Cal.  171  (43  Am.  St.  Rep.  83, 
37  Pac.  865);  Ireland  v.  Ireland,  42  Hun,  212  ;  Keener  v. 
Graiid  Lodge,  38  Mo.  App.  543. 

2.  The  only  question  to  be  determined,  then,  is  whether 
Keliher  complied  with  the  rules  of  the  order  so  as  to  effect 
the  change  of  beneficiaries.  If  he  did,  then  the  guardians 
of  his  children  are  entitled  to  the  fund  ;  if  not,  Mrs.  Keli- 
her, his  widow,  is  entitled  to  it,  and  the  decree  of  the 
court  should  be  reversed.     It  is  the  generally  accepted 
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doctrine  in  ordinary  life  insurance  tliat,  unless  the  power 
of  divestiture  is  reserved,  the  issue  of  the  policy  confers 
ioDimediately  a  vested  right  in  the  beneficiary,  which  no 
subsequent  act  of  either  the  insured  or  insurer,  or  both 
together,  can  impair  without  his  consent.  But  it  is  en- 
tirely settled  that  under  a  benefit  certificate  issued  by  a 
benevolent  association,  such  as  the  one  now  under  con- 
sideration, the  beneficiary  therein  usually  has  no  vested 
interest  until  the  death  of  the  member,  and  up  to  that 
time  the  member  may  change  the  beneficiary  without  his 
consent:  Bacon,  Ben.  Soc.  §  306.  But  it  is  equally  as 
well  settled  that  such  power  must  be  executed  in  the  man- 
ner pointed  out  by  the  policy  and  the  bylaws  and  rules  of 
the  order,  and  any  material  deviation  from  the  course  pre- 
scribed will  invalidate  the  transfer  :  3  Am.  &  Eng.  Enc. 
Law  (2  ed.) ,  993.  Thus,  where  the  rules  provided  that  a 
member  might  at  any  time  surrender  his  relief-fund  cer- 
tificate, and  a  new  one  would  be  issued,  payable  to  such 
person  as  he  might  direct,  it  was  held  that,  where  a  mem- 
ber, without  the  knowledge  of  the  association,  inserted 
in  the  certificate,  after  the  name  of  the  originally  desig- 
nated beneficiary,  the  words,  ''and  my  wife,  Mary,"  thus 
seeking  to  make  her  a  joint  beneficiary,  and  then  deliv- 
ered the  certificate  to  his  wife,  the  attempted  change  was 
invalid,  and  vested  no  interest  in  the  wife :  Thomas  v. 
Tho7na8, 131 N.  Y.  205  (27  Am.  St.  Rep.  582,  30  N.  E.  61). 
So,  too,  under  a  similar  provision,  it  was  held  that  an  in-? 
dorsement  by  a  member  on  a  benefit  certificate  of  an  order 
to  pay  the  amount  to  a  person  other  than  the  beneficiary 
named  will  not  entitle  the  payee  to  receive  it  from  the 
association  :  Jiiiks  v.  Banner  Lodge^  139  Pa.  St.  414  (21 
Atl.  4) .  And  again,  under  a  like  requirement,  where 
a  member,  desiring  to  change  his  beneficiary,  gave  a 
written  notice  thereof  to  the  oflBcers  of  the  subordinate 
lodge,  saying  that  he  surrendered  the  former  certificate, 
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but  did  not  do  so,  it  was  held  that  the  original  beneficiary 
was  entitled  to  the  fund,  because  the  adoption  of  a  par- 
ticular method  of  changing  a  benefit  certificate  under  the 
powers  and  within  the  limitations  of  the  charter  of  the 
benevolent  society  is  exclusive  of  all  other  methods  :  Cole- 
man  v.  Supreme  Lodge^  18  Mo.  App.  189.  See,  also,  Hoi- 
land  V.  Taylor,  111  Ind.  121  (12  N.  E.  116);  Harman  v. 
Lewis  (C.  C.)  24  Fed.  97  ;  McLaughlin  v.  McLaughlin,  104 
Cal.  171  (43  Am.  St.  Rep.  83,  37  Pac.  865);  McCarthy  v. 
Supreme  Lodge,  153  Mass.  314  (25  Am.  St.  Rep.  637,  26  N. 
E.  806  ;  American  Legion  of  Honor  v.  Smith,  45  N.  J.  Eq. 
466  (17  Atl.  770). 

There  are,  however,  said  to  be  three  exceptions  to  the 
general  rule  requiring  conformity  to  the  regulations  of 
the  association  in  the  matter  of  a  change  of  beneficiaries, 
which  are  thus  stated  by  Mr.  Justice  Brown,  in  Supreme 
Conclave  Y.Capp€lla{C.C,),41  Fed.l :  '*(l)If  the  society 
has  waived  a  strict  compliance  with  its  own  rules,  and, 
in  pursuance  of  a  request  of  the  insured  to  change  his 
beneficiary,  has  issued  a  new  certificate  to  him,  the  origi- 
nal beneficiary  will  not  be  heard  to  complain  that  the 
course  indicated  by  the  regulations  was  not  pursued.  (2) 
If  it  be  beyond  the  power  of  the  insured  to  comply  liter- 
ally with  the  regulations,  a  court  of  equity  will  treat  the 
change  as  having  been  legally  made.*'  For  example, 
where  the  certificate  is  lost,  and  cannot  be  surrendered 
by  the  member  {Grand  Lodge  v.  Child,  70  Mich.  163,  38 
N.  W.  1 ;  Grand  Lodge  v.  Noll,  90  Mich.  37,  30  Am.  St. 
Rep.  419,  51  N.  W.  268,  15  L.  R.  A.  350) ;  or  where  it  is 
retained  by  the  original  beneficiary,  who  refuses  to  sur- 
render or  deliver  it  up,  as  in  Supreme  Conclave  v.  Cappella, 
41  Fed.  1,  and  Grand  Lodge  v.  Kohler,  106  Mich.  121  (63 
N.W.  897);  Isgrigg  v.  Schooley,  125  Ind.  94  (25  N.E.  151.) 
''(3)  If  the  assured  has  pursued  the  course  pointed  out 
by  the  laws  of  the  association,  and  has  done  all  in  his 
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power  to  change  the  beneficiary,  but,  before  the  new  certi- 
ficate is  actually  issued,  he  dies,  a  court  of  equity  will 
decree  that  to  be  done  which  ought  to  be  done,  and  act 
as  though  the  certificate  had  been  issued  : ' '  National  Am . 
Assoc,  V.  Kirgirtj  28  Mo.  App.  80;  Luhrs  v.  Luhrs^  123 
N.  Y.  367(25  N.  E.  388,  9  L.  R.  A.  534) ;  Heydorfy.  Con- 
rack,  7  Kan.  App.  202  (52  Pac.  700).  But  we  think  the 
case  under  consideration  does  not  fall  within  either  of 
these  exceptions .  Manifestly  not  within  the  first,  because 
the  old  certificate  was  never  surrendered  up,  and  a  new 
one  issued.  It  does  not  come  within  the  second  excep- 
tion, because  it  was  not  beyond  the  power  of  the  insured  to 
substantially  comply  with  the  rules,  which  were  :  First, 
the  filing  of  a  written  petition  setting  forth  fully  and 
clearly  the  changes  he  desired  to  make  ;  second,  paying 
a  fee  of  fifty  cents  ;  third,  surrendering  up  his  old  benefit 
certificate  ;  and,  fourth,  furnishing  satisfactory  evidence 
that  he,  and  not  the  beneficiary,  had  paid  the  assessments 
on  account  of  such  certificate. 

If  it  be  conceded  that  his  off^er  to  pay  the  fee  to  the 
secretary  was  a  sufficient  compliance  with  the  second  re- 
quirement, and  his  delivery  of  the  original  certificate  to 
that  officer  for  the  purpose  of  having  the  desired  change 
made  was  a  sufficient  compliance  with  the  third,  there 
was  clearly  no  attempt  on  his  part  to  comply  with  either 
the  first  or  the  fourth.  He  did  not  file,  or  endeavor  to  file, 
a  written  petition  setting  forth  the  changes  he  desired  to 
make.  The  only  writing  was  the  memorandum  prepared 
at  the  request  of  D.  L.  Povey  for  the  use  and  information 
of  his  brother,  the  secretary  of  the  lodge,  and  was  de- 
stroyed as  soon  as  it  accomplished  its  purpose.  The  evi- 
dence shows — and  about  this  there  is  no  dispute — that  it 
was  not  designed  or  intended  as  a  petition  to  the  court, 
or  to  be  presented  to  or  acted  upon  by  the  order.  It  is 
argued  that,  because  the  rules  of  the  order  require  all 
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applications  for  change  in  beneficiaries  to  be  made  on 
blank  forms  provided  by  the  supreme  court,  and  it  had 
failed  and  neglected  to  furnish  the  local  court  in  Portland 
with  such  forms,  Keliher  was  not  required  to  make  his 
petition  in  any  particular  form.  This  would  probably  be 
a  suflSicient  excuse  for  not  adopting  a  prescribed  form, 
but  it  could  be  no  excuse  for  not  filing  a  petition  of  some 
kind,  stating  the  changes  he  desired  to  make ;  so  that, 
under  the  evidence  in  this  case,  there  is  no  room  for  the 
contention  that  Keliher  complied  with  the  first  require- 
ment of  the  order.  Nor  did  he  furnish,  or  attempt  to  fur- 
nish, any  evidence,  satisfactory  or  otherwise,  that  he,  and 
not  the  beneficiary,  had  paid  the  assessments  on  account 
of  such  certificate.  This  provision  was  no  doubt  inserted 
in  the  rules  of  this  particular  order  because  of  the  inequi- 
table doctrine  which  seems  to  prevail,  to  some  extent,  at 
least,  that  a  member  of  a  benevolent  association  may 
change  his  beneficiary  without  his  consent,  even  though 
he  may  have  advanced  the  money  to  pay  the  assessments, 
and  was  designed  to  prevent  a  member  from  making  such 
change,  unless  he  could  make  it  appear  that  he  himself, 
and  not  the  beneficiary,  had  been  paying  the  assessments. 
No  such  showing  was  made,  or  attempted  to  be  made,  in 
this  case,  and,  indeed,  it  probably  could  not  have  been, 
because  it  is  in  evidence  that  Mrs.  Keliher,  the  benefi- 
ciary named  in  the  certificate,  paid  a  part,  at  least,  of 
the  assessments.  We  conclude,  therefore,  that  because 
Keliher  did  not  comply  with  the  rules  of  the  order  gov- 
erning the  matter  of  changing  beneficiaries,  either  in  sub- 
stance or  in  form,  his  attempted  change  was  invalid,  and 
the  fund  now  in  controversy  belongs  to  his  wife,  the  ben- 
eficiary named  in  the  certificate. 

3.  In  reaching  this  conclusion  we  have  not  overlooked 
the  cases  of  Manning  y.  A.  0.  U,  W.  SQ  Ky.  136  (9  Am. 
St.  Rep.  270,  5  S.  W.  385),  and  Splawn  v.  Chew,  60  Tex. 
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532,  holding,  in  effect,  that  the  bylaws  of  a  benevolent 
association  providing  the  mode  of  changing  the  benefici- 
ary named  in  a  certificate  issued  by  it  are  directory  only, 
and  for  the  benefit  of  the  society,  and,  if  it  does  not  ob- 
ject to  an  attempted  change,  the  original  beneficiary  can- 
not. These  cases  are  manifestly  not  in  harmony  with 
the  great  weight  of  authority  on  the  question,  and  do  not, 
in  our  opinion,  give  effect  to  the  terms  and  conditions  of 
the  contract  as  made.  In  case  of  an  insurance  contract 
made  by  a  benevolent  association  the  bylaw^s,  rules,  and 
regulations  of  the  order,  as  well  as  the  powers  inherent 
in  the  very  nature  of  such  an  association,  become  a  part 
of  the  contract,  and  are  as  binding  upon  the  parties  as 
the  provisions  of  any  other  contract.  By  becoming  a 
member,  and  accepting  a  certificate,  the  party  obligates 
himself  to  comply  with  the  rules  and  requirements  of  the 
order,  and  agrees  that  payment  shall  be  made,  in  case  of 
his  death,  to  the  beneficiary  named  in  his  certificate,  un- 
less a  change  is  made  in  the  mode  provided  by  the  laws 
of  the  order.  For  many  purposes,  mutual  benefit  asso- 
ciations are  insurance  companies,  and  the  certificates  is- 
sued by  them  are  regarded  and  treated  as  policies  of  in- 
surance, and  governed  by  the  rules  applicable  to  such 
contracts.  There  are,  however,  some  well  recognized  and 
important  differences,  and  the  principal  one  is  the  right  of 
the  assured  to  change  the  beneficiary  without  his  consent. 
But  this  right  exists  because  reserved  in  the  contract,  and 
inherent  in  the  very  nature  and  character  of  the  associa- 
tion. And,  as  said  by  the  Supreme  Court  of  Indiana  in 
the  case  of  Holland  v.  Taylor,  111  Ind.  121,  126  (12  N.  E. 
118)  :  "As  in  either  case  the  rights  of  the  beneficiary  are 
dependent  upon  and  fixed  by  the  contract  between  the  as- 
sured and  the  company  or  association,  there  seems  to  be 
no  reason  why  the  assured  should  have  any  greater  power 
to  change  the  beneficiary  in  one  case  than  in  the  other, 
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except  as  that  power  may  be  inherent  in  the  nature  of  the 
association,  or  is  reserved  to  him  by  the  constitution,  or  by 
the  laws  of  the  association,  or  by  the  terms  of  the  certifi- 
cate. *  *  *  By  virtue  of  the  bylaws  and  the  certificate, 
which,  as  we  have  seen,  constituted  the  contract  between 
him  and  the  Royal  Arcanum,  he  had  power  to  change  the 
beneficiary.  That  same  contract  fixed  the  mode  and  man- 
ner in  which  that  change  might  be  made  ;  and  we  think 
that,  taking  the  bylaws  and  certificate  together,  the  mode 
and  manner  of  changing  the  beneficiary  was  fixed  as  defi- 
nitely, and  was  as  binding  upon  the  assured,  as  was  the 
right  to  make  such  change  binding  upon  the  association 
and  the  beneficiary.  In  other  words,  under  the  contract 
the  assured  had  a  right  to  change  the  beneficiary,  pro- 
vided he  made  the  change  in  the  manner  provided  in  the 
contract." 

So,  in  Stephenson  v.  Stephenson,  64  Iowa,  534  (21  N.  W. 
19),  the  court  says  :  "The  contract  between  the  associa- 
tion and  Robert  Stephenson  was  that  the  former  should 
pay  the  insurance  to  the  persons  named  in  the  certificate 
of  membership,  unless  he  should  change  the  name  of  the 
beneficiaries ;  and  the  manner  in  which  this  should  be 
done  formed  a  part  of  the  contract  of  insurance .  *  *  * 
Until  the  contemplated  change  was  made  on  the  books  of 
the  association,  and  a  new  certificate  issued,  the  obliga- 
tion to  pay  the  beneficiary  whose  name  appeared  on  the 
books  of  the  association  continued  to  exist.  *  *  *  Coun- 
sel for  plaintiff's  insist  that,  where  a  power  is  reserved, 
and  no  mode  of  executing  it  is  provided,  it  may  be  exe- 
cuted by  will.  Possibly,  this  is  so  ;  but,  whether  so  or 
not,  it  will  be  conceded  for  the  purpose  of  this  case.  One 
difficulty  in  the  application  of  such  a  rule  to  this  case  is 
that  a  mode  of  executing  the  reserved  power  is  provided 
in  the  contract,  and  it  is  conceded  that  such  a  mode  was 
not  adopted.     It  was  perfectly  competent  for  the  parties 
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to  contract  as  they  did,  and  the  mode  of  executing  the  re- 
served power  provided  in  the  contract  cannot  be  regarded 
as  an  idle  ceremony,  because  substantially  a  new  contract 
was  made  upon  its  being  complied  with,  and  thereby  all 
doubt  upon  the  part  of  the  association  as  to  who  was  the 
beneficiary  was  removed.  Because  such  mode  was  not 
adopted  in  this  case  creates  the  doubt  we  are  called  upon 
to  solve.  We  therefore  think  the  mode  agreed  upon  in 
the  contract,  whereby  the  name  of  the  beneficiary  should 
be  changed,  was  made  a  matter  of  substance,  and  should 
be  complied  with." 

4.  It  is  argued  that,  although  it  is  the  rule  that  a 
change  of  beneficiary  must  be  made  in  the  manner  pre- 
scribed by  the  laws  of  the  society,  it  is  equally  well  settled 
that  the  society  may  waive  compliance  with  the  required 
form.  But  with  this  doctrine  we  have  no  concern  in  the 
present  case,  because  there  is  no  evidence  that  the  so- 
ciety, either  directly  or  indirectly,  waived  compliance  with 
any  of  the  requirements  of  the  order.  Neither  Mr.  G.  W. 
Povey ,  the  recording  secretary,  nor  the  other  ofiicers  of  the 
order  in  Portland  whom  Mr.  Keliher  consulted,  had  any 
authority  to  do  so.  They  were  but  subordinate  officers, 
whose  duties  were  prescribed  by  the  constitution  and  by- 
laws, of  which  Mr.  Keliher  had  notice,  not  only  because 
he  was  a  member,  but  on  account  of  the  provisions  of  his 
certificate,  and  the  further  fact  that  when  he  joined  the 
order  he  was  furnished  with  a  copy  of  its  constitution  and 
bylaws,  and  required  to  subscribe  thereto. 

It  is  claimed  that  the  failure  of  the  local  society  to  hold 
the  regular  meeting,  which  should  have  been  held,  under 
the  bylaws,  between  the  date  of  the  attempted  change 
of  the  beneficiary  by  Mr.  Keliher  and  his  death,  was  a 
waiver  of  the  provision  requiring  a  petition  for  the  change 
to  be  presented  to  the  local  court.  There  would  prob- 
ably be  some  force  in  this  contention  if  Mr.  Keliher  had 
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in  fact  filed  a  petition  for  a  change  of  beneficiary  ;  but, 
as  we  have  already  seen,  he  did  not,  and  therefore  the 
failure  of  the  society  to  hold  its  regular  meeting  could  in 
no  way  have  aflfected  his  rights.  The  issue  in  this  case 
is  to  be  determined  on  the  question  as  to  whether  Keliher 
himself  performed  the  acts  required  of  him,  and,  as  he 
did  not,  there  is  no  alternative  but  to  reverse  tlie  decree, 
and  award  the  fund  to  Mrs.  Keliher,  the  party  named  in 
the  benefit  certificate.  Reversed. 

Decided  19  February,  1900. 

On  Motion  for  Rehearing. 

[90  Pac.  n09.] 

Per  Curiam.  5.  The  petition  for  rehearing  in  this 
case  is  denied.  The  matters  referred  to  therein  did  not 
escape  the  attention  of  the  court.  The  ignorance  of  the 
officers  of  the  local  lodge  of  their  duties,  the  failure  of  the 
installing  ofiicer  of  the  society  to  instruct  them  therein, 
and  the  failure  of  the  order  to  furnish  blank  forms  for  a 
change  of  beneficiary,  did  not  relieve  Mr.  Keliher  from 
a  substantial  compliance  with  the  rules  of  the  order  gov- 
erning the  matter  of  a  change  of  beneficiaries,  of  which 
he  had  knowledge,  because  they  were  expressly  made  a 
part  of  his  contract.  As  said  in  the  original  opinion, 
**The  issue  in  this  case  is  to  be  determined  on  the  ques- 
tion as  to  whether  Keliher  himself  performed  the  acts 
required  of  him,  and,  as  he  did  not,  there  is  no  alterna- 
tive but  to  reverse  the  decree,  and  award  the  fund  to 
Mrs.  Keliher,  the  party  named  in  the  benefit  certificate." 

Rehearing  Denied. 

86  Ob.— 38. 
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Decided  26  March,  1000. 

On  Motion  to  Modify  the  Decree. 

[eOPac.563.] 

Mr.  Schuyler  C.  Spencer^  for  the  motion. 
Mr,  Martin  L.  Pipes,  contra. 

Per  Curiam.  6.  The  application  of  the  respondents 
Dunning  <fe  Campion,  and  of  appellants  Sealy,  Mason 
&  Company,  made  since  the  decision,  for  an  order  re- 
manding this  suit  to  the  court  below,  to  enable  them  to 
relitigate  their  claims  to  the  fund  in  controversy,  is  de- 
nied. The  decree  of  the  court  below  was  against  them, 
and  they  have  acquiesced  therein.  Although  parties  to 
the  appeal,  neither  appeared  in  this  court,  by  brief  or 
counsel,  to  question  the  correctness  of  the  decree,  or  to 
contest  the  claims  of  the  other  appellants.  The  only 
parties  appearing  here  as  claimants  to  the  fund  are  the 
guardians  of  the  minor  children  of  Keliher  on  the  one 
side  and  Mrs.  Cosgrove  and  H.  E.  Edwards  on  the  other. 
The  assignment  from  Mrs.  Keliher  to  Mrs.  Cosgrove  is 
admitted  to  be  valid  by  the  only  party  to  this  appeal  who 
has  any  right  to  question  it,  and,  as  between  her  and 
Edwards,  there  is  no  contention. 

7.  In  regard  to  the  matter  of  interest,  it  appears 
that  after  the  entry  of  the  decree  in  the  court  below, 
the  guardian  of  James,  Mary,  and  Josephine  Keliher 
received  of  the  fund  in  controversy  $2,157,  and  the 
guardian  of  Catherine  Annie  Brandes  $719,  and  it  is 
claimed  that  they  ought  to  be  charged  with  interest 
thereon.  From  the  showing  made,  it  appears  that  the 
guardian  of  Catherine  Annie  Brandes  has  received  no 
interest  whatever  upon  the  money  paid  to  her,  but  that 
it  has  remained  in  the  bank  upon  deposit,  awaiting  the 
termination  of  this  appeal ;    and  therefore  she  ought  not 


Jan.  1900.]  Nunn  v.  Bird.  515 

to  be  charged  with  interest.  The  amount  received  by 
the  guardian  of  James,  Mary,  and  Josephine  Keliher  was 
mingled  with  the  other  funds  belonging  to  her  wards, 
and  a  portion,  at  least,  put  out  at  interest.  But  it  is  im- 
possible to  tell  from  the  evidence  before  us  what  amount 
of  interest  has  been  received  by  her  on  account  of  such 
fund.  Whatever  interest  she  has  so  received,  if  any,  less 
the  expense  incident  to  the  management  of  the  fund,  ought 
to  be  paid  over  by  her  to  the  successful  parties  on  this 
appeal.  As  this  cannot  be  ascertained  upon  the  showing 
made,  it  is  thought  best  to  refer  the  question  to  the  court 
below  for  determination,  and  it  is  so  ordered. 

Motion  Overruled. 


Argued  8  January ;  decided  29  January,  1900. 
NUNN  V.  BIRJD. 

[50Pac.808.] 

1.  Amendment  of  Pjlkading  at  Trial— Discretion.— Where,  In  an  action  by 

the  assignee  of  a  chattel  mortgage  to  recover  of  the  mortgagor  the  possession 
of  the  mortgaged  property,  the  defendant  pleads  usury,  and  payment  to  the 
original  holder,  the  allowance  of  an  amendment  to  defendant's  answer,  at  the 
trial,  that  the  usurious  character  of  the  Instrument  was  well  known  to  plain- 
tiff, is  not  an  abuse  of  discretion,  under  Hiirs  Ann.  Laws,  g  101,  allowing 
amendments  at  the  trial,  when  necessary  to  conform  to  the  facts  proved,  pro- 
vided the  cause  of  action  or  defense  is  not  changed. 

2.  Application  of  Usurious  Payments.— Payments  made  upon  a  loan  as 

usurious  interest  and  as  commissions  for  extensions  are  to  be  applied,  in  an 
action  by  the  creditor  to  recover  his  demand,  to  the  discharge  of  the  original 
debt. 

3.  Appeal— Question  Not  Raised  at  the  Trial,.— Plaintiff  cannot  have  a 

Judgment  reversed  on  appeal  on  the  ground  that  no  testimony  was  offered  at 
the  trial  in  support  of  a  material  part  of  the  defense,  when  no  motion  was 
made  on  the  trial  for  a  nonsuit,  nor  any  request  to  instruct  the  Jury  to  And 
for  the  plaintiff:  Shmit  v.  Day,  27  Or.  110.  cited. 

4.  DsoRBB  OF  Proof  Required  to  Establish  Usury.— An  instruction  that 

the  defense  of  usury  is  an  unconscionable  one,  and  that  the  proof  to  establish 
it  must  be  clear  and  cogent,  was  properly  refused,  and  for  two  reasons :  First, 
because  only  a  preponderance  of  evidence  is  necesstiry ;  and,  second,  becau.se 
the  statement  that  the  defense  of  usury  is  an  unconscionable  one  is  not  a 
statement  of  a  legal  proposition,  but  is  a  Judicial  opinion  deduced  from  ex- 
perience.* 


♦Note.— See  Slate  v.  Birehard^  36  Or.  4W,  par.  6,  where  an  Instruction  not  lu- 
Yolvlng  a  legal  principle  was  held  to  have  been  properly  refused.— Reporter. 
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5.  SuFFiciKNCY  or  Vbbdict  IN  REPLEVIN  ACTION.— Where,  In  an  actlon  to  re- 
cover Hpeciflc  personal  property,  the  plaintiff's  right  to  possession  depends 
upon  the  validity  of  a  note  and  niort^^age  to  which  defendant  pleads  payment 
and  usury,  a  verdict  that  the  chattels  are  the  property  of  defendant,  and  that 
he  is  entitled  to  the  possession  thereof,  is  tantamount  to  a  general  verdict 
upon  the  issues  of  usury  and  payment,  and  is  sufficient  to  support  a  Judg- 
ment for  defendant. 

From  Multnomah  :   Alfred  F.  Sears,  Jr.,  Judge. 

Action  by  W.  H.  Nunn  against  Mary  Bird  and  others, 
to  recover  the  possession  of  certain  personal  property,  or 
the  sum  of  $350,  its  value,  in  case  possession  thereof  can- 
not be  had.  It  is  alleged  in  the  complaint,  in  effect,  that 
on  January  19,  1897,  the  defendants  delivered  to  W.  C. 
Smith  their  promissory  note  for  $316,  payable  in  six 
months,  with  interest  at  tlje  rate  of  ten  per  cent,  per  an- 
num, and  to  secure  the  payment  thereof  gave  him  a  mort- 
gage upon  their  household  goods  and  furniture,  which 
provided  that,  if  default  should  be  made  in  the  payment 
of  the  note,  the  holder  thereof  should  be  entitled  to  the 
possession  of  the  property  for  the  purpose  of  selling  it  and 
applying  the  proceeds  to  the  payment  of  the  note  ;  that 
Smith,  for  a  valuable  consideration,  assigned  the  note  be- 
fore maturity  to  plaintiff,  who,  upon  defendants'  failure 
to  pay  any  part  thereof,  demanded  of  them  the  possession 
of  said  property,  which  they  refused  to  deliver.  The  de- 
fendants deny  the  material  allegations  of  the  complaint, 
and  aver,  in  substance,  that  they  borrowed  of  R.  I.  Echer- 
son  &  Company  $150,  May  17,  1892,  and  a  like  sum  Au- 
gust 10  of  that  year,  for  which  they  executed  their  promis- 
sory notes  for  $160  each,  secured  by  a  first  and  a  second 
mortgage,  respectively,  on  the  property  described  in  the 
complaint,  and,  in  pursuance  of  an  agreement  entered 
into  at  the  time  the  money  was  loaned,  paid  Echerson  & 
Company  interest  on  the  sum  so  borrowed  at  the  rate  of 
five  per  cent,  per  month  ;  that  in  March,  1894,  they  exe- 
cuted to  J.  W.  Wright,  a  partner  with  Echerson  &  Com- 


Jan.  1900.]  Nunn  v.  Bird.  517 

pany,  their  promissory  note,  secured  by  a  mortgage  on 
said  property,  and  took  up  the  previous  notes  ;  that  they 
continued  to  pay  Echerson  &  Company  interest  on  the 
latter  note  until  November,  1896,  at  the  rate  of  five  per 
cent,  per  month,  and  that  they  have  thus  paid  said  com- 
pany, on  account  of  the  original  loan,  the  sum  of  $696.25; 
that  on  January  19,  1897,  they  executed  to  Echerson  & 
Company  the  promissory  note  and  mortgage  described  in 
the  complaint,  but  that  Smith's  name  was  inserted  as 
payee  and  mortgagee  without  their  knowledge  or  consent, 
and  that  said  note  has  been  fully  paid.  At  the  trial  the 
court,  over  plaintiff's  objection  and  exception,  allowed 
the  answer  to  be  amended  by  adding  the  following  words  : 
'*That  all  the  facts  set  forth  in  defendants'  answer  the 
plaintiff  herein  well  knew . ' '  The  allegations  of  new  mat- 
ter in  the  answer  having  been  denied  in  the  reply,  a  trial 
was  had,  resulting  in  a  judgment  for  the  defendants,  and 
plaintiflF  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  J.  Frank  Bbothe, 

For  respondents  there  was  a  brief  over  the  names  of 
Frank  A.  E.  Starr  and  William  N.  Galena,  with  an  oral  ar- 
gument by  Mr.  Gatens. 

Mr.  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  It  is  contended  by  plaintiff's  counsel  that  the  court 
erred  in  permitting  the  answer  to  be  amended  at  the  time 
and  in  the  manner  indicated.  The  statute  authorizes  the 
court  at  the  trial,  in  furtherance  of  justice,  to  allow  an 
amendment  to  be  made  to  a  pleading  so  that  it  may 
conform  to  the  facts  proved,  provided,  however,  that  the 
cause  of  action  or  defense  is  not  thereby  changed  :    Hill's 
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Ann.  Laws,  §  101.  The  trial  court  being  invested  with 
such  power,  its  exercise  must  necessarily  be  a  matter  of 
discretion,  and,  like  all  orders  of  such  character,  will  not 
be  reviewed  upon  appeal  except  in  cases  of  manifest  abuse  : 
Pittman  v.  Pittman^  3  Or.  553  ;  Henderson  v.  Morris^  5  Or. 
24 ;  Hexter  v.  Schneider,  14  Or.  184(12  Pac.  668);  Mitchell 
V.  Campbell,  14  Or.  454  (13  Pac.  190) ;  Baldock  v.  Atwood, 
21  Or.  73  (26  Pac.  1058) ;  Wallace  v.  Baisley,  22  Or.  572 
(30  Pac.  432);  Garrison  v.  Goodale,  23  Or.  307  (31  Pac. 
709);  Ciemen^v.ffan^,  27  Or.  326  (41  Pac.  658);  Foster 
V.  Henderson,  29  Or.  210  (45  Pac.  899) ;  Davis  v.  Hannon, 
30  Or.  192  (46  Pac.  785).  The  answer  is  predicated  upon 
the  theory  that  the  plaintiff  is  not  a  bona  fide  holder  of  the 
note  in  suit,  and,  as  his  knowledge  of  the  facts  tending  to 
prove  the  invalidity  of  the  security  was  essential  to,  and 
did  not  change,  the  cause  of  defense,  the  court  did  not 
abuse  its  discretion  in  allowing  the  amendment. 

2.  The  defendants  do  not  claim  to  have  paid  any  sum 
whatever  upon  the  note  described  in  the  complaint,  but 
their  defense  is,  in  effect,  that  by  reason  of  the  payments 
made  to  Echerson  &  Company  no  consideration  existed 
for  the  execution  of  this  note .  Plaintiff's  counsel  contend 
that  these  payments  were  made  as  brokerage,  for  the  pur- 
pose of  securing  extensions  of  the  time  of  payment,  and 
not  to  reduce  the  principal,  and,  having  been  voluntarily 
made,  the  sums  so  paid  are  not  recoverable ;  while  de- 
fendants' counsel  insist  that  plaintiflF  is  not  a  bona  fide 
holder  of  the  note  ;  and  that,  the  monthly  installments 
having  been  met  as  agreed  upon,  the  court  should  apply 
the  sums  so  paid  in  discharge  of  the  original  debt.  Echer- 
son &  Company  were  the  payees  named  in  the  first  and 
second  notes,  and,  having  loaned  the  defendants  the  sum 
of  $300  only,  this  constitutes  the  debt  properly  chargeable 
to  them.  It  is  alleged  that  Wright,  to  whom  the  third 
note  was  executed,  was  a  partner  with  Echerson  &  Com- 
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pany,  and  that  the  latter  collected  from  the  defendants  the 
monthly  installments  agreed  upon,  aggregating  $696.25  ; 
and,  if  the  jury  found  such  to  be  the  facts,  it  remains  to 
be  seen  whether  the  amount  so  paid  shall  be  credited 
upon  the  defendant's  debt.  The  notes  having  contained 
a  stipulation  for  the  payment  of  ten  per  cent,  interest,  and 
being  taken  in  the  name  of  Echerson  &  Company,  the 
charge  of  $10  on  account  of  each  loan  is  in  excess  of  the 
rate  of  interest  prescribed  by  statute,  and  hence  usurious. 
So,  too,  the  monthly  payment  to  Echerson  &  Company 
of  five  per  cent,  of  the  sum  so  borrowed,  being  in  excess 
of  the  rate  of  interest  allowed  by  law,  is  equally  usurious, 
for,  if  the  taking  of  such  sums  to  secure  the  creditor's 
forbearance  could  be  justified  upon  the  assumption  that 
the  money  so  received  was  in  the  nature  of  a  commission 
or  brokerage,  the  statute  of  usury  would  be  circumvented, 
and  the  necessities  of  the  borrower  would  render  him  an 
easy  prey  to  the  avarice  of  the  lender.  The  rule  is  well 
settled  that,  notwithstanding  a  debtor,  in  pursuance  of 
an  unlawful  agreement,  may  have  paid  his  creditor,  as 
interest,  a  sum  in  excess  of  the  legal  rate,  in  an  action 
by  the  creditor  to  recover  the  remainder  of  the  debt,  the 
court  should,  upon  proof  of  the  payment  of  such  usurious 
interest,  apply  the  sums  so  paid  in  discharge  of  the  origi- 
nal debt :  27  Am.&Eng.  Enc.  Law  (led.),963;  Mussel- 
man  V.  McElhenny,  23  Ind.  4  (85  Am.  Dec.  445);  Farwell 
V.  Meyer,  35  111.  40  ;  Woolley  v.  Alexander,  99  111.  188.  If 
no  payments  had  been  made  on  the  loans  of  $150  each 
made  on  May  17  and  August  10,  1892,  until  January  19, 
1897,  when  the  last  note  was  executed,  the  money  so  bor- 
rowed would  amount,  at  ten  per  cent,  interest,  to  $436.37 
only,  and,  as  the  defendants  allege  that  they  paid  on  ac- 
count of  such  loans  the  sum  of  $696.25,  it  is  very  evident 
that  the  jury  might  find  that  no  consideration  existed  for 
the  execution  of  the  last  note.     The  defendants  having 
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paid,  in  pursuance  of  their  agreement,  a  greater  rate  of 
interest  than  the  law  allows,  are  in  pari  delicto  with  Echer- 
son  &  Company,  from  whom  they  cannot  recover  any  of 
the  money  they  have  thus  voluntarily  paid  ;  but,  as  be- 
tween the  defendants  and  Echerson  &  Company,  the  pay- 
ments so  made  were  properly  applied  in  reducing  the 
original  indebtedness. 

3.  It  is  also  contended  by  plaintiff's  counsel  that  no 
testimony  was  offered  at  the  trial  tending  to  show  that 
his  client  was  not  a  bona  fide  holder  of  the  note,  or  that 
he  did  not  acquire  it  before  maturity.  In  the  trial  of  a 
cause  on  appeal  from  a  judgment  given  in  an  action  at 
law  the  only  questions  that  will  be  considered  by  this 
court,  except  such  as  are  never  waived  (Hill's  Ann.  Laws, 
§  71) ,  are  matters  which  have  been  submitted  to  the  trial 
court,  and  exceptions  properly  reserved  to  its  rulings 
thereon  :  State  v.  Whitney^  7  Or.  386;  State  v.  Abrams^ 
11  Or.  169  (8  Pac.  327) ;  State  v.  Foot  You,  24  Or.  61  (32 
Pac.  1031,  and  33  Pac.  537) .  An  examination  of  the  bill 
of  exceptions  shows  that  no  motion  was  made  for  a  judg- 
ment of  nonsuit,  nor  was  the  court  requested  to  instruct 
the  jury  to  find  for  the  plaintiff.  In  this  condition  of  the 
transcript  it  must  be  presumed  from  the  verdict  that  the 
jury  properly  found  that  plaintiff  was  not  a  bona  fide 
holder  of  the  note :  Shmit  v.  Day,  27  Or.  110  (39  Pac. 
870) . 

4.  At  the  trial,  plaintiff's  counsel  requested  the  court 
to  instruct  the  jury  that  "the  defense  of  usury  is  an  un- 
conscionable one,  and  a  strict  one.  To  establish  it  there 
must  be  clear,  positive,  and  cogent  proof ;  not  mere  con- 
jectures. Vague  inferences  or  mere  probabilities  are  not 
enough.  The  burden  of  proof  is  on  the  defense,  and  he 
must  sustain  his  allegations  by  a  clear  preponderance  of 
the  evidence.  He  is  impeaching  his  own  solemn  obliga- 
tion under  seal,  and  it  is  not  sufficient  to  show  an  even 


Jan.  1900.]  Nunn  v.  Bird.  521 

balance  of  the  testimony.  There  must  be  a  clear  prepon- 
derance." This  instruction  was  refused,  and  an  excep- 
tion saved.  The  court  then  said  to  the  jury :  "I  do  not 
think  I  am  justified  in  charging  that  the  rules  of  proof 
are  any  different  from  that  in  any  other  case.  I  do  not 
think  I  will  vary  the  character  of  proof,  gentlemen  of  the 
jury,  from  that  required  in  all  cases.  Of  course,  as  I 
have  told  you,  the  burden  of  proof  in  this  defense  rests 
upon  the  defendants,  and  the  defendants  must  establish 
it  by  that  degree  of  proof  that  I  have  adverted  to.  Of 
course,  I  need  not  say  that  vague  inferences  or  sugges- 
tions cannot  take  the  place  of  proof.  That  is  proper  to 
say.  But  if  the  defendants  have  established  by  a  pre- 
ponderance of  the  testimony  what  they  aver,  I  do  not 
know  that  the  rules  of  proof  differ  as  to  the  defense  of 
these  parties  from  other  defenses  where  the  burden  of 
proof  rests  upon  a  party."  Plaintiff's  counsel,  relying 
upon  the  rule  announced  in  the  case  of  Poppleton  v.  Nelson ^ 
12  Or.  349  (7  Pac.  492),  contend  that  the  court  erred  in 
refusing  to  give  the  instruction  requested.  In  that  case 
Mr.  Justice  Lord,  in  rendering  the  decision,  says :  **As 
the  defense  of  usury  involves  a  forfeiture,  it  is  considered 
as  an  unconscionable  defense,  and  a  strict  one.  To  estab- 
lish such  a  defense,  the  court  requires  clear  and  cogent 
proof,  and  will  not  accept  vague  inferences,  or  mere  prob- 
abilities, or  resort  to  conjectures,  to  aid  the  defense.  The 
burden  of  proof  is  on  the  defense,  and  he  must  sustain 
his  allegations  by  a  clear  preponderance  of  evidence." 
The  declaration  that  *'the  defense  of  usury  is  an  uncon- 
scionable defense,  and  a  strict  one,"  is  not  a  statement  of 
a  legal  principle  predicated  upon  any  evidence  introduced 
at  the  trial,  but  is  rather  a  conclusion  deduced  from  ex- 
perience in  the  trial  of  this  class  of  cases,  and  no  error 
was  committed  in  refusing  so  to  instruct  the  jury  :  Crump 
V.  Commonwealth  (Va.) ,  23  S.  E.  760  ;    Doyle  v.  State,  39 
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Fla.  155  (63  Am.  St.  Rep.  159,  22  S.  E.  272) ;  People  v. 
Barney,  114  Cal.  554  (47  Pac.  41).  The  instructions 
given,  we  think,  correctly  state  the  law  applicable  to  the 
case. 

5.  It  is  maintained  that,  no  finding  having  been  made 
upon  the  issues  of  usuiy  or  payment,  the  verdict  does  not 
support  the  judgment.  The  verdict  is  as  follows  :  "We, 
the  jury  in  the  above-entitled  action,  find  that  the  goods 
and  chattels  mentioned  in  the  complaint  are  the  property 
of  the  defendants,  and  find  that  the  value  is  three  hundred 
and  fifty  dollars,  and  defendants  are  entitled  to  the  pos- 
session of  said  property."  In  an  action  for  the  recovery 
of  specific  personal  property  the  question  in  issue  is  the 
right  of  possession,  and,  if  the  efifect  of  the  verdict  is  to 
change  the  possession  from  one  party  to  the  other,  the 
jury  must  find  the  value  of  the  property  as  a  basis  for  an 
alternative  judgment,  in  case  delivery  of  the  possession 
of  such  property  cannot  be  had  :  Hill's  Ann.  Laws,  §  214; 
Jones  V.  Snider,  8  Or.  127  ;  Prescott  v.  Heilner,  13  Or.  200 
(9  Pac.  403) ;  Phipps  v.  Taylor,  15  Or.  484  (16  Pac.  171); 
Smith  V.  Smith,  17  Or.  444(21  Pac.  439);  Corbell  v.  Chil- 
ders,  17  Or.  528 (21  Pac.  670) ;  Yick  Kee  v.  Dunbar,  20  Or. 
416  (26  Pac.  275).  In  the  case  at  bar,  the  defendants 
having  possession  of  the  household  goods  and  furniture, 
the  finding  of  the  jury  in  their  favor  upon  the  issues  of 
ownership  and  right  of  possession  was  a  verdict  sufficient 
to  support  the  judgment,  notwithstanding  they  found  the 
value  of  the  property.  The  cause  of  action  being  founded 
upon  the  chattel  mortgage,  which  was  an  incident  of  the 
promissory  note,  plaintiff's  right  to  the  possession  of  the 
property  necessarily  depended  upon  the  validity  of  the 
note,  and,  this  having  been  denied  by  the  answ^er,  the 
special  verdict  as  to  the  defendants'  right  of  possession  of 
the  property  was  tantamount  to  a  general  verdict  upon  the 
issue  regarding  the  validity  of  the  note.    There  are  other 
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questions  presented  by  the  bill  of  exceptions,  but,  not 
deeming  them  important,  it  follows  that  the  judgment  is 
affirmed.  Affirmed. 


Decided  8  Janoary;   rehearing  denied  26  February,  1900. 
HAND  MANUFACTURING  COMPANY  v.  MARKS. 

[52  Pac.  512,  53  Pac.  1072, 59  Pac.  549.] 

1.  Mrchanic's  Lien— Nbckssaby  Parties  to  an  Appbaii.— A  contractor  for 

the  construction  of  a  building,  though  made  a  party  below,  is  not  a  necessary 
party  to  an  appeal  by  the  owner  ftx>m  a  decree  foreclosing  a  mechanic's  lien  for 
material  furnished  the  contractor,  where  no  demand  was  made  for  a  personal 
Judgment  against  the  latter,  and  no  such  Judgment  was  rendered:  Cooper 
Mfg.  Cb.  V.  DelahurUf  86  Or.  402,  followed. 

2.  Mechanic's  Lien  Cases— Advancement  on  Calendar.— The  requirement 

of  Section  3677  of  Hill's  Ann.  Laws,  that  mechanic's  lien  cases  shall  be  tried  in 
the  circuit  court,  '*shall  have  preference  upon  the  calendar  of  the  court,  and 
shall  be  tried  by  such  court  without  unnecessary  delay,"  applies  to  the  circuit 
court  only,  and  is  not  binding  on  the  supreme  court. 

3.  IDEM.— Suits  for  the  enforcement  of  mechanics'  liens  are  not  entitled  to  prece- 

dence on  the  calendar  of  the  supreme  court  because  of  their  subject-matter. 

4.  Right  of  Bcreties  to  Enforce  Mechanics'  Liens.— A  surety  on  a  con- 

tractor's bond  engaging  to  protect  a  building  against  mechanics'  liens  cannot 
claim  a  lien  on  such  structure  so  long  as  he  remains  bound  by  that  obligation, 
but  the  prohibition  ceases  on  his  being  released. 

5.  Release  of  Surety  by  Premature  Payment.— A  surety  on  a  contractor's 

bond  is  not  discharged  by  the  owner  malLlng  a  premature  payment  to  the 
contractor,  where  such  payment  does  not  impair  any  security  reserved  under 
the  contract  and  which  would  inure  to  the  benefit  of  the  surety. 

6.  Releasing  Surety  by  Taking  New  Bond.— The  acceptance  of  a  second 

bond  with  different  sureties  does  not  discharge  the  sureties  on  the  first,  where 
the  second  bond  was  given  as  additional  security,  and  was  so  understood  and 
accepted  by  the  parties  to  the  contract. 

7.  Releasing  Surety  by  Withholding  Payments.— A  surety  on  a  contract- 

or's bond  securing  the  owner  against  mechanics'  liens  is  not  discharged  by 
the  owner  withholding  beyond  the  time  provided  in  the  contract  a  deed  of 
land  to  be  given  the  contractors  in  part  payment,  where  there  were  undis- 
charged liens  on  file  against  the  contractor  and  owner :  Henry  v.  Hand,  36  Or. 
402,  followed. 

8.  Releasing  Surety  by  Disbursing  on  Contractor's  Orders.— An  agree- 

ment between  a  contractor  and  the  owner  that,  instead  of  making  payments 
as  they  became  due,  the  owner  would  retain  the  amounts  and  disburse  them 
on  the  contractor's  order,  is  not  such  a  violation  of  the  contract  as  to  discharge 
a  surety. 

9.  Construction  of  Written  Memorandum.— A  relinquishment  by  a  con 

traetor  of  claims  against  the  owner  is  not  a  release  of  claims  of  the  owner 
against  the  contractor. 
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From  Multnomah  :    Loyal  B.  Stearns,  Judge. 

Suit  by  the  Hand  Manufacturing  Company  against  J. 
S.  Marks  and  divers  others  to  foreclose  a  mechanic's  lien. 
By  a  process  of  elimination,  the  case  finally  consisted  of  a 
dispute  between  the  sureties  on  the  contractor's  bond  and 
the  property  owner,  the  particulars  of  which  are  stated 
in  the  opinion.  A  motion  to  dismiss  the  appeal  was  over- 
ruled, the  court  declined  to  advance  the  case  on  the  calen- 
dar, and  finally  confirmed  the  decree  of  the  trial  court. 

Affirmed. 

Decided  14  March,  1898. 

On  Motion  to  Dismiss  Appeal. 

[52  Pac.512.] 

Mr.  Arthur  C.  Emmons ^  for  the  motion. 

Mr.  Thomas  N.  Strong^  contra. 

Per  Curiam.  This  is  a  motion  to  dismiss  an  appeal. 
The  transcript  shows  that  plaintiff,  a  private  corporation, 
commenced  this  suit  to  foreclose  a  lien  upon  lots  5  and  6, 
in  block  92,  in  the  City  of  East  Portland,  for  material 
furnished  to  the  defendant  J.  S.  Marks,  who,  by  virtue 
of  a  contract  with  one  L.  D.  Brown,  now  deceased,  had 
charge  of  the  construction  of  a  brick  building  for  the 
latter  on  said  premises,  then  owned  by  him.  The  defend- 
ants Theodore  Jensen,  James  Lyons,  and  the  East  Port- 
land Mill  &  Fixture  Company,  filed  separate  answers, 
in  the  nature  of  cross  bills,  seeking  to  foreclose  their  re- 
spective liens  upon  said  premises  for  material  furnished 
to  be  used  in  the  construction  of  said  building,  and  the 
defendant  E.  R.  Brown,  executrix  of  the  last  will  and 
testament  of  L.  D.  Brown,  deceased,  and  the  present 
owner  of  said  premises,  filed  an  answer  to  the  complaint 
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and  to  the  cross  bills  of  her  co-defendants.  Marks  was 
made  a  party  and  demurred  to  the  complaint,  but,  his 
demurrer  being  overruled,  he  failed  to  plead  further,  and 
the  cause  being  tried,  resulted  in  a  decree  foreclosing 
the  liens  of  plaintiff  and  the  East  Portland  Mill  &  Fix- 
ture Company  for  the  amount  demanded  by  each  respect- 
ively;  but,  the  court  having  found  that  Jensen  and  Lyons 
were  sureties  on  Marks'  undertaking  for  the  faithful  per- 
formance of  his  contract,  a  breach  of  which  necessitated 
an  outlay  of  money  by  the  owner  in  completing  the  build- 
ing, after  Marks  had  abandoned  his  agreement,  in  excess 
of  the  amounts  demanded  by  said  sureties  as  lien  claim- 
ants, their  cross  bills  were  dismissed,  and  they  jointly, 
and  E.  R.  Brown  separately,  appeal,  but  did  not  serve 
the  notices  thereof  upon  Marks. 

1.  It  is  contended  that  Marks  is  an  adverse  party, 
and  not  having  been  served  with  a  notice  of  the  appeal 
this  court  is  without  jurisdiction,  and  therefore  the  appeal 
should  be  dismissed.  In  Cooper  Mfg.  Co.  y.Delahunty  36 
Or.  402  (51  Pac.  649),  we  had  occasion  to  examine  this 
question  and  reached  the  conclusion  that  while  the  con- 
tractor having  charge  of  the  construction  of  any  build- 
ing is  made  by  statute  the  agent  of  the  owner,  for  the 
purpose  of  binding  the  latter  for  the  value  of  the  mate- 
rial used  in  or  labor  performed  upon  such  building  at  the 
request  of  the  former,  he  is  not  a  necessary  party  to  a 
suit  to  foreclose  a  mechanic's  lien,  unless  a  personal  de- 
cree is  sought  against  him  by  the  owner,  and,  no  such 
relief  being  demanded  in  the  case  at  bar,  it  follows  that 
the  motion  must  be  denied.  Motion  Overruled. 
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Bedded  15  August,  1888. 

On  Motion  to  Advance  Casb  on  Calendar. 

[58  Pac.  1072.  [ 

Submitted  without  argument. 

Mr.  Justice  Wolvbrton  delivered  the  opinion. 

2.  This  is  a  motion  to  advance  the  above  cause  upon 
the  calendar  for  hearing,  based  upon  Section  3677,  Hill's 
Ann.  Laws,  which  provides,  among  other  things,  as  fol- 
lows :  * 'Suits  to  enforce  the  liens  created  by  this  act  shall 
be  brought  in  the  circuit  courts,  and  the  pleadings,  pro- 
cess, practice,  and  other  proceedings  shall  be  the  same 
as  in  other  cases.  *  *  *  AH  suits  to  enforce  any  lien 
created  by  this  act  shall  have  preference  upon  the  calen- 
dar of  the  court  over  every  civil  suit  so  brought,  except 
suits  to  which  the  state  shall  be  a  party,  and  shall  be 
tried  by  such  court  without  unnecessary  delay."  By  a 
fair  intendment,  the  language  of  the  act  states  simply  a 
rule  of  procedure  to  be  observed  by  the  circuit  courts, 
in  which  it  is  provided  such  cases  shall  be  instituted. 
The  injunction  that  they  shall  be  tried  by  such  court  with- 
out unnecessary  delay  is  an  unmistakable  indication  that 
the  trial,  and  not  the  appellate,  court  was  intended. 

3.  The  plain  purpose  of  the  act  is  to  promote  an  early 
trial  in  the  interest  of  a  deserving  class  of  persons,  many 
of  whom  are  dependent  (as  we  have  said  in  Falconio  v. 
Laraen,  31  Or.  137,  37  L.  R.  A.  255,  48  Pac.  703)  upon 
their  recent  earnings  for  the  sustenance  of  themselves 
and  those  dependent  upon  them,  and  to  make  the  wages 
of  labor  speedily  available.  This  purpose  is  in  most  in- 
stances subserved  when  the  trial  court  has  given  the  par- 
ties a  hearing ;  and  hence  it  is  evident  that  the  legisla- 
ture deemed  it  sufficient  for  all  practicable  purposes  that 
the  court  of  original  jurisdiction  be  required  to  give  prece- 
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dence  to  cases  coming  within  the  purview  of  the  act.  At 
any  rate,  the  language  employed  indicates  such  to  be 
the  intendment,  and  we  cannot  invade  the  legislative 
domain  to  give  it  broader  scope.  The  motion  will  be 
denied.  Motion  Overruled. 

Decided  8  January,  1900. 

On  the  Merits. 

[59  Pac.  549.] 

For  Lyons  and  Jensen  there  was  a  brief  over  the  names 
of  Fred  Larkin  Kcenan  and  Guy  G.  Willis,  with  an  oral  ar- 
gument by  Mr,  Keenan. 

For  E.  R,  Brown  and  E;  R.  Brown,  executrix,  there  was 
a  brief  and  an  oral  argument  by  Mr.  Thomas  N.  Strong. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

This  suit  was  instituted  for  the  purpose  of  foreclosing 
a  mechanic's  lien.  As  parties  defendant,  James  Lyons, 
Theodore  Jensen,  and  the  East  Portland  Mill  &  Fixture 
Company  also  set  up,  in  their  respective  answers,  me- 
chanics' liens,  and  prayed  their  foreclosure.  The  decree 
of  the  court  below  directed  the  foreclosure  of  the  liens  of 
plaintiff  and  the  East  Portland  Mill  &  Fixture  Company, 
but  dismissed  the  cross  complaints  of  Lyons  and  Jensen. 
The  last  named  parties,  and  the  defendant  E.  R.  Brown 
and  E.  R.  Brown,  executrix  of  the  will  of  L.  D.  Brown, 
deceased,  who  is  the  owner  of  the  building  and  premises 
upon  which  the  liens  were  preferred,  prosecute  appeals. 
At  the  hearing  in  this  court  the  appellants  only  appeared 
and  contested  the  proceedings  as  between  themselves,  so 
that  we  shall  determine  the  matter  as  if  the  controversy 
was  between  them  exclusively. 

On  November  12,  1892,  the  defendant  J.  S.  Marks  en- 
tered into  a  contract  with  L.  D.  Brown,  since  deceased. 


528        Hand  Manufacturing  Co.  v.  Marks.     [36  Or. 

whereby  he  undertook  and  agreed  to  furnish  the  mate- 
rials and  labor  for  and  to  construct  a  brick  building,  for 
the  consideration  of  $44,004,  to  be  paid  in  specified  in- 
stallments as  the  work  progressed,  upon  the  certificate  of 
the  architects  in  charge.  It  was  agreed,  among  other 
things,  that  Marks  should  take  in  part  payment  thereof 
seventeen  lots,  valued  at  $200  per  lot ;  that  a  bond  for  a 
deed  therefor  should  be  given  on  the  signing  of  the  con- 
tract, and  the  deed  made  at  any  time  the  contractor  de- 
sired, after  the  fifth  payment.  The  first  payment  of 
$2,000  was  to  be  made  when  the  basement  was  built  and- 
the  first  story  rough  floor  laid.  In  the  view  we  take  of 
the  controversy,  the  other  payments  become  unimportant, 
except  as  it  respects  the  time  of  the  fifth.  Marks  was  to 
allow  Brown  $5.50  per  thousand  for  all  brick  that  he 
might  furnish  for  construction,  and  the  cost  of  putting 
in  certain  concrete  footing  courses.  Marks  at  the  same 
time  gave  a  bond  conditioned  that  he  would  faithfully 
perform  the  contract  in  every  particular,  and  *'in  all  cases 
show  receipts  that  all  labor  performed  and  all  material 
furnished  on  the  said  premises  has  been  paid  for ;  and 
if  he  shall  in  all  cases  protect  the  said  premises  against 
mechanical  liens  so  far  as  the  said  contract  is  concerned, 
and  if  he  shall  show  a  certificate  from  the  county  clerk 
and  recorder  that  there  has  been  no  lien  filed  on  the  said 
premises  sixty  days  after  the  completion  of  the  said  con- 
tract, then  this  bond  shall  be  null  and  void ;  otherwise, 
it  shall  remain  in  full  force  and  virtue."  The  appellants 
Lyons  and  Jensen  became  sureties  upon  the  bond,  and 
commenced  to  furnish  the  materials  on  account  of  which 
their  lien  claims  were  filed,  very  soon  after  the  signing 
of  the  same.  On  the  same  or  the  next  day  after  the  con- 
tract was  entered  into.  Brown  let  Marks  have  $500  upon 
his  duebill,  and  paid  him  $500  December  1,  1892,  $300 
on  the  tenth,  and  $700  on  the  fifteenth  of  the  same  month, 
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upon  said  contract,  at  which  latter  date  he  received  the 
certificate  entitling  the  contractor  to  the  first  payment  of 
$2,000.  The  duebill  was  then  surrendered,  and  the  set- 
tlement for  the  first  payment  was  completed. 

Subsequently,  on  December  30,  1892,  the  contractor 
gave  Brown  another  bond  for  the  faithful  fulfillment  of 
his  contract,  similar  to  the  first,  but  with  dififerent  sure- 
ties. By  the  terms  of  this  bond,  all  money  that  became 
thereafter  due  and  payable  to  Marks  under  the  contract 
was  to  be  paid  to  E.  B.  McFarland,  and  he  was  author- 
ized to  receive  all  such  money  and  disburse  the  same  for 
labor  and  materials  furnished  in  the  erection  of  the  build- 
ing ;  and  it  was  further  stipulated  that  the  obligation  was 
to  be  in  addition  to  the  bond  theretofore  given.  In  pur- 
suance of  this  arrangement  the  payments  were  thereafter 
made  to  McFarland,  and  by  him  disbursed  upon  the  order 
of  Marks,  until  August  5,  1893,  when,  by  another  ar- 
rangement between  Marks  and  Brown,  the  latter  retained 
the  money  after  it  became  due,  and  paid  it  out  upon  the 
order  of  Marks  on  account  of  labor  done  and  materials 
furnished.  About  September  30, 1893,  Marks  abandoned 
his  contract ;  and  on  the  ninth  of  October,  after  giving 
the  required  notice  to  the  sureties,  Brown  took  possession 
of  the  building  in  its  unfinished  condition,  and  completed 
it.  When  Marks  quit  the  work  he  had  received  certifi- 
cates from  the  architect  which  entitled  him  to  payments  in 
the  aggregate  of  $26,300,  and  he  had  been  paid  $26,217.50. 
Aside  from  this,  Brown  had  expended  on  concrete  work 
♦813. 74,  and  furnished  brick  to  the  amount  of  $522.50, 
for  all  of  which  he  was  entitled  to  credit  as  against  the 
contractor.  Brown  had  also  caused  to  be  deeded,  as  di- 
rected by  Marks,  five  of  the  seventeen  lots.  On  August 
29  Marks  made  a  demand  upon  Brown  for  a  deed  to  six- 
teen of  the  lots,  which  was  declined.     The  refusal  was 

86  Ob.— 84. 
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conditional  and  dependent  upon  their  value  being  applied 
to  claims  against  the  building.  On  October  12,  in  con- 
sideration of  $300,  the  contractor  gave  Brown  the  follow- 
ing certificate : 

*'I,  John  S.  Marks,  hereby  certify  that  I  am  unable  to 
complete  or  carry  on  my  contract  for  the  erection  of  L. 
D.  Brown's  five-story  brick  building;  and  I  do  consent 
to  his  finishing  it  himself  in  accordance  with  the  contract, 
plans  and  specifications.  Up  to  the  time  I  ceased  work, 
the  work  was  done  in  accordance  with  the  plans  and  speci- 
fications, and  I  have  no  claims  for  extras  against  the  build- 
ing, or  any  claims  against  L.  D .  Brown .  And  that  I  have 
been  paid  according  to  said  contract  up  to  the  time  I  quit 
work,  save  and  except  the  lots  in  Peninsular  Addition, 
which  are  in  litigation  between  Inman,  Poulsen  &  Com- 
pany and  L.  D.  Brown  and  Peninsular  Real  Estate  Com- 
pany, which  is  to  be  settled  in  the  courts. 

J.  S.  Marks." 

Thereupon  he  turned  over  to  Brown  his  subcontracts, 
bills  paid,  and  receipts  for  labor  and  materials. 

Under  the  facts  of  which  the  foregoing  is  an  outline, 
the  defendant  Mrs.  Brown  insists  that  Lyons  and  Jensen 
are  estopped  from  claiming  a  lien  upon  the  building  by 
reason  of  their  surety  relationship  with  Marks  ;  while  on 
the  other  hand  it  is  contended  that  Brown  has  been  guilty 
of  such  a  breach  of  performance  of  the  contract  on  his  part 
as  to  discharge  the  sureties,  and,  the  relationship  having 
ceased  to  exist,  they  were  entitled  to  their  liens  for  labor 
performed  and  materials  furnished  in  the  construction  of 
the  building.  It  is  claimed  that  they  are  discharged  as 
sureties  because  (I)  Brown  paid  a  portion  of  the  first  in- 
stallment before  it  became  due ;  (2)  he  accepted  a  new 
bond,  with  other  sureties ;  (3)  he  failed  and  refused  to 
deed  the  lots  after  the  fifth  payment,  when  requested ; 
(4)  payments  were  not  adjusted  to  conform  to  the  archi- 
tect's certificates  of  the  amount  due  at  the  time  Marks 
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quit  work  on  the  building, — either  Brown  owed  Marks 
$82.50,  or  Marks  owed  Brown  the  difference  between  that 
amount  and  $1,336.24 ;  and  (5)  the  transaction  involv- 
ing the  giving  of  the  certificate  of  October  23  was  a  re- 
lease of  Marks  from  all  liability  to  Brown  under  both  the 
contract  and  the  bond.     Of  these  in  their  order. 

4.  The  effect  of  the  undertaking  signed  by  Lyons  and 
Jensen  as  sureties  is  to  protect  the  building  against  me- 
chanics' liens.  Their  lien  claims  upon  the  building  were 
therefore  inconsistent  with,  and  contrary  to,  both  the 
spirit  and  letter  of  their  obligation  ;  and,  being  so,  they 
cannot  be  permitted  in  equity  and  good  conscience  to 
prefer  such  claims:  Spears  v.  Lawrence,  10  Wash.  368 
(45  Am.  St.  Rep.  789,  38  Pac.  1049).  However,  if  the 
owner  has  discharged  the  sureties  from  their  obligation, 
there  can  be  no  good  reason  why  they  should  not  be  en- 
titled to  claim  their  liens.  Their  undertaking  is  thence- 
forth without  vitality,  arid  there  can  be  no  violation  of 
a  stipulation  which  is  no  longer  binding  or  obligatory  : 
Bragg  v.  Shain,  49  Gal.  131 ;  Simonson  v.  Grant,  36  Minn. 
439  (31  N.  W.  861). 

5.  We  come  now  to  the  question  of  the  discharge  of 
the  sureties .  It  must  be  conceded  that  contracts  of  surety- 
ship are  to  be  interpreted  and  applied  in  the  strictest 
manner.  As  said  in  Miller  v.  Stewart,  22  U.  S.  (9  Wheat.) 
681,  703,  6  L.  Ed.  189 :  ''It  is  not  sufficient  that  he  [the 
surety]  may  sustain  no  injury  by  a  change  in  the  con- 
tract, or  that  it  may  even  be  for  his  benefit.  He  has  a 
right  to  stand  upon  the  very  terms  of  his  contract ;  and 
if  he  does  not  assent  to  any  variation  of  it,  and  a  varia- 
tion is  made,  it  is  fatal."  But  that  case  was  concerning 
a  material  alteration  of  the  writing,  and  not  of  a  breach 
on  the  part  of  the  obligee.  In  a  case  involving  a  breach, 
the  inquiry  is  directed  to  the  question  whether  the  sure- 
ties' security  has  been  lessened  by  what  has  been  done  by 
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the  creditor  or  the  obligee.  Lord  Lanqdalb,  M.  R.,  in 
Calvert  v.  Dock  Co.  2  Keen,  638,  644,  states  it  in  this 
wise  :  '* Bearing  in  mind  that  the  surety,  if  he  pays  the 
debt,  ought  to  have  the  benefit  of  all  the  securities  pos- 
sessed by  the  creditor,  the  question  always  is  whether 
what  has  been  done  lessens  that  security. ' '  Measured  by 
this  rule,  it  is  clear  that  Lyons  and  Jensen  were  not  dis- 
charged as  sureties  by  the  premature  payment  of  a  part 
of  the  first  installment.  The  security  which  can  be  said 
to  have  been  reserved  under  the  contract  for  the  benefit 
of  the  sureties  was  not  lessened  or  impaired  by  such  pay- 
ment ;  and,  while  Brown  may  have  been  guilty  of  a  tech- 
nical breach  of  his  contract  in  making  the  advances,  yet 
it  did  not  operate  to  the  impairment  of  any  reserved  se- 
curity of  which  the  sureties  could  complain.  Calvert  v. 
Dock  Co.  is  cited  as  opposed  to  this  view ;  so,  also,  are 
the  cases  of  Bragg  v.  Shain,  49  Cal.  135;  Simo7iwn  v. 
Grant,  36  Minn.  439  (31  N.  W.  861) ;  Board  of  Commis- 
sioners V.  Branham  (C.  C.) ,  57  Fed.  179  ;  and  Association 
v.  Miller,  16  Nev.  327,  332.  But  none  of  them  can  be  so 
considered.  In  the  Calvert  Case  the  company  was  to  pay 
for  three-fourths  of  the  work  done  every  two  months,  and 
to  retain  the  remaining  one-fourth  until  the  work  was 
completed  ;  but  it  did  not  keep  its  stipulation  in  this  par- 
ticular, and  paid  over  much  more  than  the  contract  re- 
quired before  completion.  Thus,  the  fund,  which  it  was 
intended  should  be  reserved  for  the  completion  ,of  the 
work  in  case  the  contractor  failed  in  his  undertaking,  was 
impaired  by  his  act,  and  the  surety  was  deprived  of  the 
security  which  had  been  stipulated  for.  The  facts  and 
holding  in  Bragg  v.  Shain,  are  of  similar  import.  In 
Simonson  v.  Grant,  the  contract  provided  that  so  much  of 
each  payment  as  should  be  necessary  to  pay  for  materials 
and  labor  furnished  should  be  used  for  that  purpose,  and 
after  the  first  payment,  and  before  others  were  made,  the 
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contractors  were  required  to  furnish  the  obligee  with  a 
written  statement  from  parties  furnishing  materials  and 
labor  that  the  money  paid  had  been  so  used  ;  but  the  con- 
tractors and  owner  each  ignored  this  express  stipulation, 
and  after  the  default  of  the  contractors  in  making  appli- 
cation of  payments  to  labor  and  material  accounts  the 
owner  continued  to  make  payments  in  utter  disregard 
thereof.  In  Board  of  Commissioners  v.  Branham,  the  con- 
tract provided  for  a  payment  of  eighty-five  per  cent,  of 
the  total  contract  price  when  the  work  was  half  com- 
pleted, such  payment  not  to  exceed  $7,480  in  any  event ; 
but  the  owner,  heedless  of  this  stipulation,  paid  the  con- 
tractor $10,046.68.  And  so  in  Association  v.  Miller,  the 
owner  disregarded  a  provision  for  weekly  payments,  and 
assumed  to  apply  funds  due  the  contractor  in  discharge 
of  certain  liens  preferred  against  the  structure.  In  all 
these  cases  it  is  plain  to  be  seen  that  the  security  intended 
to  be  reserved  for  the  benefit  of  the  sureties  was  impaired 
by  the  act  of  the  owner  or  obligee,  and  hence  it  was  very 
properly  held  that  the  sureties  had  been  discharged.  But 
the  anticipated  payments,  as  it  respects  the  first  install- 
ment in  the  case  at  bar,  could  not  have  impaired  the  se- 
curity of  the  sureties  in  the  remotest  degree;  and,  besides, 
all  the  money  thus  advanced  was  applied  on  account  for 
materials  furnished  and  used  in  the  structure.  Lyons 
and  Jensen  were  therefore  not  discharged  on  account  of 
the  anticipated  payments  towards  the  first  installment. 
6.  That  the  acceptance  of  the  second  bond  discharged 
the  sureties  upon  the  first  is  not  strenuously  urged.  The 
terms  of  the  obligation  set  the  question  at  rest.  It  was 
given  as  additional  security,  and  so  understood  and  ac- 
cepted by  the  parties  to  the  contract.  There  is  some  con- 
flict in  the  testimony  touching  the  matter,  but  we  are  con- 
vinced from  a  careful  review  of  the  same  that  the  true 
understanding  and  agreement  was  as  above  stated. 
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7.  It  was  agreed  that,  at  any  time  after  the  fifth  in- 
stallment became  due  and  payable,  Brown  should,  at  the 
request  of  Marks,  cause  to  be  deeded  the  lots  specified  in 
the  contract.  On  August  29, 1893,  Marks  made  a  demand, 
in  writing,  requiring  Brown  to  deed  the  same,  and  he 
refused  to  comply  with  the  demand.  In  so  far  as  the 
defendant  Jensen  is  concerned,  he  cannot  complain,  as 
Brown's  refusal  was  in  pursuance  of  his  own  request 
made  in  writing  the  day  previous.  Lyons  made  no  direct 
request  of  Brown  to  withhold  the  deed,  but  at  the  time 
there  were  liens  filed  against  the  building,  and  Brown 
was  legally  justified  in  retaining  the  lots  until  such  liens 
were  discharged.  Such  is  the  effect  of  the  holding  in 
Heiiry  v.  Hand,  36  Or.  492  (59  Pac.  330). 

8.  As  it  pertains  to  the  fourth  reason  for  the  release, 
it  is  only  necessary  to  say  that  from  Augusts  Brown  had, 
by  reason  of  his  agreement  with  Marks,  withheld  pay- 
ments and  disbursed  funds  due  Marks  upon  his  order. 
At  the  time  of  Marks'  abandonment  of  the  contract,  there 
was  in  Brown's  hands  the  sum  of  $82.50,  which  Marks 
had  not  directed  to  be  disbursed.  Hence  it  was  there  by 
his  consent.  The  matter  touching  the  amount  due  Brown 
from  Marks  had  never  been  adjusted,  nor  was  there  any 
specific  requirement  under  the  contract  as  to  the  time 
when  it  should  have  been  adjusted — presumably,  at  the 
time  of  the  completion  of  the  building.  Surely,  there 
was  no  stipulation  requiring  its  adjustment  prior  to  the 
time  when  Marks  quit  work,  and  his  abandonment  re- 
leased Brown  from  any  further  duty  under  the  contract. 

9.  Neither  did  the  transaction  of  October  23,  1893, 
have  the  effect  of  releasing  Marks  from  his  obligations 
under  the  contract.  The  certificate  was  given  by  Marks, 
and  it  is  an  acknowledgment  that  he  had  no  claim  against 
Brown  ;  but,  on  the  other  hand,  the  transaction  was  not 
intended  as  a  settlement  or  relinquishment  of  all  or  any 
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claims  by  Brown  against  him.  If  such  had  been  the  case, 
it  is  reasonable  to  suppose  that  a  certificate  or  receipt 
would  have  passed  the  other  way.  Marks'  liabilities  un- 
der the  contract  were  not  taken  into  consideration,  and 
hence  there  could  be  no  discharge  of  the  sureties  on  that 
account.    The  decree  of  the  court  below  will  be  affirmed. 

Affirmed  . 


Argued  17  January ;  decided  5  March,  1900. 
CRAWFORD  t'.  ALBAl^Y  ICE  COMPANY. 

[eOPac.l4.] 

i:  Notes— Officers*  Axtthority  to  Execute  Notes.— Where  the  president  and 
secretary  of  a  corporation  had  no  direct  authority  to  sign  a  note  on  its  behalf, 
and  it  did  not  appear  that  the  corporation  had  Issued  other  notes,  or  that  such 
officers  had  ever  attempted  to  bind  it  by  contract,  such  note  was  executed 
without  authority,  though  the  corporation  was  authorized  by  its  charter  to 
execute  notes ;  since  such  officers*  authority  could  be  derived  only  fh)m  a  by- 
law, special  order,  acquiescence,  or  ratiftcation  of  the  corporation :  Luae  v. 
Isthmus  Up.  Oo,  6  Or.  125,  applied. 

2.  Ratification  by  Cobporati on.— Where  the  president  and  secretary  of  a  coiv 
poration,  constituting  two  of  its  five  directors,  executed  without  authority  a 
note  on  behalf  of  the  corporation  for  services  rendered  it,  the  fact  that  two 
other  directors  never  expressly  disaffirmed  or  objected  after  they  obtained 
knowledge  thereof  is  not  a  ratification  by  the  corporation,  especially  where 
the  note  is  held  by  one  of  the  directors  who  signed  it :  Finnegan  v.  Pacific 
Vinegar  Co,  28  Or.  152,  distinguished. 

From  Linn  :    Geo.  H.  Burnett,  Judge. 

Action  by  J.  A.  Crawford  against  the  Albany  Ice  Com- 
pany on  an  alleged  promissory  note  of  the  corporation. 
Being  nonsuited  because  the  court  did  not  consider  the 
writing  as  the  note  of  the  company,  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  W,  R.  Bilyen. 

For  respondent  there  was  a  brief  over  the  name  of 
Weatherford  &  Wyatt^  with  an  oral  argument  by  Mr.  J. 
R.  Wyatt. 
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Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  This  is  an  action  upon  a  promissory  note  for  $255, 
dated  January  24,  1894,  payable  six  months  after  date 
to  the  order  of  Charles  F.  Casey,  and  alleged  to  have  been 
made  by  the  defendant  corporation,  through  its  president, 
J.  A.  Crawford,  the  plaintiff  herein,  and  J.'R.  Stockman, 
its  secretary,  and  assigned  by  Casey  to  the  plaintiff.  The 
answer  put  in  issue  the  allegation  in  the  complaint  that 
the  note  was  made  by  the  defendant,  and  for  an  affirm- 
ative defense  alleged  that  Crawford  and  Stockman  had 
no  authority  from  the  corporation  to  sign  or  deliver  the 
promissory  note,  or  any  note,  or  to  contract  any  debt  or 
liability  against  the  company,  and  that  the  note  is  there- 
fore void.  The  reply  denied  the  averments  of  the  answer, 
and  upon  the  trial  the  plaintiflF  was  nonsuited  on  account 
of  a  failure  of  proof.  It  appears  from  the  testimony  that 
the  defendant  was  incorporated  in  April,  1889,  '*to  engage 
in  the  manufacture  and  sale  of  ice ;  also  to  buy  and  sell 
real  property,  and  to  mortgage  the  same,  as  well  as  to 
convey  sucli  real  property  by  deed  ;  to  draw  bills  of  ex- 
change and  to  sign  promissory  notes;'*  and  its  stock- 
holders immediately  organized  by  the  election  of  five  di- 
rectors, by  whom  the  plaintiff  was  chosen  president,  and 
Stockman  secretary,  of  the  corporation.  From  that  time 
until  the  twenty-fourth  of  January,  1894,  when  the  note 
in  question  was  executed,  the  corporation  was  engaged  in 
the  manufacture  and  sale  of  ice,  and  during  such  time  no 
meeting  of  the  stockholders  was  held,  and  but  one  meet- 
ing of  the  board  of  directors,  w^hich  was  on  the  thirtieth 
of  April,  1889,  for  the  purpose  of  electing  *'a  vice  presi- 
dent and  manager  of  the  company,  whose  duty  it  should 
be  to  act  and  preside  in  the  absence  of  the  president,  and 
to  assume  the  general  management  Of  the  business  affairs 
of  the  company,"  at  which  meeting  E.  J.  Lanning  was 
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chosen  vice-president  and  manager,  although  it  seems 
that  the  business  was  subsequently  conducted  by  Stock- 
man. No  bylaw  or  resolution  was  ever  adopted  by  the 
corporation  authorizing  its  president  and  secretary  or  any 
one  else  to  make  and  execute  promissory  notes  for  or  in 
its  behalf ;  but  it  is  admitted  that  the  note  sued  on  was 
signed  by  the  persons  whose  names  are  affixed  thereto, 
'  and  that  they  were,  respectively,  the  president  and  secre- 
tary of  the  defendant,  and  constituted  two  of  the  five 
members  composing  its  board  of  directors.  It  is  elemen- 
tary law  that  the  president  and  secretary  of  a  corporation, 
as  such,  have  no  power  to  bind  the  corporation  by  the 
execution  of  promissory  notes  or  other  contracts,  but  such 
authority  **mu8t  be  derived  from  some  bylaw  of  the  cor- 
poration, or  some  special  order,  or  must  be  implied  by 
some  acquiescence  or  ratification  on  the  part  of  the  cor- 
poration, whose  powers,  under  our  law,  are  exercised  by 
the  directors  :"  Luse  v.  Isthmus  Transit  Ry.  Co.  6  Or.  125, 
131  (25  Am.  Rep.  506) ;  Blood  v.  La  Serena  L.  &  W.  Co. 
113  Cal.  221  (41  Pac.  1017,  and  45  Pac.  252);  Lyndon  Mill 
Co.  V.  Lyndon  Literary  &  Biblical  Inst.  63  Vt.  581  (22  Atl. 
575) ;  People^s  Bank  of  New  York  v.  St.  Antkony^s  Catholic 
Church,  109  N.  Y.  512  (17  N.  E.  408);  Ijcggett  v.  New 
Jersey  Mfg.  &  Bank.  Co.  1  N.  J.  Eq.  541  (23  Am.  Dec.  728); 
Dabney  v.  Stevens,  40  How.  Prac.  341.  It  is  expressly  ad- 
mitted that  Crawford  and  Stockman  had  no  direct  au- 
thority from  the  corporation  to  execute  the  note,  and 
there  is  no  evidence  of  an  implied  authority  to  do  so. 
So  far  as  the  record  discloses,  this  was  the  only  promis- 
sory note  ever  executed  by  them  or  any  one  else  for  or  in 
behalf  of  the  corporation,  and  is  the  only  instance  in  which 
such  oflScers  attempted  to  bind  it  by  contract.  There  is, 
therefore,  no  room  for  the  argument  that  the  note  was 
executed  by  the  express  or  implied  authority  of  the  cor- 
poration. 
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2.  But  the  the  main  contention  of  the  plaintiff  is  that 
its  execution  was  subsequently  ratified.  Upon  this  point 
the  evidence  and  the  offers  to  prove  show  that  the  note 
was  given  to  Casey  for  a  debt  due  him  from  the  corpora- 
tion for  labor  and  services  rendered,  and  that  two  of  the 
five  directors,  besides  Crawford  and  Stockman,  subse- 
quently knew  of  its  execution,  and  never  expressly  dis- 
affirmed or  objected  to  it.  But  this  is  not  sufficient  evi- 
dence of  a  ratification  to  bind  the  corporation.  A  ratifica- 
tion by  a  principal  of  the  unauthorized  acts  of  an  agent 
must  be  shown  either  by  express  words  or  by  some  act 
or  conduct  on  his  part,  after  full  knowledge  of  the  facts, 
inconsistent  with  any  intention  other  than  the  adoption 
of  such  act  as  his  own  ;  and,  in  case  of  a  corporation,  by 
proving  that  the  officers  who  had  the  power  in  the  first 
instance  to  authorize  the  act,  with  a  full  knowledge  on 
their  part  of  all  the  material  facts,  adopted  it  as  the  valid 
act  of  the  corporation.  It  is  true,  such  a  ratification  need 
not  be  in  express  words,  but  may  be  inferred  from  corpo- 
rate acts  inconsistent  with  any  other  supposition  than 
that  the  corporation  intended  to  adopt  the  acts  done  in 
its  name  ;  but  the  burden  is  upon  the  party  who  relies 
upon  the  ratification  to  prove  that  the  proper  officers  of 
the  corporation,  having  such  knowledge,  acquiesced  in 
and  adopted  the  acts  of  the  agent ;  and  there  is  no  proof 
of  that  character  in  this  case :  Murray  v.  Nelson  Lum. 
Co.  143  Mass.  250  (9  N.  E.  635);  Howe  v.  Keeler,  27  Conn. 
538.  Where,  as  in  Finnegan  v.  Pacific  Vinegar  Co.  26  Or. 
152  (37  Pac.  457),  the  proper  corporate  officers,  with  full 
knowledge  of  all  the  facts,  accept  the  benefits  or  consider- 
ation of  an  unauthorized  contract  made  in  its  behalf  by 
one  of  its  officers,  the  corporation  thereby  adopts  the  act  as 
its  own,  and  its  assent  and  ratification  will  be  presumed  ; 
but  here  the  note  was  given  on  account  of  a  pre-existing 
debt,  and,  if  it  was  unauthorized  at  the  time,  the  mere  fact 
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that  the  officers  of  the  company  may  have  known  of  its 
execution,  and  did  not  expressly  disaffirm  it,  would  mani- 
festly not  make  it  the  binding  obligation  of  the  corpora- 
tion in  the  hands  of  one  who  took  with  full  knowledge  of 
the  circumstances  under  which  it  was  executed,  as  is  ad- 
mitted in  this  case.  The  judgment  of  the  court  below  must 
therefore  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 


Argued  22  January;  decided  5  March,  1900. 
JOl^ES  V.  POIiK  COUNTY. 

[eOPac.2M.] 

Power  of  County  Court  to  Set  Aside  Report  of  Viewers.— Under  Hill's 
Ann.  Laws,  g  4061  et  ieq.^  authorizing  a  county  court  to  establish  a  highway  on 
petition,  after  viewers  and  surveyors  appointed  by  it  have  surveyed  the  land 
and  made  their  report,  the  court  acts  as  a  Judicial,  and  not  a  ministerial, 
body,  and  hence,  having  proi>erly  obtained  Jurisdiction  of  the  subject-matter 
and  the  parties  afltoted,  may  set  aside  the  report  of  viewers,  and  reappoint 
them  or  others  to  view  and  resurvey  the  proposed  road. 

From  Polk  :    Henry  H.  Hewitt,  Judge. 

This  is  a  special  proceeding  by  M.  P.  Jones  to  review 
the  action  of  the  County  Court  of  Polk  County  in  the 
matter  of  establishing  a  public  highway.  From  the  rec- 
ord it  appears  that  a  petition  was  presented  to  said  court 
for  the  location  of  a  county  road  in  said  county,  and,  sat- 
isfactory proof  having  been  made  that  notice  of  the  ap- 
plication had  been  given  as  provided  by  law,  and  the 
required  bond  executed,  viewers  and  a  surveyor  were  ap- 
pointed, who  met  at  the  time  and  place  specified  by  the 
court,  and  viewed  and  surveyed  the  route  of  the  proposed 
road,  and  filed  a  report  of  such  view  and  a  plat  of  the 
survey.  Remonstrances  against  the  location  of  the  road 
having  been  filed,  and  objection  made  to  said  report  on 
the  ground  that  the  view  and  survey  had  not  been  made 
in  the  manner  required  by  statute,  said  court  set  aside 
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the  report  and  dismissed  the  petition.  A  writ  of  review 
having  been  sued  out,  the  circuit  court  for  said  county 
reversed  the  action  of  the  county  court,  and,  a  mandate 
having  been  sent  down,  the  latter  court,  in  pursuance 
thereof,  ordered  said  viewers  and  surveyor  to  meet  at  a 
designated  time  and  place,  and  view  and  survey  said  road, 
and,  the  persons  theretofore  appointed  having  complied 
with  the  order,  filed  another  report  of  the  view  and  a  plat 
of  such  survey.  The  county  court,  upon  the  reading  of 
the  latter  report  at  the  time  and  in  the  manner  prescribed, 
having  found  that  the  petition  contained  the  names  of 
fifty-six,  and  the  remonstrances  the  names  of  fifty-one, 
householders  residing  in  the  vicinity  of  the  proposed 
road,  and  that  the  amount  of  damages  awarded  by  the  ap- 
praisers to  claimants  whose  lands  would  be  rendered  less 
valuable  by  the  opening  of  said  road  had  been  paid  by 
the  petitioners,  declared  said  road  a  public  highway, 
and  ordered  it  to  be  opened  for  travel.  The  plaintiff,  feel- 
ing aggrieved  by  such  action,  sued  out  a  writ  of  review, 
and,  the  proceedings  of  the  county  court  in  the  matter  of 
said  road  having  been  certified  up  to  the  circuit  court  for 
said  county,  a  trial  was  had,  resulting  in  a  dismissal  of 
the  writ,  and  plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Daly 
&  Hayter,  with  an  oral  argument  by  Mr.  Oscar  Hayter. 

For  respondent  there  was  a  brief  over  the  names  of 
Samuel  L.  Hayden,  District  Attorney,  and  J.  H.  McNary, 
with  an  oral  argument  by  Messrs.  Chas.  L.  and  John  H. 
McNary. 
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Mr.  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

The  question  presented  by  this  appeal  is  whether  the 
county  court,  having  obtained  jurisdiction  of  the  subject- 
matter  and  of  the  persons  affected  by  the  establishment 
of  the  county  road,  exhausted  the  measure  of  its  power 
by  the  failure  of  the  viewers  and  surveyor  to  comply  with 
the  statutory  requirements  in  the  performance  of  the  du- 
ties imposed  upon  them.  If  a  county  court,  in  establish- 
ing a  public  highway  within  the  limits  of  its  jurisdiction, 
were  a  ministerial  body,  vested  with  no  discretion  in  the 
matter,  it  is  quite  probable  that  a  failure  to  conform  to 
the  requirements  of  the  law  conferring  the  power  would 
deprive  it  of  authority  to  amend  its  proceedings  :  Dowell 
V.  City  of  Portland,  13  Or.  248  (10  Pac.  308) ;  Ladd  v. 
Spencer,  23  Or.  193  (31  Pac.  474) .  Such  court,  however, 
is  vested  by  legislative  authority  with  a  discretion  which 
it  may  freely  exercise,  and  refuse  to  establish  a  county 
road,  unless  it  is  satisfied  that  such  road  will  be  of  public 
utility:  Hill's  Ann.  Laws,  §  4065;  Vedder  Y.Marion 
County,  28  Or.  77  (36  Pac.  535,  41  Pac.  3).  So,  too,  if  a 
county  court  is  not  satisfied  that  the  assessment  of  dam- 
ages in  favor  of  landowners  is  not  just  or  equitable,  or 
that  the  proposed  road  is  not  of  sufficient  importance  to 
the  public  to  cause  the  damages  so  assessed  to  be  paid  out 
of  the  county  treasury,  it  may  refuse  to  establish  the  same 
as  a  public  highway,  unless  the  expense  or  damage,  or 
some  part  thereof,  as  it  may  consider  proper,  shall  be  paid 
by  the  petitioners :  Hill's  Ann.  Laws,  §  4068 ;  Roe  v. 
Union  County,  19  Or.  315  (24  Pac.  235).  These  statutory 
proceedings  are  sufficient  to  show  that  the  report  of  view- 
ers, so  far  as  it  relates  to  the  necessity  for  the  establish- 
ment of  a  county  road,  and  the  report  of  appraisers  with 
respect  to  the  amount  of  damage  chargeable  to  the  county. 


542  Jones  v,  Polk  County.  [36  Or. 

which  they  find  a  claimant  would  sustain  by  opening  such 
a  highway  through  his  lands,  are  neither  final  nor  con- 
clusive, but  are  entitled  to  a  degree  of  respect  analogous 
to  that  accorded  to  the  verdict  of  a  jury  in  a  suit  in  equity  : 
Crowley  v.  Board  of  ComWs,  14  Mont.  292  (36  Pac.  313) ; 
In  re  East  Franklin  Tp,  Road,  8  Pa.  Co.  Ct.  R.  590. 

The  jurisdiction  of  a  county  court  over  the  subject- 
matter  and  of  the  persons  through  whose  lands  a  public 
highway  is  sought  to  be  established  is  secured  by  the  pre- 
sentation of  a  petition  signed  by  the  requisite  number  of 
qualified  hou8eholders,designating  with  certainty  the  be- 
ginning, the  intermediate  points,  if  any,  and  the  termi- 
nation of  the  proposed  county  road,  accompanied  by  satis- 
factory proof  of  notice  of  such  application,  signed  in  like 
manner,  and  containing  a  description  of  the  route  similar 
to  that  designated  in  the  petition  :  Hill's  Ann.  Laws,  §§ 
4062,  4063  ;  Johns  v.  Marion  County,  4  Or*  46  ;  Ames  v. 
Union  County,  17  Or.  600  (22  Pac.  118).  After  a  county 
court  has  thus  acquired  jurisdiction  of  the  matter  of  the 
establishment  of  a  public  highway,  mere  irregularities  in 
the  subsequent  proceedings  will  not  render  them  a  nullity: 
Bewley  v.  Graves,  17  Or.  274  (20  Pac.  322).  In  Beekman  v. 
Jackson  County,  18  Or.  283  (22  Pac.  1074),  a  proposed  road 
having  been  viewed  and  marked  out  through  plaintiflF's 
land,  he,  considering  that  the  opening  of  the  road  would 
injure  his  premises,  made  complaint  thereof  to  the  County 
Court  of  Jackson  County,  which  appointed  appraisers, 
who  reported  that  his  land  would  be  rendered  $400  less 
valuable  by  the  opening  of  said  road.  The  county  court, 
however,  set  aside  the  report  on  the  ground  that  the  ap- 
praisers had  not  been  properly  sworn,  discharged  them, 
and  appointed  others.  Objection  was  made  because  of 
such  action,  but  it  was  considered  of  not  much  impor- 
tance, Mr.  Chief  Justice  Thayer  saying:  **The  appel- 
lant's counsel  complains  in  regard  to  the  action  of  the 
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county  court  in  setting  aside  the  report  of  the  first  view- 
ers, and  appointing  others  in  their  place.  I  think,  how- 
ever, that  there  were  more  grounds  for  complaint  against 
that  court  in  its  acting  upon  the  view  and  report  of  the 
second  viewers,  as  it  appears  that  only  two  of  them  met 
and  exercised  the  authority  conferred  upon  the  three." 

In  State  v.  Horyi,  34  Kan.  556  (9  Pac.  208),  Valentine, 
J.,  in  commenting  upon  the  power  of  a  county  board  to 
appoint  viewers  of  a  proposed  public  highway,  says : 
''When  it  appointed  the  viewers,  it,  in  effect,  created  an- 
other tribunal  to  view  and  lay  out  the  road,  and  its  juris- 
diction for  the  time  being  was  exhausted,  and  its  powers 
and  duties  then  ceased  until  this  other  tribunal  had  exer- 
cised its  functions,  and  made  a  report  to  the  board,  or  un- 
til it  should  be  determined  that  this  other  tribunal  had 
refused  to  act,  when  the  county  board  would  again  have 
jurisdiction  to  act,  and  a  jurisdiction  to  act  either  with  ref- 
erence to  this  other  tribunal's  report  or  with  reference  to 
its  refusal  to  act."  In  Grhmvood  v.  Macke,  79  Ind.  100,  it 
is  held  that  an  improper  rejection  of  the  report  of  viewers 
appointed  by  a  board  of  county  commissioners  in  proceed- 
ings for  the  location  of  a  highway  does  not  deprive  the 
board  of  jurisdiction  in  the  matter.  In  Brown  v.  Stewart, 
86  Ind.  377,  it  is  held  that  objections  to  the  reports  of 
viewers  in  the  matter  of  a  petition  for  the  location  and 
opening  of  a  public  highway,  furnish  no  ground  for  the 
dismissal  of  the  proceedings.  Bittenger,  J.,  in  Re  Road 
in  Manchester  Tp,  15  Pa.  Co.  Ct.  Rep.  623,  in  speaking 
of  the  power  of  appointment  after  the  viewers'  report  in 
the  matter  of  the  petition  for  a  public  road  is  set  aside, 
says  :  "The  petitioners  had  a  legal  right  to  file  a  petition 
for  the  appointment  of  viewers  after  the  original  report 
was  set  aside,  the  same  as  if  no  previous  proceedings  had 
been  had."  In  the  case  at  bar,  the  County  Court  of  Polk 
County,  having  acquired  jurisdiction  in  the  manner  pre- 
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scribed  by  law  of  the  subject-matter  and  of  the  persons 
aflFected  thereby,  and  being  vested  with  a  discretion  in  the 
matter,  possessed  the  necessary  power  to  set  aside  the  re- 
port of  the  viewers,  and  to  reappoint  them  or  others  to 
view  and  survey  the  proposed  road,  and,  having  done  so, 
no  error  was  committed  by  the  circuit  court  in  dismissing 
the  writ  of  review,  and  hence  it  follows  that  the  judgment 
is  affirmed.  Affirmed. 


AiKued  '27  November ;  decided  20  December,  1809. 
CAPITAL  LUMBERING  COMPANT  r.  LEARNED. 

[5»  Pac.  454.] 

1.  Rbplevin— 8TBIKINO  OuT  INCONSISTENT  ALLEGATIONS.— An  affirmative  al- 

legation of  the  complaint,  which  is  not  specifically  denied,  being  admitted 
(Hill's  Ann.  Laws,  {  94),  an  affirmative  allegation  of  the  answer  inoonsistent 
therewith  Is  properly  stricken  out. 

2.  Replevin— Tender  Back  of  Property.— Where,  in  replevin,  plaintiff  takes 

possession  of  the  property,  and  Judgment  is  rendered  for  its  return,  and  it  is 
of  such  a  character  that  it  can  be  moved,  plaintiff  must  seek  defendant  and 
there  tender  it  to  him  in  the  same  condition  as  when  received,  to  avoid  liability 
on  his  bond ;  but  where  such  a  course  is  difficult  because  of  the  bulk  or  weight 
of  the  property,  it  will  be  sufficient  to  offer  to  redeliver  it. 

3.  Action  on  Replevin  Bond— Estoppel  to  Deny  Value.— A  recital  in  a  re- 

plevin bond  as  to  the  value  of  the  property  1^  binding  on  all  the  signers  of  such 
bond  in  an  action  thereon,  and  estops  them  from  denying  such  value. 

4.  Right  of  Corporation  to  Sue.— A  corporation  is  entitled  to  the  same  legal 

rights  and  remedies  as  an  individual ;  thus,  though  a  corporation  was  oiigan- 
ized  to  deal  in  lumber  and  to  build  houses,  it  may  take  an  assigment  of  a  Judg- 
ment, and  sue  thereon.  ^ 

5.  Instructino  on  Effect  of  Writinos.— Where  a  paper  confessedly  sufficient 

in  form  and  execution  is  in  evidence  it  is  the  duty  of  the  trial  Judge  to  instruct 
the  Jury  as  to  its  effect. 

6.  Replevin— To  Whom  Tender  Should  be  Made.— A  tender  of  personal  prop- 

erty in  satisfoctlon  of  a  replevin  Judgment  should  be  made  to  the  holder  of  the 
J  udgment,  and  not  to  some  other  person  who  may  be  beneficially  interested. 

7.  Cross-examination— Harmless  Error.— Though  a  cross-examination  may 

have  been  on  an  immaterial  point,  and  hence  not  proper,  it  is  harmless  where 
the  facts  were  stated  on  direct  examination. 

8.  Action  on  Replevin  Bond— Estoppel  on  Surety.— In  an  action  against 

the  surety  on  a  replevin  bond,  the  defendant  cannot  dispute  the  value  of  the 
property;  having  signed  the  bond  reciting  its  value,  he  is  bound  thereby, 
though  the  Judgment  in  the  original  action  was  not  In  the  alternative  form, 
but  was  only  for  the  return  of  the  proi>erty,  stating  its  value  at  the  sum  named 
in  the  bond. 

9.  Action  on  Irregular  Replevin  Bond.— It  is  no  defense  to  an  action  on  a 

replevin  bond  that  it  is  signed  by  only  one  surety,  while  the  sttitute  requires 
a  bond  executed  by  two  or  more  sureties. 
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From  Marion  :   Geo.  H.  Burnett,  Judge. 

This  is  an  action  by  the  Capital  Lumbering  Company 
to  recover  the  alleged  value  of  certain  chattels.  The  facts 
are  that  plaintiff,  a  private  corporation,  having  secured  a 
judgment  in  the  Circuit  Court  for  Marion  County  against 
one  N.  M.  Learned  for  the  sum  of  $500.45,  caused  an  exe- 
cution to  be  issued  thereon,  in  pursuance  of  which  John 
Knight,  the  then  sheriff  of  said  county,  seized  as  the 
property  of  said  defendant  a  horse  and  hack,  three  calves, 
and  a  heifer,  and  advertised  the  same  for  sale  at  public 
auction  ;  that,  prior  to  the  day  appointed  for  such  sale, 
Sarah  T.  Learned,  claiming  to  be  the  owner  of  said  prop- 
erty, commenced  an  action  in  said  court  against  Knight 
to  recover  the  possession  thereof,  alleging  the  value  of 
each  article,  the  sum  of  which  was  $185 ;  and  having 
made  the  required  aflBdavit,  and  endorsed  thereon  a  re- 
quest to  the  coroner  of  said  county  to  take  the  property 
and  deliver  it  to  her,  she,  with  one  J.  B.  Stump  as  surety, 
executed  an  undertaking  conditioned  for  the  return  of  the 
property  if  a  return  were  adjudged,  and  for  the  payment 
of  such  sum  as  might,  for  any  cause,  be  recovered  against 
her,  reciting  therein  that  said  property  was  of  the  value 
of  $185.  The  coroner,  having  approved  said  undertak- 
ing, took  the  property  from  the  possession  of  the  sheriff, 
and  delivered  it  to  her.  On  June  20,  1896,  Knight  se- 
cured a  judgment  against  Mrs.  Learned  in  said  action  for 
the  recovery  of  said  property  of  the  aggregate  value,  as 
alleged  in  her  complaint,  of  $185,  and  for  the  sum  of 
$19.40  costs  and  disbursements  ;  but  said  judgment  did 
not  provide  for  the  recovery  of  any  sum  in  case  delivery 
of  said  property  could  not  be  had.  Knight  assigned  said 
judgment  and  undertaking  to  plaintiff,  whereupon  this 
action  was  commenced  to  recover  the  sum  of  $185  as  the 
value  of  said  property,  and  $19.40,  the  amount  allowed 

86  Ob.— 86. 
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as  costs  and  disbursements,  alleging  that  defendants  had 
neglected  to  return  any  part  of  said  property,  or  to  pay 
its  value.  The  defendants,  denying  most  of  the  material 
allegations  of  the  complaint,  averred  that  immediately 
after  the  judgment  in  the  replevin  action  was  given,  Mrs. 
Learned  tendered  said  property  to  Knight  at  the  place 
where  it  was  seized,  but  that  he  refused  to  accept  or  re- 
ceive any  part  thereof.  The  reply  having  put  in  issue 
the  allegations  of  new  matter  in  the  answer,  a  trial  was 
had,  resulting  in  a  judgment  for  the  plaintiff  in  the  sum 
of  $204.40,  from  which  the  defendants  appeal. 

Affirmed. 

For  appellants  there  was  a  brief  over  the  name  of 
Holmes  &  Kellogg,  with  an  oral  argument  by  Mr.  William. 
H.  Holmes. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  R.  J.  Fleming. 

Mr.  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1 .  It  is  contended  by  defendants'  counsel  that  the  court 
erred  in  striking  certain  allegations  from  the  answer,  to 
the  prejudice  of  their  clients.  It  was  alleged  therein,  in 
effect,  that  at  the  time  said  property  was  seized  it  was  in 
the  possession  of  Mrs.  Learned,  and  that  the  sheriff,  after 
levying  thereon,  left  it  upon  her  premises,  situated  about 
three  miles  east  of  Salem,  where  it  has  at  all  times  since 
remained.  It  is  argued  that,  the  sheriff  not  having  re- 
moved the  property  when  he  seized  it,  it  was  incumbent 
upon  him,  when  it  was  adjudged  that  he  was  entitled 
thereto,  to  receive  it  at  the  same  place  and  in  the  same 
condition  that  it  was  when  his  constructive  possession 
was  disturbed.     The  complaint  alleged  that  the  sheriff 
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made  a  valid  levy  upon  the  property  and  took  the  same 
into  his  possession  ;  and  this  allegation,  not  being  spe- 
cifically denied  in  the  answer,  is  admitted  :  Hill's  Ann. 
Laws,  §  94.  The  affirmative  allegation  of  the  answer 
which  the  court  struck  out  being  inconsistent  with  such 
admission,  it  was  immaterial  where  the  property  was  left 
by  the  sheriff  upon  its  seizure. 

2.  The  part  of  the  answer  which  relates  to  where  the 
property  was  to  be  found  after  its  return  was  adjudged  is 
important  only  when  the  character  of  the  property  and 
the  duty  of  the  defendants  with  respect  to  its  return  are 
considered.  When  a  return  of  personal  property  is  ad- 
judged in  an  action  for  its  recovery,  it  is  the  duty  of  the 
plaintiff,  if  he  has  secured  possession  thereof  pending  the 
litigation,  and  would  escape  the  penalty  of  his  undertak- 
ing, to  take  active  measures  to  redeliver  it  to  the  defend- 
ant within  a  reasonable  time,  in  the  same  condition  as 
when  taken  :  Cobbey,  Repl.  §  1182  ;  Parker  v.  SimondSy 
8  Mete.  (Mass.) 205  ;  Berry  v.  Hocffmr,  56  Me.  170.  This 
rule  imposes  upon  the  plaintiff  in  such  case  the  duty  of 
seeking  the  defendant  in  the  action,  and  tendering  the 
property  to  him,  if  it  be  readily  capable  of  manual  deliv- 
ery ;  but  if  such  a  course  is  difficult,  by  reason  of  its  bulky 
character,  an  offer  to  redeliver  it  to  the  defendant  is  all 
that  the  law  enjoins.  Thus,  in  an  action  for  the  posses- 
sion of  a  steam  engine,  boiler,  engine  house,  office,  and 
hay  scales,  it  was  adjudged  that  the  property  be  returned 
to  the  sheriff,  who  had  levied  thereon,  but  had  not  re- 
moved it  from  the  place  where  it  was  then  situated.  The 
plaintiff  offered  to  return  it  at  the  place  where  it  was 
seized,  but  the  sheriff  refused  to  accept  it,  and  thereafter 
commenced  an  action  to  recover  its  value,  whereupon  he 
was  perpetually  enjoined  from  enforcing  the  alternative 
judgment ;  the  court  holding  that  the  property  was  of 
such  a  cumbrous  nature  as  to  render  its  removal  incon- 
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venient,  and  that  the  plaintiff  had  done  all  that  the  law 
required  of  him  in  such  cases :  Frey  v.  Drahos,  10  Neb. 
594  (7  N.  W.  319).  So,  too,  in  Gans  v.  Woolfolk,  2  Mont. 
458,  a  carpet  containing  six  hundred  yards,  tacked  to  a 
floor,  and  not  removed  by  the  sheriff  who  seized  it,  was 
adjudged  to  be  returned  to  him,  and  it  was  held  that  the 
carpet  was  so  bulky  as  to  render  it  necessary  that  the  par- 
ties entitled  to  it  should  designate  some  convenient  place 
to  receive  it,  and,  in  the  absence  of  such  designation,  the 
plaintiff  could  select  a  proper  place  for  its  delivery.  Mr. 
Justice  Blake,  speaking  for  the  court,  in  rendering  the 
decision,  says  :  *  *The  carpet  was  a  bulky  and  cumbersome 
article,  and  the  respondents  were  not  required  to  tender 
it,  like  money,  to  the  appellants  wherever  found.  They 
were  obliged  to  deliver  the  property  at  some  particular 
place.  If  the  appellants  neglected  or  refused  to  appoint 
the  place,  the  respondents  had  the  right  to  select  it,  with 
a  reasonable  regard  for  the' convenience  of  the  appellants, 
and  there  deliver  the  goods."  In  McClellan  v.  Marshall^ 
19  Iowa,  561  (87  Am.  Dec.  454),  plaintiff,  having  com- 
menced an  action  in  replevin,  obtained  the  possession 
of  a  mare,  which,  upon  the  trial,  was  adjudged  to  be  re- 
turned to  the  defendant,  and  in  complying  therewith  the 
mare  was  driven  forty  miles,  and  tendered  to  the  plain- 
tiff. In  the  case  at  bar  the  property  adjudged  to  be  re- 
turned was  of  such  character  that  it  could  be  taken  to  the 
sheriff,  and,  this  being  so,  it  was  incumbent  upon  Mrs. 
Learned  to  seek  that  officer  at  his  place  of  business,  and 
there  tender  the  property  to  him  in  the  same  condition  as 
when  she  received  it :  Pittsburgh  Nat,  Bank  v.  Hall,  107 
Pa.  St.  583.  No  error  was  committed,  in  our  judgment, 
in  striking  out  the  allegation  referred  to  from  the  answer. 
3.  It  is  contended  that  the  court  erred  in  striking  out 
the  denial  in  tlie  answer  that  the  chattels  were  of  the 
value  of  $185.    It  will  be  remembered  that  the  complaint 
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in  the  replevin  action  alleged  that  the  property  was  of 
that  value,  and  that  the  undertaking  executed  to  secure 
the  possession  of  the  property  contained  the  same  recital. 
Such  averment  was  binding  upon  Mrs.  Learned,  and  es- 
topped her  from  contradicting  the  value  she  placed  there- 
on. The  defendant  Stump,  though  not  nominally  a  party 
to  the  action,  became  such  in  effect  by  signing  the  under- 
taking, and  is  to  be  treated  as  in  court  during  the  litiga- 
tion, and,  not  having  objected  to  the  proceedings,  is  con- 
cluded by  the  judgment  rendered  against  his  principal : 
Cobbey,  Repl.  §  1313  ;  20  Am.  &  Eng.  Enc.  Law  (1  ed.), 
1146 ;  1  Greenleaf,  Ev.  §  523.  Thus  the  recital  in  a  re- 
plevin bond  of  the  value  of  the  property  is  suflBcient  evi- 
dence of  the  value  in  an  action  on  the  bond,  and  estops 
the  plaintiff  and  his  sureties  from  denying  the  same : 
Wiseman  Y .  Lynn ^  39  Ind.  250.  To  the  same  effect,  see 
1  Brandt,  Sur.  §  45  ;  Wells,  Repl.  §  453  ;  Swift  v.  Barnes, 
16  Pick.  194  ;  Tuck  v.  Moses,  58  Me.  461 ;  Trimble  v.  State, 
4  Blackf .  435  ;  McFadden  v.  Fritz,  110  Ind.  1  (ION.  E.  120); 
Washington  Ice  Co.  v.  Webster,  125  U.  S.  426,  31  L.  Ed.  799 
(8  Sup.  Ct.  947).  No  error  was  committed  in  striking 
out  the  denial. 

4.  The  plaintiff  having  been  incorporated  to  manu- 
facture lumber  and  to  erect  buildings,  it  is  contended  by 
defendant's  counsel  that  it  had  no  authority  to  take  an 
assignment  of  Knight's  judgment,  and  hence  no  legal  ca- 
pacity to  maintain  an  action  of  this  character.  The  rule 
is  well  settled  that,  notwithstanding  a  corporation  may 
have  been  created  for  the  transaction  of  certain  business, 
which  is  specified  in  the  articles  of  incorporation,  it  may 
invoke  any  legal  or  equitable  remedy  which  would  be 
available  to  an  individual  under  similar  circumstances  : 
1  Morawetz,  Priv.  Corp.  §  357.  The  right  of  a  corpora- 
tion to  sue  is  a  necessary  incident  to  its  creation,  and, 
whatever  its  business  may  be,  any  right  of  action  which 
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necessarily  arises  therefrom  will  receive  the  considera- 
tion of  a  court  to  which  it  may  apply  for  relief.  To  reach 
any  other  conclusion  would  be  equivalent  to  holding  that, 
while  plaintiff,  under  its  articles  of  incorporation,  might 
lawfully  engage  in  the  manufacture  of  lumber,  if  it  sold 
any  of  its  product  on  credit  to  a  person  who  failed  to  keep 
his  engagements  in  relation  thereto,  it  could  have  no 
remedy  for  the  enforcement  of  the  debt.  The  statement 
of  such  consequence  is  a  sufficient  answer  to  the  conten- 
tion. 

5.  An  exception  having  been  taken  to  the  following 
instruction,  it  is  contended  by  defendants'  counsel  that 
the  court  erred  in  giving  it,  viz. :  "There  is  an  issue, 
of  course,  as  to  whether  or  not  the  plaintiff,  the  Capital 
Lumbering  Company,  is  the  owner  of  this  bond  sued 
upon ;  and,  so  far  as  that  is  concerned,  the  written  as- 
signment in  evidence  is  sufficient  as  an  assignment  of  the 
bond.  So  I  will  instruct  you,  concerning  that,  that  it  is 
proven  sufficiently  that  the  plaintiff  is  the  owner  of  the 
bond  in  suit."  The  bill  of  exceptions,  in  referring  to  the 
evidence  which  gave  rise  to  the  instruction  complained 
of,  contains  the  following  recital :  '*  Plaintiff,  to  further 
sustain  the  issue  on  its  part,  offered  in  evidence  a  written 
instrument,  properly  executed,  and  in  apt  and  sufficient 
terms,  as  far  as  the  form  thereof  is  concerned  ;  the  same 
being  an  assignment  to  plaintiff  by  John  Knight  of  the 
indemnifying  bond  above  mentioned,  and  all  causes  of 
action  in  his  favor  against  the  defendants  herein  under 
said  bond,  and  the  judgment  in  favor  of  said  Knight 
against  the  defendant  Sarah  T.  Learned."  This  assign- 
ment being  in  writing,  and  its  execution  admitted,  it  was 
the  duty  of  the  court,  as  a  matter  of  law,  to  instruct  the 
jury  as  to  its  effect,  and  hence  no  error  was  committed  in 
giving  the  instruction. 

6.  It  is  contended  that  the  court  erred  in  refusing  to 
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permit  William  Learned,  a  witness  called  by  the  defend- 
ants, to  testify  concerning  an  offer  he  made  on  behalf  of 
Mrs.  Learned  to  deliver  the  possession  of  said  chattels  to 
A.N.  Moores,  secretary  of  the  plaintiff  corporation.  The 
bill  of  exceptions  shows  that  this  offer  was  made  before 
the  judgment  was  assigned  by  Knight.  The  plaintiff  un- 
doubtedly was  the  party  beneficially  interested  in  the  judg- 
ment secured  by  Knight  as  its  trustee,  notwithstanding 
which  it  was  the  duty  of  the  defendants  to  tender  the 
property  to  the  latter  as  long  as  he  was  the  holder  of  the 
judgment :  Cobbey,  Repl.  §  1181 ;  Blatchford  v.  Boyden, 
122  111.  657  (13  N.  E.  801) .  No  error  was  committed  in 
refusing  to  permit  the  witness  to  answer  the  question. 

7.  The  defendant  Mrs.  Learned,  appearing  as  a  wit- 
ness in  her  own  behalf,  testified  on  direct  examination 
that  said  property  was  in  as  good  condition  as  it  was  when 
seized  by  Knight,  and  upon  cross-examination,  over  her 
counsel's  objection  and  exception,  she  was  asked  and 
answered  tlie  following:  "Q.  Has  your  husband  not 
been  using  that  property  right  along?  A.  He  has  used 
the  hack.  Q.  Has  he  not  broken  the  wheels  of  it  several 
tiiries?  A.  The  hack  has  been  in  a  runaway,  and  was  in- 
jured, but  the  wheels  have  been  repaired."  It  is  insisted 
that  this  cross-examination  was  improper.  This  action  is 
founded  upon  an  alleged  breach  of  the  condition  of  the 
undertaking  in  the  replevin  action,  and,  if  plaintiff  was 
entitled  to  recover  at  all,  it  was  because  the  defendants 
failed  to  return  the  property.  This  being  so,  the  condi- 
tion of  the  property  at  that  or  any  other  time  was  wholly 
immaterial.  The  defendant  having  testified,  however,  in 
her  direct  examination,  as  to  the  condition  of  the  prop- 
erty, she  could  not  have  been  prejudiced  by  the  cross-ex- 
amination upon  that  subject,  to  which  the  opposite  party 
was  entitled:    Hill's  Ann.  Law^s,  §  837  ;    Ah  Doony ,  Smith, 
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26  Or.  89  (34  Pac.  1093)  ;  Sayers  v.  Allen,  25  Or.  211  (35 
Pac.  254)  ;  Maxwell  v.  Bolles,  28  Or.  1  (41  Pac.  661)  ;  Ore- 
gon  Pottery  Co.  v.  Ker7i,  30  Or.  328  (47  Pac.  917) . 

8.  The  judgment  rendered  in  the  replevin  action  is  for 
a  return  of  the  property  only,  and,  while  its  value  is  de- 
termined, no  alternative  judgment  therefor  was  given. 
In  this  condition  of  the  judgment  it  is  argued  that  the 
defendant  Stump  had  the  right,  at  the  trial,  to  controvert 
the  value  of  the  property.  In  Marix  v.  Franke,  9  Kan. 
132,  it  is  held  that  an  action  can  be  maintained  on  an 
undertaking  in  replevin  where  the  judgment  has  been 
given  simply  for  the  return  of  the  property,  and  not  for 
the  recovery  of  its  value  in  case  delivery  cannot  be  had. 
Mr.  Justice  Brewer,  in  deciding  the  case,  says  :  "But  a 
judgment  simply  for  the  return,  though  irregular,  is 
valid.  It  cannot  be  questioned  collaterally.  It  is  con- 
clusive so  far  as  it  goes.  It  can  be  enforced  by  execu- 
tion. *  *  *  If  the  judgment  is  valid,  how  are  the 
sureties  released  from  their  promise  to  see  that  it  is  per- 
formed, simply  because  plaintiff  has  not  taken  all  in  his 
judgment  he  might  have  done?"  See,  upon  this  subject, 
Cobbey,  Repl.  §  1313  ;  Mitchum  v.  Stanton,  49  Cal.  302; 
Mason  v.  Richards,  12  Iowa,  73  ;  Whitney  v.  Lehmer,  26 
Ind.  503  ;  Jennison  v.  Haire,  29  Mich.  207  ;  Sweeney  v. 
Lommc,  89  U.  S.  (22  Wall.)  208,  29  L.  Ed.  727  ;  Putnam 
N.Webh,  15  Or.  440  (15  Pac.  711).  No  error  was  com- 
mitted in  refusing  to  permit  the  defendant  Stump  to  con- 
trovert the  value  of  the  property  as  found  by  the  jury  and 
adjudged  by  the  court. 

9.  The  statute  provides  that  in  actions  for  the  recovery 
of  personal  property,  the  plaintiff,  upon  tendering  an  affi- 
davit, and  an  undertaking  executed  by  two  or  more  suf- 
ficient sureties,  may,  upon  indorsing  a  request  to  that 
eflFect  upon  the  affidavit,  obtain  the  possession  of  the  prop- 
erty sought  to  be  recovered.     The  undertaking  in  the  case 
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at  bar  has  but  one  surety,  to  wit,  the  defeadant  J.  B. 
Stump,  and  it  is  insisted  that  for  this  reason  he  is  not 
•liable  thereon.  The  point  is  without  merit,  however,  for 
the  rule  is  well  settled  that,  while  the  party  beneficially 
interested  may  move  to  set  aside  the  proceedings  in  re- 
plevin by  reason  of  the  insufficiency  of  the  undertaking 
in  consequence  of  there  being  but  one  surety  thereto,  he 
may  waive  this  right,  and  enforce  the  undertaking,  though 
it  is  not  such  a  bond  as  he  had  a  right  to  demand  :  Wol- 
cott  V.  Mead,  12  Mete.  (Mass.)  516;  Shaw  v.  Tobias,  3 
Comst.  192  ;     Claflin  v.  Thayer,  13  Gray,  459. 

Having  discovered  no  error  in  the  bill  of  exceptions,  it 
follows  that  the  judgment  is  affirmed.  Affirmed. 
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1.  DisxiasiNO  AppEAii— Filing  Assignments  of  Error— Practice.— Where  ^   gJJ 

the  respondent  has  not  been  materially  aff^ted  by  a  fall  ure  to  print  the  assign-  l--^"^ 

ments  of  error  In  the  abstract,  as  required  by  Rules  4  and  9  of  the  court  (24  Or. 
505),  the  omission  may  be  excused  on  the  explanation  of  appellant's  attorney 
that  It  was  an  oversight.  A  formal  written  motion  for  permission  to  correct 
the  abstract,  showing  facts  excusing  the  omission,  Is  the  usual  and  better  prac- 
tice, though  an  oral  application  at  the  hearing  is  permitted  In  this  case. 

2.  Jurisdiction  of  Equity— Validity  of  Assignment.— A  court  of  equity  has 

Jurisdiction  to  try  and  to  determine  the  validity  of  a  general  assignment  for 
creditors,  and  to  appoint  Its  receiver  to  assume  control  of  the  assigned  prop- 
erty. Such  property  Is  not  in  custodia  legis,  whatever  may  be  Its  position  un- 
der a  confessedly  valid  assignment. 

S.  Creditor's  Suit- Evidence  of  Judgment.— Since  a  creditor  cannot  sue  to 
set  aside  a  debtor's  conveyance  as  fraudulent  until  he  has  acquired  a  lien  on 
the  property  by  Judgment  or  attachment,  the  record  of  an  action  which  showed 
that  such  creditor  had  attached  defendant's  goods,  but  did  not  show  whether 
or  not  the  attachment  was  prior  to  his  suit  to  set  aside  the  conveyances,  is  not 
competent  evidence. 

4.  Creditor's  Suit— Issuance  of  Execution.— The  Issuance  and  return  of  an 

execution  Is  not  a  neecaoary  preliminary  to  the  right  to  maintain  a  creditor's 
salt  to  set  aside  conveyances  by  the  debtor  and  to  uncover  assets,  where  the 
debtor  Is  alleged  to  be  Insolvent. 

5.  Waiver  of  Objection  to  Supplemental  Bill.— Where  the  plaintiff  in  a 

suit  to  set  aside  a  conveyance  as  in  fraud  of  creditors,  based  on  an  alleged  at- 
tachment, filed  a  supplemental  bill,  averring  that  since  the  commencement  of 
the  suit  he  had  secured  Judgment  against  defendant  In  his  attachment  action 
at  law,  and  such  supplemental  bill  was  not  objected  to  on  the  ground  that  It 
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Kought  to  maintain  the  suit  on  new  fact«  which  had  occurred  since  the  filing 
of  the  original  bill,  such  objection  was  waived,  and  plaintiff  was  entitled  to 
have  the  case  considered  on  the  allegations  of  the  bill  as  supplemented. 

6.  Creditok'8  Suit— Right  to  File  Supplemental  Bill.— Where  a  creditor- 

has  commenced  a  suit  to  set  aside  fraudulent  transfers  by  his  insolvent  debtor 
and  to  reach  concealed  assets,  based  on  the  lien  acquired  by  an  attachment  In 
a  law  action,  he  is  entitled  as  of  right  to  file  a  supplemental  bill  showing  that 
since  commencing  his  creditor's  suit  the  attachment  claim  has  been  reduced 
to  Judgment. 

7.  Position  of  Intervening  Parties  to  Creditor's  Suit-Jurisdiction. — 

Creditors  who  intervene  in  a  suit  to  reach  concealed  assets  become  thereby 
entitled  to  the  protection  of  the  court  as  much  as  if  they  had  originally  been 
parties,  and  the  Cetllure  of  J  urisdiction  as  to  the  plaintiff  will  not  affect  the  right 
of  such  intervenors  to  have  the  suit  continue  in  order  to  accomplish  its  original 
purpose. 

8.  Evidence  of  Fraudulent  Conveyance.— The  alleged  consideration  for  mort- 

gages executed  by  defendant  to  his  wife  and  brother-in-law  was  a  sum  loaned, 
by  the  wife  nine  years  prior  to  the  execution  of  the  mortgages,  and  a  sum  ad- 
vanced by  the  brother-in-law  thirteen  years  before.  No  demand  or  payment 
had  ever  been  made  thereon,  nor  any  account  of  them  kept  by  defendant  on 
his  own  books,  nor  In  his  annual  Invoices  or  statements  to  commercial  agen- 
cies. Some  time  before  the  execution  of  the  mortgages,  defendant  conveyed 
land  to  his  wife  almost  equal  In  value  to  the  alleged  debt,  and  the  brotheMn- 
law  had  for  years  purchased  goods  from  defendant,  paying  cash  therefor.  Held, 
that  the  conveyances  were  void,  as  In  fraud  of  creditors. 

9.  Preferring  Creditors- Void  General  Assignment.— Defendant,  being 

on  the  verge  of  failure  and  pressed  by  creditors,  voluntarily  executed  chattel 
mortgages  to  secure  other  creditors;  and,  on  plaintiff  immediately  attaching 
the  goods,  defendant  made  a  general  asnignment  for  creditors.  One  of  the 
debts  secured  by  the  mortgages  was  also  secured  by  defendant's  wife,  who  had 
property  sufficient  to  satisfy  it,  so  that  the  mortgage  redounded  to  her  benefit. 
At  the  time  of  executing  the  mortgages,  defendant  had  discussed  with  his  at- 
torney the  advisability  of  making  an  assignment.  Held,  that  the  mortgages 
were  not  a  preferment  of  creditors  In  good  faith,  but  that  they  were  made  in 
contemplation  of  the  assignment,  and  were  to  be  treated  as  a  part  of  the  same 
transaction,  and  therefore  void. 

10.  Fraudulent  Conveyances— Disposal  of  Proceeds  by  Receiver.— Where 
certain  creditors  in  a  suit  against  mortgagees,  instituted,  not  for  the  benefit  of 
general  creditors,  but  to  set  aside  certain  mortgages  executed  by  their  debtor 
which  are  valid  as  between  the  parties,  establish  the  invalidity  as  to  them  of 
such  mortgages,  the  surplus  proceeds  of  the  mortgaged  property,  after  satisfy- 
ing complainants,  may  be  paid  to  the  mortgagees. 

From  Multnomah  :   Alfred  F.  Sears,  Jr.,  Judge. 
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Decided  21  October,  1888. 

On  Motion  to  Dismiss  Appeal. 

[54  Pac.  884.1 

Mr.  0.  F.  Paxton,  for  the  motion. 

Mr,  J.  C.  Mor dandy  contra. 

Per  Curiam.  1.  This  is  a  motion  to  dismiss  the  ap- 
peal for  the  reason  that  appellants  have  failed  to  specify 
the  grounds  of  error  relied  upon  for  the  reversal  or  modi- 
fication of  the  decree  appealed  from,  as  required  by  Rules 
4,  9  (24  Or.  595).  The  abstract  was  served  and  filed  Au- 
gust 10  last,  and  respondents  subsequently  procured  an 
extension  of  time  within  which  to  prepare  and  file  their 
briefs,  but  before  the  extended  period  had  expired  filed 
the  motion  in  question  to  dismiss.  When  the  matter  was 
brought  on  for  hearing,  the  counsel  for  appellants  moved 
in  open  court  for  leave  to  amend  the  abstract  by  append- 
ing the  assignments  to  error  upon  which  the  appellants 
intended  to  rely,  and  stated  that  the  assignments  had 
been  omitted  by  oversight  upon  his  part.  A  formal  writ- 
ten motion,  based  upon  affidavit,  showing  facts  excusing 
the  omission,  is  the  usual  and  better  practice.  But  the 
question  presented  is  not  jurisdictional,  and  the  abstract 
being  required  in  certain  form,  and  containing  certain 
matter  for  the  benefit  and  assistance  of  the  court,  and  to 
relieve  it  as  much  as  possible  from  the  labor  of  searching 
in  many  instances  through  cumbersome  records,  and  to 
enable  it  to  ascertain  at  a  glance  the  errors  relied  upon, 
it  may,  under  certain  contingencies,  be  excused  entirely, 
or  the  court  may  dismiss  the  cause  for  nonobservance  of 
requirements  touching  it.  Nevertheless  all  parties  who 
can  reasonably  comply  with  the  rules  governing  its  prep- 
aration and  service  should  be  required  to  conform  to 
them.     The  technical  rule  adopted  in  Cross  v.  Chichester , 
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4  Or.  114,  and  followed  in  State  v.  McKinmore,  8  Or.  207, 
requiring  a  party,  who  is  desirous  of  perfecting  his  ap- 
peal by  filing  a  new  or  amended  undertaking,  to  make 
his  application  or  file  his  motion  for  leave  therefor  before 
the  motion  to  dismiss  is  brought  on  for  hearing,  has  never 
been  adopted  or  followed  in  so  far  as  it  concerns  a  com- 
pliance with  the  rules  of  the  court.  Indeed,  it  is  doubtful 
if  the  rule  otherwise  obtains  at  this  time  :  Mendenhall  v. 
Elwert,  36  Or.  375  (52  Pac.  22) .  We  are  disposed  to  grant 
the  leave  to  amend  under  the  conditions  recited,  as  the 
respondents  have  not  been  materially  delayed  or  injured 
by  the  oversight  of  appellants'  counsel,  and  the  order 
will  be  made  permitting  the  appellants  to  amend  their 
abstract  by  appending  thereto  the  assignments  of  error 
to  be  relied  upon  within  five  days  from  this  date ;  re- 
spondents to  have  twenty  days  thereafter  within  which 
to  file  their  briefs.  Motion  Overruled. 

Decided  26  March.  1900. 

On  the  Merits. 

[00  Pac.  608.] 

Bill  by  Solomon  Hirsch  and  others,  doing  business  un- 
der the  firm  name  of  Fleischner,  Mayer  &  Company,  and 
the  Kuh,  Nathan  &  Fisher  Company  (Sweet,  Orr  &  Com- 
pany, interveners),  against  the  First  National  Bank  of  Mc- 
Minnville and  others  to  set  aside,  as  fraudulent  and  void, 
four  chattel  mortgages  given  by  the  defendant  F.  W.  Red- 
mond to  his  co-defendants,  and  a  deed  of  assignment  from 
him  to  defendant  Jacob  Wortman,  on  the  ground  that 
they  were  made  for  the  purpose  of  hindering,  delaying, 
and  defrauding  creditors,  and  especially  the  plaintiffs. 
On  August  12,  1897,  and  long  prior  thereto,  Redmond 
was  engaged  in  business  at  McMinnville,  Oregon,  and 
during  such  time  had  become  indebted  for  goods  pur- 
chased and  money  borrowed  to  such  an  extent  as  to  ren- 
der him  insolvent.     The  plaintiffs  and  others,  holding 
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claims  against  him  amounting  in  the  aggregate  to  $2,000 
or  more,  were,  and  had  been  for  some  days,  pressing  him 
for  payment.  After  an  unsuccessful  attempt  to  borrow 
money  to  pay  and  discharge  their  claims,  without  con- 
sultation with  any  of  his  creditors,  and  without  advising 
them  of  his  proposed  action,  on  the  day  named  he  exe- 
cuted four  chattel  mortgages,  covering  his  entire  stock  of 
goods  and  store  fixtures :  one  in  favor  of  the  First  Na- 
tional Bank  of  McMinnville,  to  secure  the  payment  of  a 
promissory  note  of  himself  and  wife  for  $2,000,  of  date 
July  6,  1897;  another  in  favor  of  his  wife,  M.  A.  Red- 
mond, for  $1,300,  to  secure  a  promissory  note  for  that 
amount  made  at  the  same  time  that  the  mortgage  was 
executed,  but  dated  the  second  of  August,  1897  ;  another 
in  favor  of  his  sister,  the  defendant  M.  C.  Redmond,  for 
$569,  to  secure  a  promissory  note  made  at  the  same  time, 
but  dated  July  1, 1897  ;  and  the  fourth  to  secure  the  pay- 
ment of  a  promissory  note  for  $2,100  made  at  the  same 
time,  but  dated  August  2, 1897,  in  favor  of  his  brother-in- 
law,  the  defendant  J.  E.  Smith.  Immediately  after  the 
execution  of  these  mortgages,  he  caused  them  to  be  filed 
for  record  in  the  office  of  the  recorder  of  conveyances,  in 
the  order  above  indicated,  and  soon  thereafter  delivered  to 
the  defendant  Wortman,  President  of  the  First  National 
Bank,  the  keys  to  his  store,  and  assigned  and  transferred 
to  him  all  his  book  accounts.  At  that  time  his  entire 
property  consisted  of  his  stock  of  goods,  store  fixtures, 
and  book  accounts,  and  did  not  exceed  in  value  the  aggre- 
gate amount  of  the  mortgages.  Upon  the  same  day  the 
mortgages  were  filed  the  plaintiffs  commenced  an  action 
against  Redmond  to  recover  the  sum  of  $1,038 — being  the 
balance  due  them  for  goods,  wares,  and  merchandise  sold 
and  delivered  to  him — and  attached,  or  attempted  to  at- 
tach, the  property  described  in  the  chattel  mortgages  re- 
ferred to. 
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On  the  seventeenth  of  August,  Redmond,  notwithstand- 
ing the  fact  that  he  owned  or  possessed  no  property  except 
that  covered  by  the  chattel  mortgages  and  the  book  ac- 
counts theretofore  assigned  and  transferred  to  Wortman, 
and  that  the  amount  secured  by  such  mortgages,  if  valid, 
equaled  or  exceeded  the  value  of  the  property  owned  by 
him,  made,  executed,  and  delivered  to  Wortman  a  certain 
instrument,  in  the  form  of  a  general  assignment  for  the 
benefit  of  creditors,  under  the  assignment  laws  of  the 
state.  Thereafter,  and  on  the  twenty-fourth  of  August, 
the  plaintiffs  Fleischner,  Mayer  &  Company  brought  this 
suit  to  set  aside  and  cancel  the  chattel  mortgages  referred 
to,  and  the  deed  of  assignment,  on  the  ground  that  they 
were  fraudulent  and  void,  and  made  for  the  purpose  of 
hindering,  delaying,  and  defrauding  creditors,  and  es- 
pecially the  plaintiffs,  and  were,  in  effect,  all  one  trans- 
action, and  a  general  assignment,  and  therefore  void, 
under  the  statute,  on  account  of  the  attempted  prefer- 
ences. In  their  complaint  they  allege  the  commencement 
of  the  action  at  law  by  them  against  Redmond,  and  the 
issuance  and  levy  of  the  writ  of  attachment  on  the  twelfth 
of  August,  1897 ;  that  the  four  chattel  mortgages  were 
fraudulent  and  void,  without  consideration,  and  made  for 
the  purpose  of  hindering,  delaying,  and  defrauding  cred- 
itors ;  that  such  mortgages  and  the  deed  of  assignment 
were  one  and  the  same  transaction,  and  void  under  the 
statute;  and  that  Redmond  was  then  and  now  is  wholly  in- 
solvent. Upon  the  filing  of  the  complaint  a  receiver  was 
appointed,  who  took  possession  of  the  property  in  contro- 
versy, and,  upon  stipulation  and  by  agreement  of  parties, 
sold  the  goods  and  store  fixtures,  realizing  therefor,  with 
collections  on  book  accounts,  the  sum  of  $6,327.82,  which, 
after  deducting  the  costs  of  the  receivership,  he  paid  into 
court  for  distribution.    The  defendants  the  First  National 


Mar.  1900.]  Fleischner  v.  Bank  of  McMinnville.    559 

Bank  and  Jacob  Wortman,  for  himself  and  as  assignee 
for  the  benefit  of  the  creditors,  joined  in  an  answer  in 
which  they  admit  the  indebtedness  due  the  plaintiffs,  and 
the  commencement  of  the  action  at  law  by  them  against 
Redmond,  but  deny  that  a  writ  of  attachment  was  duly 
issued  in  such  action,  or  duly  levied  by  the  Sheriff  of  Yam- 
hill County  on  the  twelfth  of  August,  1897,  or  at  any  other 
time .  They  also  deny  the  fraud  charged  in  the  complaint, 
and  affirmatively  allege  that  when  the  chattel  mortgage 
was  executed  by  Redmond  to  the  bank  it  was  the  owner 
and  holder  of  a  note  against  him  for  $2,000,  and  that  such 
mortgage  and  assignment  of  book  accounts  were  made 
and  accepted  in  good  faith  to  secure  the  payment  of  such 
indebtedness,  and  not  with  intent  to  hinder,  delay,  or  de- 
fraud creditors  ;  that  the  general  assignment  by  Redmond 
to  the  defendant  Wortman  was  made  in  good  faith,  and 
there  was  no  intent  on  his  part  to  make  such  assignment 
at  the  time  of  the  execution  of  the  mortgages.  The  de- 
fendants J.  E.  Smith  and  M.  C.  Redmond  join  in  an  an- 
swer denying  the  material  allegations  of  the  complaint, 
and  alleging  that  the  notes  and  mortgages  executed  in 
their  favor  were  given  in  good  faith  to  secure  valid  in- 
debtedness. The  defendant  F.  W.  Redmond  and  his  wife 
each  answer  separately,  denying  the  allegations  of  the 
complaint,  and  alleging  affirmatively  that  the  transactions 
set  out  in  the  complaint  were  entered  into  in  good  faith 
to  secure  a  valid  and  subsisting  indebtedness  due  the  re- 
spective parties  mentioned  therein.  The  averments  of 
the  several  answers  were  put  in  issue  by  replies. 

On  October  30, 1897,  and  before  trial,  the  Kuh,  Nathan 
&  Fisher  Company  and  Sweet,  Orr  &  Company  were  al- 
lowed to  intervene,  upon  a  petition  alleging  that  at  the 
time  of  the  making  and  execution  of  the  mortgages  and 
deed  of  assignment  referred  to  in  plaintiffs'  complaint 
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Redmond  was  indebted  to  the  Kuh,  Nathan  &  Fisher 
Company  in  the  sum  of  $792,  and  that  on  October  2, 1897, 
they  reco^rered  a  judgment  against  him  for  that  amount, 
upon  which  an  execution  was  issued,  and  returned  by  the 
Sheriff  of  Yamhill  County  with  the  indorsement  thereon 
that  he  was  unable  to  find  any  property  of  the  defendant 
Redmond  on  which  to  levy  the  same  ;  that  at  the  same  time 
Redmond  was  indebted  in  the  sum  of  $442.01  to  Sweet, 
Orr  &  Company,  who  recovered  a  judgment  against  him 
for  such  sum  on  October  2,  1897  ;  and  that  they  likewise 
caused  an  execution  to  be  issued,  which  was  returned 
nulla  bona.  The  petition  then  proceeds  with  a  statement 
of  substantially  the  same  facts  in  reference  to  the  execu- 
tion of  the  mortgages  by  Redmond  to  his  co-defendants, 
and  of  the  deed  of  assignment  to  the  defendant  Wortman, 
as  set  out  in  plaintiffs'  complaint.  At  the  trial  the  plain- 
tiffs offered  in  evidence  the  judgment  roll  in  the  action  at 
law  brought  by  them  against  Redmond,  but  on  account  of 
some  objection  to  the  form  of  the  affidavit  and  undertak- 
ing on  attachment,  and  the  return  of  the  oflScer  thereon, 
all  the  papers  in  such  roll,  except  the  judgment  itself, 
were  withdrawn  by  the  plaintiffs,  and  do  not  form  a  part 
of  the  record.  They  thereupon,  with  permission  of  the 
court,  filed  a  supplemental  complaint,  alleging  that  after 
the  commencement  of  the  suit,  and  on  the  thirtieth  of 
September,  1897,  they  duly  recovered  judgment  in  their 
action  at  law  against  the  defendant  Redmond .  The  court 
below  found  the  four  chattel  mortgages  and  the  deed  of 
assignment  to  be  fraudulent  and  void  as  to  the  plaintiffs 
and  interveners,  and  entered  a  decree  setting  the  same 
aside,  and  directing  that  the  money  in  the  hands  of  the 
receiver  be  applied — First,  to  the  payment  of  the  costs 
and  disbursements  of  this  suit,  and  the  costs,  charges, 
and  the  expenses  of  the  receivership ;    secondly,  to  the 
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payment  of  the  amount  due  the  plaintiffs,  with  interest ; 
and,  thirdly,  to  the  payment  of  the  amount  due  the  inter- 
veners.    And  from  this  decree  the  defendants  appeal. 

Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Messrs.  J.  C,  Moreland  and  J.  J.  Spencer. 

For  respondent  plaintiffs  there  was  a  brief  over  the 
name  of  Paxton^  Beach  &  Simon^  with  an  oral  argument 
by  Messrs.  0.  F.  Pazion  and  N.  D.  Simon. 

Mr:  Justice  Bean,  after  stating  the  facts  in  the  fore- 
going language,  delivered  the  opinion  of  the  court. 

The  plaintiffs  are  met  at  the  outset  with  the  objection 
that  the  court  is  without  jurisdiction,  because  (1)  the 
property  in  controversy,  being  in  the  possession  of  an 
assignee,  under  an  assignment  regular  upon  its  face,  at 
the  time  the  suit  was  commenced,  was  zn  custodia  legis, 
and  the  validity  of  the  assignment  could  only  be  attacked 
in  the  circuit  court  of  the  county  in  which  it  was  filed  ; 
and  (2)  the  plaintiffs  are  not  entitled  to  relief,  because 
they  failed  to  prove  that  prior  to  the  commencement  of 
the  suit  they  had  attached  the  property  of  Redmond  in 
the  action  at  law  brought  by  them  against  him. 

2.  A  suflScient  answer  to  the  first  objection  is  that  this 
suit  proceeds  upon  the  theory  that  the  assignment  is 
fraudulent  and  void,  and  therefore  has  no  force  or  effect 
whatever.  In  such  case  the  attempted  assignment  could 
not  operate  to  place  the  property  of  the  assignor  in  cus- 
todia legis,  even  if  a  valid  assignment  would  have  that 
effect ;  and  we  are  not  advised  of  any  rule  of  law  which 
prevents  a  court  of  equity,  of  competent  jurisdiction, 
from  assuming  jurisdiction,  upon  a  proper  complaint,  to 

86  Ob.— 86. 
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try  and  determine  the  validity  of  an  alleged  fraudulent 
assignment,  under  the  statute:  Bradley  v.  Bailey,  95  Iowa, 
745(64N.W.758). 

3.  Passing,  then,  to  the  next  question  :  It  is  settled  that 
before  a  creditor  can  maintain  a  bill  to  set  aside  the  fraud- 
ulent conveyances  of  his  debtor  he  must  either  establish 
his  claim  by  judgment,  or  acquire  a  lien  by  attachment : 
Dawson  v.  Coffey,  12  Or.  513  (8  Pac.  838);  Dawson  v. 
Sims,  14  Or.  561  (13  Pac.  506) ;  Matlock  v.  Babb,  31  Or. 
516  (49  Pac.  873).  This  doctrine  is  not  questioned  by 
the  plaintiffs.  But  they  insist  that  the  findings  of  the 
court  in  the  action  against  Redmond  that  the  property 
in  question  had  been  theretofore  duly  attached  in  such 
action,  and  the  judgment  therein,  directing  a  sale  thereof, 
conclusively  determined  the  validity  of  the  attachment, 
as  against  the  defendants  to  this  suit.  But,  if  this  is  not 
so,  the  filing  of  a  supplemental  complaint,  showing  that 
subsequent  to  the  commencement  of  the  suit  the  plaintiflFs 
recovered  a  judgment  against  Redmond,  and  that  he  is 
insolvent,  cures  any  objection  on  account  of  the  suit  hav- 
ing been  prematurely  brought.  In  the  record  offered  and 
admitted  in  evidence  there  is  a  finding  by  the  court  that 
the  stock  of  goods  and  merchandise  belonging  to  Red- 
mond had  been  duly  attached  in  the  action,  and  the  judg- 
ment based  on  such  findings  directs  the  sale  thereof. 
There  is  no  finding,  however,  as  to  the  date  of  the  attach- 
ment, nor  does  it  appear  from  the  record  that  but  one 
attachment  was  levied  or  attempted  to  be  levied  ;  so  that, 
if  it  be  conceded  that  the  validity  of  an  attachment  can 
be  thus  proven,  the  findings  and  judgment  entry  thereon 
are  insufficient,  because  they  fail  to  show  that  the  attach- 
ment was  prior  to  the  commencement  of  the  present  suit. 
But,  in  our  opinion,  the  filing  of  the  supplemental  com- 
plaint, showing  the  recovery  of  the  judgment,  when  taken 
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in  connection  with  the  admitted  allegation  that  Redmond 
was  insolvent,  is  sufficient  to  cure  any  defect  on  account 
of  the  suit  having  been  prematurely  brought. 

4.  Where  a  debtor  is  insolvent,  according  to  the  weight 
of  authority,  the  issuance  of  an  execution  and  its  return 
nulla  bona  are  not  necessary:  5  Enc.  PI.  &  Prac.  521; 
Smith,  Rem.  Cred.  195,  196;  Ryan  v.  Spieth,  18  Mont. 
45  (44  Pac.  403) ;  Case  v.  Beauregard,  101  U.S.  688,  25 
L.  Ed.  1004  ;  Dillman  v.  Nadelhoffer,  162  111.  625  (45  N. 
E.  680).  And  therefore  the  fact  that  no  execution  was 
issued  on  the  judgment  is  of  no  consequence  in  this  suit. 

5.  No  objection  was  made  to  the  supplemental  com- 
plaint by  demurrer,  and  the  rule  is  that,  even  where  a 
supplemental  bill  seeks  to  maintain  the  suit  upon  new 
facts  which  have  occurred  since  the  filing  of  the  original 
bill,  objection  must  be  made  at  the  hearing,  or  it  is 
waived.  In  Pinch  v.  Anthony,  10  Allen,  470,  it  appeared 
that  at  the  time  of  the  filing  of  the  original  bill  the  plain- 
tiflF  had  no  cause  of  suit ;  but  he  filed  a  supplemental  bill, 
setting  forth  certain  facts  that  had  occurred  during  the 
pendency  of  the  suit.  It  was  objected  that  the  facts  set 
forth  in  the  supplemental  bill  could  not  be  considered ; 
that  the  original  bill  should  be  dismissed,  and  the  plain- 
tiff have  leave  to  bring  a  new  suit  if  so  advised.  But  the 
court  said  :  *'We  have  found  no  authority  that  goes  so 
far  as  to  authorize  a  party,  who  has  no  cause  of  action  at 
the  time  of  filing  his  original  bill,  to  file  a  supplemental 
bill  in  order  to  maintain  his  suit  upon  a  cause  of  action 
that  accrued  after  the  original  bill  was  filed,  even  though 
it  arose  out  of  the  same  transaction  that  was  the  subject 
of  the  original  bill.  It  would  seem  to  be  contrary  to  prin- 
ciple to  allow  this  to  be  done.  Milner  v.  Milner,  2  Edw. 
Ch.  114,  is  an  authority  against  allowing  a  new  cause  of 
action  to  be  stated  in  a  supplemental  bill.  But  the  plain- 
tiff may,  by  means  of  a  supplemental  bill,  introduce  into 
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his  case  facts  that  have  occurred  since  the  original  bill 
was  filed.  The  extent  to  which  this  may  be  done  is  not 
definitely  settled.  But,  if  he  goes  too  far  in  this  respect, 
the  defendant  has  opportunity  to  object  to  it  when  leave 
is  asked  to  file  the  supplemental  bill,  or  by  demurrer  to 
the  bill  for  that  cause  after  it  is  filed.  In  this  case  the 
defendants  did  demur,  but  did  not  present  this  as  a  ground 
of  demurrer.  The  cause  was  sent  to  a  master,  and  was 
recommitted  to  him,  by  consent  of  both  parties,  for  tlie 
purpose  of  being  fully  heard  upon  its  merits ;  and  it  has 
been  so  heard,  and  his  report  embraces  every  matter  that 
would  have  been  needful  if  a  new  bill  had  been  filed.  The 
objection  to  the  supplemental  bill  ought,  therefore,  to  be 
regarded  as  waived.  The  plaintiff  is  entitled,  therefore, 
to  have  his  case  considered  and  determined  upon  the  alle- 
gations of  his  bill  and  supplemental  bill  taken  together." 
And  in  Crump  v.  Perkins,  18  Fla.  353,  it  was  held  that 
the  objection  to  a  supplemental  bill,  on  the  ground  that 
it  sought  to  maintain  the  suit  upon  new  facts  occurring 
since  the  filing  of  the  original  bill,  could  not  be  enter- 
tained, because  it  was  waived  by  omitting  to  demur  to 
the  bill  upon  that  ground,  and  going  into  a  hearing  upon 
the  merits.  In  Lowry  v.  Harris,  12  Minn.  255,  267,  it  is 
said  :  ''Even  if  the  original  bill  was  wholly  defective,  and 
the  supplemental  bill  set  up  a  title  vesting  in  the  plain- 
tiff's subsequent  to  the  commencement  of  the  action,  ob- 
jection thereto  on  that  ground  must  be  taken  by  demurrer 
to  the  supplemental  bill,  or  objection  to  its  being  filed  ; 
otherwise,  it  is  waived.  Having  answered  the  supple- 
mental bill  without  objection,  and  not  having  demurred, 
it  is  too  late  to  take  advantage  of  it  on  the  trial  by  object- 
ing to  the  evidence. "  See,  also,  Wetmore  v.  Truslow,  51  N. 
Y.  338. 

6.     In  accordance  with  this  rule,  a  general  creditor, 
who  had  filed  his  bill  for  relief  against  a  judgment  fraud- 
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ulently  confessed  by  his  debtor,  was  permitted,  after  a 
decree  pro  confeaso  against  the  defendants,  and  ex  parte 
hearing  upon  the  evidence,  to  file  a  supplemental  bill,  in 
order  to  incorporate  in  the  record  the  fact  that  after  the 
commencement  of  his  suit,  the  complainant  obtained  a 
judgment  and  sued  out  an  execution  at  law  :  Edgar  v. 
Clevenger,  3  N.  J.  Eq.  258.  And  in  Meacham  Arms  Co.  v. 
Swarts,  2  Wash.  412  (7  Pac.  859),  where  an  injunction 
had  been  granted  to  an  attaching  creditor  before  judg- 
ment in  a  law  action  enjoining  the  foreclosure  of  a  fraud- 
ulent mortgage  on  the  attached  property,  it  was  held  that 
the  court  should  have  permitted  a  supplemental  bill  to  be 
filed,  showing  the  rendition  of  judgment  in  the  action, 
instead  of  dismissing  the  original  bill  for  failing  to  show 
that  fact.  We  think,  therefore,  that  the  supplemental 
bill  was  properly  filed,  and  must  be  considered  as  a  part 
of  the  original  bill,  and  if,  upon  the  whole,  the  plaintiffs 
are  entitled  to  the  relief  demanded,  it  must  be  so  decreed  : 
Cunningham's  AdmW  v.  Rogers,  14  Ala.  147;  Fiegley  v. 
Fiegley,  7  Md.  537  (61  Am.  Dec.  375). 

We  have  not  overlooked  the  cases  of  Morrison  v.  Shuster, 
1  Mackey,  190,  and  Brown  v.  Bank  of  Mississippi,  31  Miss. 
454.  In  the  former  the  original  suit  was  not  a  creditors' 
bill,  but  one  to  obtain  the  possession  and  redelivery  of 
certain  goods  sold  by  the  plaintiff  to  the  insolvent,  on  the 
ground  that  there  was  no  valid  contract  of  sale  between 
the  parties,  and  the  title  did  not  pass.  Thereafter  other 
parties  sued  and  obtained  judgment  against  the  defend- 
ant, and  filed  supplemental  bills  in  the  original  suit,  al- 
leging that  fact,  and  it  was  claimed  that  such  bills  cured 
a  fatal  defect  in  the  original  proceedings.  But  the  court 
held  that  the  subsequent  judgment  of  other  parties  would 
not  be  effective  to  confer  jurisdiction  in  the  original  case, 
and  hence  this  decision  can  hardly  be  regarded  in  point. 
The  case  of  Brown  v.  Bank,  however,  seems  to  be  directly 


566     Fleischner  v.  Bank  op  McMinnvillb.     [36  Or. 

against  the  views  we  have  indicated ;  but  it  appears  to 
us  that  the  court  proceeded  upon  the  mistaken  theory 
that  an  attachment  or  judgment  is  essential  to  the  juris- 
diction of  a  court  of  equity  to  set  aside  attempted  assign- 
ments or  transfers  of  property  by  a  debtor  for  the  pur- 
pose of  injuring,  delaying,  or  defrauding  his  creditors. 
As  we  understand  the  law,  the  jurisdiction  to  grant  the 
relief  prayed  for  is  inherent  in  a  court  of  equity,  and  is 
independent  of  any  proceedings  at  law  :  8  Am.  &  Eng. 
Enc.  Law  (1  ed.),  651.  But,  because  a  court  of  equity 
will  not  exercise  this  power  so  long  as  the  plaintiff  has  a 
remedy  at  law,  it  is  required  that  he  exhaust  such  remedy 
before  invoking  the  aid  of  equity ;  and  hence  it  is  held 
in  many  jurisdictions  that  a  mere  contract  creditor  cannot 
maintain  a  creditors'  bill,  although  the  authorities  are 
not  uniform  upon  this  question.  If,  however,  he  com- 
mences such  a  proceeding  before  he  has  acquired  a  lien 
by  attachment,  or  before  he  has  reduced  his  claim  to  judg- 
ment, the  most  that  can  be  claimed  is  that  his  suit  is  pre- 
maturely brought;  and  if,  during  its  pendency  and  be- 
fore the  trial,  he  exhausts  his  remedy  at  law,  and  that 
fact  is  made  to  appear  by  supplemental  bill,  which  the 
court,  in  the  exercise  of  a  sound  discretion,  permits  him 
to  file,  we  can  conceive  of  no  valid  reason  why  he  ought  to 
be  denied  relief  because  his  suit  was  prematurely  brought. 
7.  We  have  so  far  considered  the  question  of  jurisdic- 
tion as  if  Fleischner,  Mayer  &  Company  were  the  only 
parties  plaintiff  in  this  suit,  and  without  regard  to  the 
effect  of  the  intervention  of  the  Kuh,  Nathan  &  Fisher 
Company  and  Sweet,  Orr  &  Company.  The  practice  of 
permitting  judgment  creditors  to  come  in  and  make  them- 
selves parties  to  a  suit  of  this  character,  and  so  obtain  the 
benefit  of  the  suit,  '*is  well  settled,"  says  the  Supreme 
Court  of  the  United  States  in  Myers  v.  Fe7in,  72  U.  S. 
(5  Wall.)  205,  18  L.  Ed.  604.     From  the  time  of  filing 
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their  petition  of  intervention,  the  interveners  became,  in 
eflFect,  parties  plaintiff;  and  as  they  had  reduced  their 
claims  to  judgment,  and  executions  thereon  had  been  re- 
turned nulla  bona,  there  can  be  no  question  as  to  the  juris- 
diction of  the  court,  so  far  as  they  are  concerned  ;  and  we 
can  discover  no  valid  objection  to  its  proceeding  to  de- 
termine the  status  of  the  mortgages  and  deed  of  assign- 
ment, and,  if  found  to  be  fraudulent,  to  set  them  aside 
as  against  creditors,  and  protect  the  rights  of  all  the 
creditors  concerned,  including  the  plaintiffs  Fleischner, 
Mayer  &  Company,  whose  claim  was  reduced  to  judg- 
ment prior  to  the  trial  in  the  court  below.  However,  we 
do  not  care  to  put  our  decision  upon  the  ground  that  juris- 
diction was  conferred  through  the  intervening  creditors, 
but  are  satisfied  that  the  technical  invalidity  of  the  attach- 
ment in  the  action  at  law  brought  by  Fleischner,  Mayer 
&  Company  against  Redmond  is  immaterial,  in  view  of 
the  subsequent  recovery  of  a  judgment,  and  the  filing  of 
a  supplemental  bill. 

8.  This  brings  us  to  the  merits  of  the  controversy. 
The  chattel  mortgages  given  by  Redmond  to  his  wife  and 
brother-in-law,  Smith,  are  unquestionably  void  as  to  cred- 
itors. In  1888,  some  nine  years  prior  to  the  execution  of 
these  mortgages,  Redmond  was  indebted  to  the  defendant 
bank  in  the  sum  of  $2,000  on  a  promissory  note  signed  by 
himself  and  wife,  which  at  her  request  was  taken  up,  and 
two  notes  given  by  them  in  lieu  thereof, — one  for  $1,300, 
and  another  for  $700.  The  $1,300  was  subsequently  paid, 
as  she  claims,  by  her  out  of  her  own  funds,  and  consti- 
tutes the  alleged  consideration  for  the  chattel  mortgage 
in  her  favor.  In  1884,  some  thirteen  years  prior  to  the 
giving  of  the  chattel  mortgage  to  Smith,  Messrs.  Allen  & 
Lewis,  of  Portland,  held  a  promissory  note  for  $2,100, 
signed  by  Redmond  and  Smith,  which  appears  to  have 
been  paid  off  or  settled  in  some  way  by  Smith.     It  is 
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claimed  that  Redmond  was  the  principal  upon  this  note, 
and  Smith  a  mere  surety,  and  that  by  his  payment  thereof 
Redmond  became  indebted  to  him  in  the  sum  of  $2,100, 
and  this  constitutes  the  alleged  consideration  for  the  chat- 
tel mortgage  given  to  him.  It  is  admitted  that  no  note 
or  other  acknowledgement  of  indebtedness  was  ever  given 
by  Redmond  to  either  his  wife  or  Smith  for  the  respective 
amounts  now  claimed  by  them .  No  demand  was  ever  made 
upon  him  by  either  of  them  for  the  payment  of  such  claims, 
no  payments  were  ever  made  thereon,  either  of  principal 
or  interest,  and  no  account  kept  thereof  upon  Redmond's 
books,  which  purported  to  contain  a  statement  of  all  his 
indebtedness  ;  nor  were  these  several  amounts,  or  either 
of  them,  included  in  any  of  his  statements  to  the  commer- 
cial agencies,  nor  in  his  annual  invoice  and  statement  of 
his  business  made  for  his  own  information.  Besides,  the 
evidence  shows  that  Redmond  voluntarily  conveyed  to  his 
wife,  shortly  before  the  execution  of  the  $1,300  note  to  the 
bank,  real  property  almost,  if  not  quite,  equal  in  value 
to  the  face  of  such  note,  and  that  from  1891  to  February, 
1897,  Smith  had  an  open  account  upon  Redmond's  books 
for  produce  purchased  by  him,  and  for  which  he  paid  cash 
from  time  to  time  ;  and  no  reference  is  made  therein  to 
the  $2,100  indebtedness  now  claimed.  Under  these  cir- 
cumstances, it  would,  as  said  by  the  Supreme  Court  of 
Illinois  in  a  similar  case,  ''be  a  plain  invitation  to  the  per- 
petration of  fraud  to  permit"  relatives  "to  hold  in  reserve 
demands  of  this  character,  and  to  bring  them  forward  as 
a  consideration  for  a  preference  over  other  creditors  in 
times  of  financial  distress  :"  Dillman  v.  Nadelhoffer^  162 
111.  625  (45  N .  E .  680) .  And  what  was  said  by  that  court 
in  Frank  v.  King,  121  111.  250  (12  N.  E.  720),  seems  quite 
appropriate  here  :  "The  claim  is  that  the  husband  became 
indebted  to  the  wife  in  the  sum  of  $1,000  in  1873.  No  note 
was  ever  given  for  the  alleged  indebtedness,  nor  was  any 
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interest  ever  paid  on  the  debt,  nor  was  it  treated  as  a  valid 
indebtedness  until  King  was  in  the  act  of  failing.  Had 
King  been  prosperous  in  business,  it  is  not  probable  that 
this  alleged  debt  would  ever  have  been  thought  of  or  heard 
of.  But,  however  that  may  be,  where  the  husband  under- 
takes to  prefer  the  wife  to  the  exclusion  of  other  creditors, 
the  proof  should  be  clear  and  satisfactory  that  the  wife  has 
a  valid,  subsisting  debt, — one  which  is  to  be  enforced, 
and  payment  exacted,  regardless  of  the  fortune  or  mis- 
fortune of  the  husband.  Such  was  not  the  character  of 
this  debt.  A  party  who  has  a  valid  claim  against  another 
does  not,  as  a  general  rule,  suffer  the  claim  to  stand  for  a 
period  of  twelve  years  without  even  taking  a  note,  with- 
out calling  for  interest,  and  without  security  ,^-doing  noth- 
ing whatever  to  collect  or  secure  the  claim.  Such  is  not 
the  manner  in  which  business  is  done  where  a  valid,  bona 
fide  debt  is  in  existence. "  There  are  many  other  authori- 
ties to  the  same  effect.  See,  also,  Fisher  v.  Moog  (C.  C), 
39  Fed.  665  ;  Dillman  v.  Nadelhoffer,  162  111.  625  (45  N.  E. 
680);  Gable  v.  Columbus  Cigar  Co.  140  Ind.  563  (38  N.  E. 
474) ;  Bank  of  California  v.  Cowan,  21  C.  C.  A.  279(75  Fed. 
145);  Sturm  v.  Chalfant,  38  W.  Va.  248  (18  S.  E.  451); 
Haaven  v.  Hoaas,  60  Minn.  313  (62  N.  W.  110);  Kendall 
V.  O'Neal,  16  Mont.  303  (40  Pac.  599). 

9.  The  claims  of  the  First  National  Bank  and  Red- 
mond's sister,  which  he  intended  to  secure  by  the  chattel 
mortgages  in  their  favor,  are  admittedly  valid  ;  and,  so  far 
as  they  are  concerned,  the  only  question  for  consideration 
is  whether  such  mortgages  were  given  and  accepted  in 
good  faith,  and  whether  they  and  the  general  assignment 
subsequently  executed  by  Redmond  are,  under  the  cir- 
cumstances, to  be  treated  as  one  transaction,  and  there- 
fore void,  as  in  violation  of  the  assignment  law  of  the 
state.  The  mortgages  were  made  by  Redmond  upon  his 
own  motion,  and  as  his  own  voluntary  act,  when  con- 
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fronted  with  inevitable  financial  failure.  He  was  being 
pressed  by  the  plaintiffs  and  the  intervening  creditors, 
and  had  just  failed  in  his  efforts  to  raise  money  with 
which  to  satisfy  their  claims.  He  must,  from  his  exper- 
ience and  observation  as  a  business  man,  have  known 
that  an  attachment  was  inevitable  as  soon  as  the  chattel 
mortgages  were  placed  on  file  ;  and  we  cannot  escape  the 
conclusion  that  his  plan  was  to  secure  his  relatives  by 
such  chattel  mortgages,  and,  if  necessary,  to  subsequently 
execute  an  assignment  in  order  to  dissolve  such  attach- 
ments as  might  thereafter  be  levied.  It  is  true,  Mr.  Wort- 
man,  the  president  of  the  bank,  says  that  when  Redmond 
applied  to  him  for  a  loan  of  about  $2,000,  with  which  to 
pay  the  claims  of  plaintiffs  and  interveners,  he  not  only 
refused  to  make  the  loan,  but  informed  Redmond  that  he 
must  have  additional  security  for  the  debt  already  due  the 
bank.  But  it  does  not  appear  that  he  made  any  other 
effort  to  obtain  such  security,  or  that  the  mortgage  to  the 
bank  was  given  at  his  request  or  upon  his  instigation, 
or  even  that  he  had  any  knowledge  thereof  until  after  it 
had  been  executed  and  filed.  It  must  not  be  overlooked, 
in  this  connection,  that  Redmond's  wife  was  security 
upon  the  note  to  the  bank  ;  and  the  evidence  shows  that 
she  was  the  owner  of  sufficient  property  with  which  to 
pay  such  indebtedness,  so  that  the  bank  seems  to  have 
been  in  no  apparent  danger  of  losing  its  claim,  even  if  it 
did  not  obtain  additional  security.  As  a  matter  of  fact, 
therefore,  the  mortgage  was  more  in  the  interest  of  Red- 
mond's wife  than  of  the  bank,  and  was,  no  doubt, 
prompted  by  a  desire  on  his  part  to  protect  her.  A  sig- 
nificant fact  in  this  connection  is  that,  according  to  the 
order  in  which  the  mortgages  were  filed,  priority  was 
given  to  those  in  which  his  wife  was  particularly  inter- 
ested, and  which  were  intended  for  her  especial  benefit. 
The  case  of  the  bank  does  not  impress  us  as  one  where 
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a  diligent  creditor  was  pressing  for  security.  The  rule  is 
unquestioned  that  a  debtor  in  failing  circumstances  may 
prefer  one  creditor  to  the  exclusion  of  another  when  it  is 
done  in  good  faith,  and  that  the  general  assignment  law 
does  not  prevent  such  preferences.  And  it  is  equally  well 
settled  that  a  creditor  may  take  security  for  his  debt  from 
an  insolvent  debtor,  with  knowledge  of  his  financial  weak- 
ness; but  such  security  ought  to  be  given  at  the  instance 
of  the  creditor,  and  must  be  accepted  in  good  faith.  As 
said  in  Kellogg  v.  Root  (C.  C.) ,  23  Fed.  525  :  ''When  an 
insolvent,  at  his  own  instance  and  convenience,  volun- 
tarily gives  his  creditor  security,  it  is  at  once  a  suspicious 
circumstance ;  and,  if  followed  within  a  short  time  by 
an  assignment,  the  conclusion  will  be  justified,  in  the  ab- 
sence of  other  controlling  circumstances,  that  both  were 
contemplated,  and  should  be  deemed,  in  law,  one  trans- 
action." And  again  in  the  same  case  it  is  said  :  *'It  does 
not  change  the  views  expressed,  that  the  mortgagees  had 
no  notice  or  knowledge  of  the  contemplated  assignment 
at  the  time  the  mortgages  were  assigned  or  placed  on  file, 
for  the  reason  that  they  were  not  actors  or  participants 
in  the  giving  of  the  instruments  of  security.  They  were 
intended  as  preferences  by  the  only  party  who  had  to  do 
with  their  creation,  or  who  had  any  intention  concerning 
them  ;  and  this  party's  purpose  then  and  there  was  to 
give  preferences  by  means  of  the  mortgages,  and  follow 
them  by  a  general  assignment  in  the  near  future.  They 
were  therefore  fraudulent  and  void  at  their  inception  as 
against  other  creditors,  and  could  not  be  thereafter  deliv- 
ered as  valid  instruments."  We,  of  course,  cannot  look 
into  the  mind  of  Redmond,  and  determine  whether  he 
actually  contemplated  an  assignment  at  the  time  of  the 
execution  of  the  mortgages ;  but  such  seems  to  us  the 
irresistible  conclusion  from  all  the  circumstances  of  the 
case.     He  admits  that  the  matter  of  an  assignment  was 
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talked  over  between  himself  and  his  attorney  at  the  time 
the  mortgages  were  executed,  although  the  evidence  does 
not  disclose  what  was  said  on  that  occasion.  Enough  is 
shown,  however,  to  satisfy  us  that  the  transaction  was  a 
scheme  on  his  part  to  cover  his  entire  property  by  mort- 
gages in  favor  and  for  the  benefit  of  his  relatives,  to  se- 
cure real  and  fictitious  claims,  and  ought  not  to  be  up- 
held as  against  bona  fide  creditors.  Where  an  insolvent 
debtor  has  formed  a  determination  to  voluntarily  dispose 
of  his  property  for  the  benefit  of  his  creditors,  and  has 
entered  upon  the  performance  of  that  determination,  the 
number  or  character  of  the  instruments  used  by  him  to 
accomplish  his  purpose  is  wholly  immaterial.  All  acts 
having  for  their  object  the  consummation  of  such  purpose 
will  be  regarded  by  the  court  as  parts  of  one  transaction, 
and,  if  preferences  are  thereby  attempted,  the  assign- 
ment is  void  :  Inman  v.  Spragiic,  30  Or.  321  (47  Pac.  826). 
It  follows  that  the  decree  of  the  court  below  must  be  af- 
firmed, and  it  is  so  ordered.  Affirmed. 

Decided  11  June,  1900. 

On  Petition  for  Rehearing. 

[61  Pac.  345.] 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  record  shows  that,  after  the  plaintiffs  rested,  de- 
fendants' counsel  moved  for  a  nonsuit,  pending  which 
counsel  for  plaintiffs  asked  leave  to  file  a  supplemental 
complaint,  ''  to  conform  to  the  facts  proven  at  this  trial, 
setting  up,  in  addition  to  the  one  filed  in  the  other  com- 
plaint, a  judgment;"  to  which  counsel  for  defendants 
objected,  **for  the  reason  this  ought  to  have  been  filed 
before  ;  plaintiffs  knew  about  the  judgment,  and  should 
have  filed  this  supplementary  complaint  before;"  to 
which  counsel  for  plaintiffs  replied,  *'  I  simply  desire  to 
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add  to  the  complaint  by  way  of  supplemental  matter  the 
fact  of  the  judgment ;  I  do  not  want  anything  except  to 
allege  the  ripening  of  the  claim  into  a  judgment."  The 
objection  to  the  filing  of  the  supplemental  complaint  was 
thereupon  overruled,  and  the  court  stated  :  *'It  will  be 
deemed  as  at  issue  now ;  that  is,  counsel  may  proceed 
and  try  the  case  on  the  theory  that  it  is  at  issue  ;  that  is, 
I  will  receive  in  evidence  what  would  be  called  for  in  case 
the  allegation  was  permitted,  just  as  much  as  if  it  were 
filed."  Counsel  for  plaintiffs  then  offered,  and  the  court 
admitted  in  evidence,  certain  parts  of  the  record  in  the 
action  of  Fleischner,  Mayer  &  Company  against  Redmond, 
after  which  counsel  for  defendants  moved  for  a  nonsuit, 
urging  as  grounds  therefor  :  "  First,  that  it  does  not  ap- 
pear from  the  testimony  that  there  was  any  attachment 
ever  levied  so  as  to  give  the  court  jurisdiction,  and  that  the 
court  had  and  has  no  jurisdiction  in  this  cause  ;  second, 
there  is  no  evidence  before  the  court  that  any  or  either  of 
the  said  chattel  mortgages  or  the  said  assignment  is  fraud- 
ulent or  void  or  voidable."  This  motion  was  denied, 
and  the  defendants  thereupon  proceeded  to  introduce  their 
evidence.  It  thus  appears  that  the  only  objection  made 
to  the  filing  of  the  supplemental  complaint  was  that  it 
came  too  late,  and  ought  to  have  been  filed  at  some  pre- 
vious stage  of  the  trial.  The  defendants  did  not  object 
because  it  was  insufficient,  or  express  any  desire  to,  or 
move  against  it  as  a  pleading.  No  objection  was  made 
to  its  being  filed  because  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  suit,  or  that  by  it  the  plaintiffs 
sought  to  maintain  their  suit  upon  facts  occurring  since 
the  filing  of  the  original  complaint.  The  defendants  had 
ample  opportunity  to  raise  such  questions,  but  they  simply 
objected  to  the  court  granting  the  plaintiffs  leave  to  file 
the  supplemental  complaint  on  the  sole  ground  that  it 
ought  to  have  been  filed  before.     We  think,  therefore,  we 
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were  justified  in  proceeding  on  the  theory  that  the  objec- 
tion now  sought  to  be  made  to  the  complaint  was  waived 
because  not  made  at  the  hearing.  It  is  true  the  supple- 
mental complaint  in  form  was  not  filed  at  the  time,  but 
the  trial  proceeded  without  objection,  so  far  as  the  record 
discloses,  with  the  understanding  that  it  should  be,  as 
stated  by  the  court,  deemed  on  file. 

Counsel  also  rediscusses  in  the  petition  for  rehearing 
the  facts  in  the  case.  But,  in  view  of  the  original  opin- 
ion, it  is  sufficient  to  say  that  a  re-examination  of  the 
record  has  confirmed  us  in  the  views  already  expressed. 

10.  It  appears,  however,  that,  after  the  satisfaction 
of  all  claims  ordered  paid  by  the  decree  herein,  there  will 
remain  in  the  hands  of  the  receiver,  or  of  the  court  be- 
low, a  considerable  amount  of  money — the  proceeds  of  the 
sale  of  the  property  covered  by  defendants'  mortgages — 
which  counsel  for  defendants  move  to  be  paid  over  to 
them.  The  claim  of  the  plaintiffs  seems  to  be  that  such 
money  should  be  distributed  among  Redmond's  creditors, 
according  to  their  respective  rights,  and  that  an  oppor- 
tunity ought  to  be  given  them  to  present  their  claims. 
But  this  is  not  a  proceeding  instituted  for  the  benefit  of 
his  general  creditors,  but  is  a  suit  brought  by  plaintiffs  to 
set  aside  and  have  declared  void  as  to  them  the  chattel 
mortgages  referred  to  in  the  pleadings.  These  mortgages 
are  valid  between  the  parties,  and  the  only  creditors  chal- 
lenging their  validity  in  this  suit  are  the  plaintiffs,  and 
the  intervening  creditors,  Kuh,  Nathan  &  Fisher  Com- 
pany and  Sweet,  Orr  &  Company.  As  to  them  the  instru- 
ments are  fraudulent  and  void,  but,  so  far  as  this  pro- 
ceeding is  concerned,  they  are  valid  for  all  other  purposes. 
We  are  of  the  opinion,  therefore,  that  the  balance  on  hand 
ought  to  be  paid  over  to  the  defendants.  The  decree  en- 
tered here  will  be  modified  accordingly,  and  the  petition 
for  a  rehearing  overruled.  Rehearing  Denied. 
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Argued  17  January;  decided  5  March;  rehearing  denied  18  August,  1900. 
8EI.I.WOOD  r.  HENNEMAN. 

[eOPac.l2.] 

1.  Reformation  of  Instruments— Plkadino  the  Mistake.— In  suit  to  reform 

a  deed  for  mistake  in  dencrlptlon,  a  complaint  setting  out  both  the  true  and 
the  false  descriptions  Is  a  sufficient  compliance  with  the  rule  requiring  such 
a  complaint  to  distinctly  show  the  original  agreement,  and  point  out  wherein 
there  is  a  mistake :   Ramsey  v.  LoomUsj  6  Or.  .%7,  applied. 

2.  Reformation— Mutual  Mistake— Confidential  Relation.— Where  a  re- 

formation of  an  instrument  is  asked  on  the  ground  of  mutual  mistake,  it  is 
not  necessary  to  show  any  relation  of  trust  between  the  parties,  though  such 
a  relationship  would  have  to  be  shown  if  the  suit  was  based  on  fmud. 
8.  Reformation— Remedy  at  Law— Mutual  Mlstake.— In  a  suit  to  reform  a 
deed,  an  objection  that  the  purpose  of  the  suit  is  to  try  title,  for  which  plain- 
tiff has  an  adequate  remedy  at  law.  Is  untenable,  where  the  complaint  avers 
mutual  mistake  of  the  parties  as  to  the  boundaries,  since  the  averment  is  suf- 
ficient to  confer  Jurisdiction,  and  to  authorize  reformation  of  the  deed:  South 
I^n-tland  Land  Cb.  v.  Munger,  86  Or.  *I67,  cited. 

From  Clackamas  :    Alfred  F.  Sears,  Jr.,  Judge. 

Bill  by  James  R.  W.  Sellwood  and  others  against  P.  J. 
Henneman  and  others  to  reform  two  deeds.  It  is  alleged 
ill  the  complaint  that  on  September  7,  1880,  plaintiffs 
and  James  R.  W.  Sellwood  were  the  owners  in  fee  and 
possessed  of  the  following  described  premises,  situate  in 
Clackamas  County,  Oregon,  to  wit:  Commencing  at  a 
stone  in  the  center  of  the  road  at  the  intersection  of  land 
owned  by  J.  R.  W.  Sellwood,  H.  P.  Walker,  F.  Lehman, 
and  P.  Hagenberger,  in  section  36,  township  1  south,  of 
range  1  east;  thence  south  13.06  chains;  thence  south 
57°  east,  8.30  chains  ;  thence  north  18.67  chains  ;  thence 
south  81°  west,  7.05  chains,  to  the  place  of  beginning, — 
containing  eleven  and  three-eightieths  acres, — and  on 
that  day  bargained  and  sold  the  same  to  the  defendant 
J.  G.  Zinser  for  the  sum  of  $75  per  acre  ;  that  said  tract 
was  surveyed  by  N.  W.  Randall,  the  then  sui*veyor  of 
said  county,  who  set  stakes  at  each  corner,  and  furnished 
a  description  thereof  which  by  mistake  was  as  follows  : 
Commencing  at  said  stone;  thence  south  13.06  chains; 
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theuce  south  57°  east,  8.70  chains;  thence  north  18.90 
chains ;  thence  south  81°  west,  7  chains,  to  the  place  of 
beginning,— containing  eleven  and  three-eightieths  acres  ; 
that  on  said  day  plaintiffs  and  James  R.  W.  Sellwood  exe- 
cuted a  deed  to  Zinser  of  the  tract  as  described  by  the  sur- 
veyor, which  by  mutual  mistake  included  a  strip  of  land 
adjoining  that  intended  to  be  conveyed  on  the  east,  de- 
scribed as  follows:  Beginning  at  a  point  in  the  said  county 
road  north  81°  east,  7.05  chains  from  said  stone  ;  thence 
south  18.67  chains;  thence  south  57°  east,  40  links;  thence 
north  89.90  chains ;  thence  south  81°  west,  47  links,  to 
the  place  of  beginning,^-containing  three-fourths  of  an 
acre  more  than  was  intended  by  either  of  said  parties  to 
be  conveyed ;  that  on  April  27,  1882,  Zinser  and  wife 
conveyed  to  the  defendant  P.  J.  Henneman  all  their  in- 
terest in  said  premises,  by  a  deed  containing  the  same 
description  as  in  that  from  the  Sell  woods,  but  it  was  in- 
tended thereby  to  convey  only  the  tract  so  staked  by 
Randall ;  the  stakes  set  by  him,  having  been  shown  to 
Henneman,  who  took  the  premises  with  knowledge  of 
the  true  boundaries  thereof ;  that  neither  of  the  parties 
to  the  suit  discovered  said  mistake  until  September,  1891; 
and  that  plaintiffs  have  succeeded  to  all  the  interest  James 
R.  W.  Sellwood  had  in  the  tract  of  land  so  erroneously 
conveyed.  The  answer  having  denied  the  material  alle- 
gations of  the  complaint,  a  trial  was  had,  resulting  in  a 
decree  reforming  the  deeds  to  Zinser  and  Henneman, 
from  which  the  latter  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Wil- 
liams^  Wood  &  Linthicum,  with  an  oral  argument  by  Mr. 
George  Henry  Williams, 

For  respondents  there  was  a  brief  and  an  oral  argument 
by  Mr,  Algernon  Sydney  Dresser. 
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Mr.  Justice  Moore,  after  stating  the  facts,  delivered, 
the  opinion  of  the  court. 

1 .  It  is  contended  by  appellant's  counsel  that  the  plain- 
tiffs having  failed  to  allege  the  contract  entered  into  be- 
tween him  and  Henneman,  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  suit,  and  hence  the 
court  erred  in  overruling  the  demurrer  thereto.  It  has 
been  repeatedly  held  by  this  court  that,  in  a  suit  to  reform 
a  deed  or  written  contract  on  the  ground  of  mistake,  the 
complaint  should  distinctly  show  the  original  agreement 
of  the  parties,  and  point  out  with  clearness  and  precision 
wherein  there  was  a  mistake  :  Leivift  v.  Lewis,  5  Or.  169  ; 
Stephens  v.  Murton,  6  Or.  193  ;  McCoy  v.  Bay  ley,  8  Or. 
196;  Foster  v.  Schmeer,  15  Or.  363  (15  Pac.  626);  Hy- 
land  V.  Hyland,  19  Or.  51  (23  Pac.  811)  ;  Meier  v.  Kelly, 
20  Or.  86  (25  Pac.  73)  ;  Osborn  v.  Ketchum,  25  Or.  352 
(35  Pac.  972) ;  Thornton  v.  Krimbel,  28  Or.  271  (42  Pac. 
995).  In  Ramsey  v.  Loomis,  6  Or.  367,  Boise,  J.,  com- 
menting upon  the  sufficiency  of  a  complaint  in  a  suit  for 
the  reformation  of  a  deed,  says  :  '*A11  that  is  necessary 
in  the  complaint  is  that  it  shall  plainly  show  to  the  court 
the  alleged  mistake  which  it  is  asked  to  correct,  and,  if 
the  false  description  and  the  true  description  are  both  set 
out  in  the  complaint,  the  court  is  informed  of  all  the  facts 
which  are  necessary  to  enable  it  to  grant  the  relief  prayed 
for."  The  complaint  herein  conforms  to  the  rule  an- 
nounced in  the  case  last  cited,  and,  in  our  judgment,  is 
sufficient. 

2.  It  is  maintained  that  a  court  of  equity  will  not  re- 
form a  written  instrument  unless  it  clearly  appears  that 
some  relations  of  trust  or  confidence  existed  between  the 
parties,  and,  in  support  of  the  point  contended  for,  ap- 
pellant's counsel  cite  the  cases  of  Archer  v.  California 
Lum.  Co.  24  Or.  341  (33  Pac.  526) ;    Kldnsorge  v.  Rohse, 

86  Ob.— 87. 
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25  Or.  51  (34  Pac.  874),  and  Hawkins  v.  Hawkins,  50  Cal. 
558.  In  each  of  these  cases  fraud  was  alleged  as  the 
ground  for  the  reformation,  and  the  rule  announced  there- 
in is  founded  upon  the  legal  principle  that  a  party  cannot 
escape  the  consequences  of  his  own  negligence  in  failing 
to  examine  the  contents  and  terms  of  a  written  instru- 
ment which  he  is  induced  to  execute,  unless  there  exists 
between  them  some  fiduciary  relation  or  trust  which 
would  warrant  an  exercise  of  the  confidence  reposed  : 
Story,  Eq.  Jur.  §  307;  Rider  v.  Kelso,  53  Iowa,  367  (5N. 
W.  509).  In  the  case  at  bar  mutual  mistake,  and  not 
fraud,  is  alleged  as  the  ground  for  the  reformation  of  the 
deeds  ;  and,  this  being  so,  it  was  not  necessary  to  allege 
or  prove  that  any  relation  of  trust  or  confidence  existed 
between  plaintiffs  and  Zinser. 

3.  It  is  contended  that  the  object  of  this  suit  is  to  try 
the  title  to  the  tract  of  land  lying  between  the  eastern 
boundary  as  given  in  Zinser's  deed  and  the  line  as  claimed 
by  the  plaintiffs,  and  that,  as  an  action  at  law  aflFords  an 
adequate  remedy  for  such  purpose,  a  court  of  equity  is 
without  jurisdiction  to  try  the  case,  and  hence  it  was  error 
not  to  dismiss  the  suit.  It  is  alleged  in  the  complaint 
that  plaintiffs  are  the  owners  in  fee  and  in  the  possession 
of  the  tract  in  dispute,  and  the  court  found  that  they  were 
such  owners,  and  that  the  defendants  had  no  right,  title, 
or  interest  therein.  This  allegation  and  finding  would 
ordinarily  seem  to  give  force  to  the  contention  of  appel- 
lant's counsel,  but  the  averment  in  the  complaint  of  a 
mutual  mistake  of  the  parties,  which  constitutes  the  gra- 
vamen of  the  suit,  controls,  and  is  sufficient  to  confer 
jurisdiction  upon  a  court  of  equity,  and  to  authorize  it 
to  reform  the  deeds  :  South  Portland  Land  Co,  v.  Munger, 
36  Or.  457  (60  Pac.  5).  What  is  here  said  in  regard  to  the 
adequacy  of  the  legal  remedy  is  also  true  of,  and  equally 
applicable  to,  the  contention  of  appellant's  counsel  that 


Mar.  1900.]        Sellwood  v.  Henneman.  579 

this  is  a  suit  to  settle  a  disputed  boundary,  in  which  no 
peculiar  equity  has  arisen  from  the  conduct,  situation, 
or  relation  of  the  parties,  and  hence  the  court  erred  in  not 
appointing  commissioners  to  establish  and  mark  out  upon 
the  ground  the  boundaiy  as  required  by  statute  (Hill's 
Ann.  Laws,  §  506). 

Considering  the  case  on  the  merits,  the  evidence  shows 
that  prior  to  the  execution  of  the  deed  to  Zinser  a  right 
had  been  granted  to  back  the  water  to  a  given  point  in  a 
creek  flowing  across  the  premises  conveyed  to  him,  which 
point  was  indicated  by  a  stake  standing  near  the  creek, 
east  of  which  plaintiffs  refused  to  sell  or  convey  any  land  ; 
that,  in  surveying  the  tract  conveyed,  Randall  began  at 
the  northwest  corner  and  ran  south  13.06  chains  to  a 
fence  ;  thence  south  57°  east,  8.70  chains,  to  a  point  due 
south  of  a  fir  tree  which  was  supposed  to  be  in  line  with 
said  stake  ;  thence  north  to  said  tree,  on  arriving  at  which 
it  was  discovered  that  it  stood  east  of  the  stake.  The  de- 
fendant J.  6.  Zinser,  being  called  as  a  witness  for  plain- 
tiffs, testified  in  relation  to  the  survey  of  the  east  boundary 
of  said  tract,  as  follows:  *  *Then,  after  we  got  to  the  south- 
east, we  turned  and  surveyed  in  a  direct  line  north, — as 
I  stated  before,  the  bearing  for  that  fir  tree, — and,  when 
we  got  near  the  creek,  Mr.  Sellwood  discovered  that  we 
were  past  the  stake  he  had  described,  and  he  got  a  little 
excited  about  it,  and  said  we  had  to  go  to  work  and  meas- 
ure the  whole  place  over.  So  Mr.  Randall  said:  *No, 
Mr.  Sellwood,  that  is  not  necessary.  We  have  got  the 
surrounding  now  of  the  place,  and  you  just  set  a  stake 
how  far  east  you  want  to  sell  this  man,  and  then  we  meas- 
ure from  this  line  we  already  surveyed,  right  west,  and 
deduct  this  out  of  the  line  we  had  already  surveyed.  We 
had  the  whole  of  the  survey,  any  way,  and  the  amount  of 
acres  we  could  figure  up.'  And  so  Mr.  Sellwood  under- 
stood that,  and  that  is  the  way  we  made  it."    A  stake  in- 
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dicating  the  east  boundary  as  agreed  upon  having  been 
driven  at  the  creek  west  of  the  stake  marking  the  limit  of 
the  backwater,  T.  R.  A.  Sellwood  and  J.  C.  Hungerford 
each  says  that  he  went  back  to  the  southeast  corner  with 
Randall,  who  took  up  the  stake  he  had  set  at  that  point, 
and,  measuring  back  on  the  south  boundary  a  sufficient 
distance  to  coincide  with  the  stake  set  by  Sellwood  at  the 
creek,  the  surveyor  drove  a  stake  for  the  permanent  south- 
east corner  of  the  tract.  The  evidence  also  shows  that 
Randall  extended  the  line  north  from  the  stake  as  set  by 
Sellwood  to  a  point  in  the  center  of  the  county  road,  at 
which  he  drove  a  stake  for  the  northeast  corner,  in  line 
with  an  old  gatepost  now  standing  on  the  south  side  of 
said  road.  Sellwood,  in  a  few  months  after  the  survey 
was  made,  built  a  picket  fence  from  the  gate  post  south 
for  some  distance  on  the  line  to  a  point  from  which  Zinser 
built  a  pole  fence  south  on  or  near  said  line  to  a  point  on 
the  land  from  which  the  brush  and  timber  had  not  been 
cleared .  Before  conveying  the  tract  to  Henneman,  Zinser 
pointed  out  to  him  the  location  of  the.  stake  at  the  south- 
east corner  ;  and  Henneman,  after  securing  a  deed,  cleared 
the  timber  and  brush  from  the  east  boundary,  and  built 
a  worm  fence  from  Sellwood 's  picket  fence  south  on  or 
near  the  line  to  the  permanent  stake  so  set  by  Randall. 
In  1891  the  tract  described  in  Sellwood 's  deed  was  sur- 
veyed by  course  and  distance,  and  it  was  then  discovered 
that  the  fences  so  built  were  not  located  upon  the  line  as 
there  indicated,  whereupon  Henneman  claimed  that  his 
premises  extended  to  the  boundary  as  given  in  the  deed. 
It  would  be  useless  to  quote  more  from,  or  to  comment 
further  upon,  the  testimony,  which  convinces  us  that, 
notwithstanding  Randall  reset  the  stake  at  the  southeast 
corner,  he  neglected  to  make  in  his  notes  of  the  survey 
any  deduction  from  the  description  of  the  length  of  the 
line  as  run  for  the  south  boundary  to  correspond  with  the 
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point  agreed  on  at  the  creek,  and  that  plaintiffs  and  Zinser, 
relying  upon  the  accuracy  of  the  description  as  given  by 
him,  executed  and  accepted  the  deed  under  a  mutual  mis- 
take as  to  the  east  boundary ;  and,  this  being  so,  it  fol- 
lows that  the  decree  is  affirmed.  Affirmed. 


Argued  22  January ;  decided  5  March,  1900. 
HUFFMAN  r.  KNIGHT. 

I  60  Pac.  207.1 

1.  Replevin  and  Tboveb— Res  Judicata.— Dlaralssal  of  an  action  of  replevin 

because  replevin  will  not  lie  for  an  undivided  Interest  is  not  a  bar  to  an  action 
for  trover,  as  title  to  or  right  to  posses.sion  of  the  property  was  not,  and  could 
not  have  been,  tried  in  the  first  action.  ^ 

2.  Splitting  Cause  of  Action  Between  Replevin  and  Trovke.— The  doc- 

triner  of  splitting  of  cause  of  action  does  not  prevent  one  whose  property  is 
taken  by  a  single  trespass  ftom  maintaining  replevin  for  so  much  of  the  prop- 
erty as  is  owned  absolutely  by  him,  and  trover  for  the  remainder,  owned  by 
him  In  common  with  another. 

3.  Parol  and  Secondary  Evidence.— Oral  evidence  Is  not  competent  to  show 

the  contents  of  an  instrument  without  accounting  for  its  absence. 

From  Marion  :    George  H.  Burnett,  Judge. 

Action  by  W.  J.  and  F.  H.  HuflFman  against  John 
Knight  for  converting  certain  personal  property  belong- 
ing to  plaintiffs.  Judgment  for  plaintiffs,  from  which 
defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Peter  II.  D^Arcy  and  Samuel  T.  Richardson. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Messrs.  John  A.  Carson  and  William  M.  Kaiser. 

Mr.  Jusxicb  Bean  delivered  the  opinion  of  the  court. 

On  August  7, 1895,  the  defendant,  as  SheriflF  of  Marion 
County,  attached  a  quantity  of  wheat  and  oats,  two  flocks 
of  sheep,  and  other  chattels,  under  a  writ  of  attachment 
issued  in  an  action  brought  by  Benton  P.  Taylor  against 
L.  B.  Huffman.     Shortly  thereafter  the  present  plaintiffs 
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commenced  an  action  to  recover  possession  thereof.  In 
their  complaint  they  alleged  that  they  were  the  owners 
and  entitled  to  the  immediate  possession,  as  tenants  in 
common,  of  an  undivided  two-thirds  interest  in  the  wheat 
and  oats,  an  undivided  one-half  interest  in  the  two  flocks 
of  sheep,  and  the  whole  of  the  other  property.  The  jury 
found  that  they  were  the  owners  and  entitled  to  the  im- 
mediate possession  of  all  the  property  except  the  undi- 
vided property,  and  that  the  defendant  was  entitled  to 
the  possession  of  it.  A  judgment  was  thereupon  ren- 
dered in  favor  of  the  plaintiffs  for  the  posssesion  of  all 
the  property  except  the  undivided  part,  and  that  as  to 
it  '*the  action  be,  and  the  same  is  hereby,  dismissed." 
Thereafter  the  defendant  sold  the  undivided  property 
under  an  execution  issued  on  the  judgment  recovered  in 
the  action  of  Taylor  against  Huffman,  whereupon  the 
plaintiffs  brought  the  present  action  in  trover  to  recover 
the  value  of  their  interest  in  such  property  ;  and,  the  de- 
fendant having  pleaded  the  former  action  of  replevin  in 
bar,  the  court  ruled  that  it  was  no  defense,  and  refused 
to  admit  the  judgment  roll  in  evidence.  The  plaintiffs 
recovered  judgment  and  the  defendant  appeals,  assign- 
ing as  error  the  refusal  of  the  trial  court  to  hold  that  the 
former  action  of  replevin  is  a  bar  to  this  proceeding,  its 
exclusion  of  certain  testimony,  and  in  giving  certain  in- 
structions to  the  jury. 

1.  It  is  familiar  law  that  a  judgment  on  the  merits  in 
an  action  of  replevin  is  a  bar  to  another  replevin  action, 
or  one  of  trover  for  the  same  trespass  (Shinn,  Repl.  §§ 
61,  713  ;  McGuire  v.  Galligan,  57  Mich.  38,  23  N.  W.  479  ; 
Cobbey,  Repl.  1166),  whether  the  first  action  was  for  the 
recovery  of  all,  or  only  a  part  of,  the  property  taken  {Fol- 
som  V.  Clernoice,  119  Mass.  473  ;  Moran  v.  Plankinton,,  64 
Mo.  337  ;  Funk  y.Funk,  35  Mo.  App.  246) .  This  doctrine 
proceeds  upon  the  theory  that  all  acts  done  by  one  tres- 
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pass  constitute  but  one  cause  of  action,  and  that  a  party 
cannot  divide  up  an  entire  demand,  and  bring  several  ac- 
tions thereon  :  1  Van  Fleet,  Former  Adj.  §§  261, 387  ;  Far- 
rington  v.  Payne ^  15  Johns.  431 ;  Hite  v.  Long,  6  Rand. 
(Va.)  457  (18  Am.  Dec.  719);  Benmtt  v.  Hood,  1  Allen  47 
(79  Am.  Dec.  705);  Baird  v.  United  States,  96  U.  S.  430, 
24  L.  Ed.  703 ;  Claflin  v.  Fletcher,  10  Biss.  281,  7  Fed. 
851 ;  Hatch  v.  Coddington,  32  Minn.  92  (19  N.  W.  393). 
But,  manifestly,  it  cannot  apply  to  a  case  where  the  issue 
in  the  second  action  was  or  could  not  have  been  deter- 
mined in  the  first.  A  failure  of  a  party  to  recover  because 
he  has  mistaken  his  remedy,  does  not  preclude  him  from 
asserting  his  rights  in  a  proper  proceeding.  Thus,  the 
failure  of  a  mortgagee  of  chattels  to  recover  them  by  re- 
plevin from  an  officer  by  whom  they  were  seized  under 
execution,  because  the  law  provided  a  different  remedy, 
is  no  bar  to  a  proper  proceeding  for  their  recovery:  Con7i 
V.  Bernheimer,  67  Miss.  498  (7  South.  345).  Nor  is  a  judg- 
ment for  defendant  in  replevin,  because  of  the  statute  of 
limitations,  a  bar  to  an  action  in  trover  not  affected  by 
that  statute  :  Johnson  \.  White,  21  Miss.  584.  And,  again, 
where  a  sheriff  recovers  the  value  of  goods  taken  from 
him  in  an  action  of  replevin,  because  it  was  not  the  proper 
remedy,  the  owner  may  recover  their  value  in  an  action 
in  trover:  Kittredge  v.  Holt,  58  N.  H.  191.  So,  if  one 
replevy  a  chattel,  and  is  defeated  because  the  defendant 
is  only  a  tenant  in  common,  that  does  not  affect  his  title  : 
Gaar  v.  Hard,  92  111.  315.  And,  again,  a  judgment  against 
a  plaintiff  in  an  action  of  replevin,  rendered  solely  because 
of  his  having  failed  to  make  and  prove  a  lawful  demand 
for  the  surrender  of  the  goods,  is  no  bar  to  a  subsequent 
action  of  replevin  by  him  for  such  goods  :  Roberts  v.  Nor- 
ris,  67  Ind.  386.  Now,  it  is  evident  that  the  plaintiffs 
failed  in  their  replevin  action,  so  far  as  the  undivided 
property  is  concerned,  because  replevin  will  not  lie  for  an 
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undivided  interest.  It  will  be  observed  that  no  judgment 
was  rendered  aflfecting  the  title  to  such  property,  but  as 
to  it  the  action  was  dismissed,  which  was  equivalent  to 
a  mere  judgment  of  nonsuit.  It  is  a  general  rule  that 
replevin  will  not  lie  for  an  undivided  interest  in  property 
(Phipps  V.  Taylor,  15  Or.  484,  16  Pac.  171 ;  Shinn,  Repl. 
§  206  ;  Cobbey,  Repl.  §  238 ;  20  Am.  &  Eng.  Enc.  Law 
(1  ed.),  1050  ;  Hart  v.  Fitzgerald,  2  Mass.  509,  3  Am.  Dec. 
75),  whatever  the  rule  may  be  in  case  of  the  confusion  or 
commingling  of  property  belonging  to  one  person  with 
that  of  another,  of  the  same  grade  and  quality.  The  com- 
plaint in  the  replevin  action  alleged  that  the  plaintiffs 
were  the  owners  of  an  undivided  interest  in  the  property 
sought  to  be  recovered,  and,  under  the  law,  one  tenant 
in  common  of  a  chattel  cannot  maintain  replevin  for  it 
without  joining  his  co-tenants.  It  is  apparent,  therefore, 
that  the  judgment  in  the  former  action  is  no  bar  to  the 
present  one,  because  the  title  of  plaintiffs  to  the  property 
now  in  controversy,  or  their  right  to  the  possession  there- 
of, was  not  in  issue,  and  could  not  have  been  tried,  in 
that  action. 

2.  The  remaining  question  on  this  branch  of  the  case 
is,  therefore,  whether  a  party  whose  property  is  taken  by 
a  single  trespass  may  maintain  replevin,  so  far  as  it  is  the 
proper  and  appropriate  remedy,  and  recover  the  posses- 
sion of  so  much  of  the  property  as  can  be  included  in  such 
an  action,  and  trover  for  the  remainder.  The  doctrine 
which  prohibits  a  person  from  splitting  a  single  cause  of 
action  into  several,  and  suing  his  adversary  in  piecemeal, 
is  grounded  on  public  policy,  and  the  maxim  which  de- 
clares that  no  person  shall  be  twice  vexed  for  one  and  the 
same  cause.  It  is,  however,  by  no  means  an  inflexible 
rule.  '*If,"  says  Mr.  Van  Fleet,  '*a  person,  by  excusa- 
ble accident,  mistake,  or  neglect,  or  by  the  fraud  of  his 
adversary  unmixed  with  his  own  fault,  splits  a  single 
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cause  of  action  into  two  parts,  an  adjudication  in  respect 
to  one  will  not  bar  a  suit  upon  the  other  :"  1  Van  Fleet, 
Former  Adj.  p.  206.  It  differs  from  the  doctrine  of  res 
adjudicata  in  that  it  is  based  exclusively  on  grounds  of 
public  policy,  and  .is  not  aided  by  the  presumptive  cor- 
rectness of  a  former  judgment,  and  ought  not  to  be  per- 
mitted to  favor  a  wrongdoer  as  against  the  injured  party. 
It  would  be  protecting  a  trespasser,  to  the  injury  of  the 
owner,  to  hold  that  a  person  whose  property  is  wrongfully 
taken  by  a  single  trespass  cannot  maintain  an  action  in 
replevin,  so  far  as  it  is  the  proper  and  appropriate  remedy, 
for  so  much  of  the  property  as  can  be  included  in  the  ac- 
tion, and  trover  for  the  remainder.  Otherwise,  he  would 
be  compelled  to  waive  his  right  to  the  possession  of  the 
specific  property  wrongfully  and  unlawfully  taken  from 
him,  and  which  might  possess  some  peculiar  and  unusual 
value,  and  resort  to  the  action  of  trover,  because  replevin 
would  not  lie  for  a  portion  of  the  property  taken  at  tlie 
same  time,  or  to  forego  a  part  of  his  right,  and  be  satisfied 
with  a  partial  reparation  for  the  wrong.  Such  a  doctrine 
does  not  commend  itself  to  our  judgment,  nor  do  we  be- 
lieve it  to  be  supported  by  either  reason  or  authority.  If 
a  trespass  be  committed  by  tlie  wrongful  taking  of  prop- 
erty, some  of  which  is  owned  absolutely  by  the  plaintiff, 
and  the  remainder  is  owned  by  him  as  a  tenant  in  common 
with- another,  we  know  of  no  rule  requiring  him  to  elect 
whether  he  shall  sue  in  rejolevin  for  the  property  which 
he  owns  absolutely,  and  forego  his  right  to  the  property 
which  he  owns  in  common,  and  for  which  he  cannot  main- 
tain an  action  of  replevin,  or  waive  his  right  to  recover 
the  possession  of  any  propert}%  and  sue  in  trover  for  dam- 
ages for  the  conversion  of  all.  We  are  of  the  opinion, 
therefore,  that  the  replevin  action  is  no  bar  to  this,  and 
that  the  court  did  not  err  in  its  ruling  in  regard  thereto. 
3.     There  was  no  error  in  striking  out  the  testimony  of 
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the  witnesses  Van  Nuys  and  Robertson.  Van  Nuys  un- 
dertook to  testify  as  to  the  contents  of  an  instrument  not 
produced  in  court,  nor  its  loss  accounted  for ;  and  Robert- 
son, to  certain  statements  of  L.  B.  Huflfman  made  not  in 
the  presence  of  the  plaintiffs  or  either. of  them.  Nor  do 
we  find  error  in  giving  the  instructions  complained  of,  or 
in  refusing  those  requested.  The  instructions,  when  taken 
as  a  whole,- correctly  and  fairly  state  the  law  on  the  ques- 
tion of  fraudulent  sales. 

It  is  claimed  that  the  court  erred  in  sustaining  the  ob- 
jection of  the  plaintiff  to  a  question  propounded  to  the  wit- 
ness W.J.  Huffman  on  cross-examination,  as  to  whether 
he  was  present  at  a  settlement  that  was  being  entered  into 
between  his  father,  L.  B.  HuflFman,  and  Taylor,  the  plain- 
tiff, in  the  action  in  which  the  w^rit  of  attachment  was 
issued.  This  conversation  occurred,  if  at  all,  long  before 
the  plaintiffs  claimed  to  have  purchased  the  property  in 
controversy,  and  was  therefore  immaterial  and  irrelevant. 
It  follows  that  the  judgment  of  the  court  below  must  be 
affirmed,  and  it  is  so  ordered.  Affirmed. 

Argued  23  January ;   decided  5  March ;   rehearing  denied  26  March,  1900. 
BURKHART  i\  HART. 

[eOPac.  205.1 

1.  Dependent  and  Independent  Contracts.— Defendant,  desirous  of  having 

a  street  opened  along  his  premises,  gave  his  note  to  plaintiff  for  his  share  of 
the  expense  of  dedicating  sufficient  land  for  the  purpose,  who  agreed  within  a 
reasonable  time  to  pn>cure  the  ojwnlng  of  the  street  at  his  own  expense.  J/c/d, 
that  the  agreements  of  the  parties  were  not  Independent  contracts,  rendering 
evidence  of  nonperformance  inadmissible  In  an  action  on  the  note.— ^cw^ 
V.  Bingham^  6  Or.  76,  cited. 

2.  Parol  Evidence  Showing  Contract.— The  existence  of  a  wrltten.acknowl- 

edgment  of  a  previous  parol  contract  does  not  affect  the  right  to  show  by  parol 
evidence  what  were  the  terms  of  such  contract. 

From  Multnomah  :    Alfred  F.  Sears,  Jr.,  Judge. 
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Action  by  T.  T.  Burkhart,  an  assignee  after  maturity  of 
a  promissory  note,  to  recover  from  R.  C .  Hart  the  amount 
thereof.     Judgment  for  defendant  and  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Messrs,  P.  P.  Dabney,  E,  B.  Seabrook,  and  W.  A .  Munly. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Lydell  Baker, 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

This  action  was  commenced  October  3, 1896,  to  recover 
on  a  promissory  note  for  $100,  executed  by  the  defendant, 
and  made  payable  to  the  order  of  the  Title  Guarantee  & 
Trust  Company,  one  year  after  date,  and  assigned  to  the 
plaintiff  after  maturity.  The  complaint  is  in  the  usual 
form.  The  answer  alleges  that  at  the  time  tlie  note  was 
made  the  defendant  was  the  owner  of  a  lot  in  the  City  of 
Portland,  fronting  on  what  would  be  Yamhill  Street  if 
extended,  and  that  the  trust  company  was  the  owner  of 
property  immediately  in  front  thereof,  within  the  bound- 
aries of  such  street ;  that  the  defendant  and  other  parties 
were  desirous  of  procuring  such  extension,  and  it  was 
estimated  and  agreed  by  and  between  the  trust  company 
and  the  defendant  that  the  proportion  of  the  expense  of 
the  dedication  of  suflBcient  land  therefor,  properly  charge- 
able to  the  defendant,  was  the  sum  of  $100,  and  that,  if 
the  defendant  would  execute  the  promissory  note  men- 
tioned in  the  complaint,  the  trust  company  would,  within 
a  reasonable  time  thereafter,  and  before  the  maturity  of 
such  note,  cause  or  procure,  at  its  own  cost  and  charge, 
and  without  cost  to  the  defendant,  the  extension  of  Yam- 
hill Street  from  East  Twentieth  to  East  Twenty-Fifth 
Street,  and,  if  such  dedication  and  extension  were  not  so 
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made,  there  should  be  no  liability  ou  the  note,  and  de- 
fendant should  not  be  required  to  pay  the  same  ;  that  in 
consideration  of  the  performance  of  such  undertaking 
and  agreement  on  the  part  of  the  trust  company,  and  no 
other  or  different  consideration,  the  defendant  made,  exe- 
cuted, and  delivered  the  promissory  note  mentioned;  that 
the  company  has  failed,  neglected,  and  refused  to  procure 
the  dedication  and  extension  of  the  street  as  agreed  or  at 
all,  and  by  reason  thereof  the  consideration  of  the  note  has 
wholly  failed.  The  reply  denies  the  allegations  of  the  an- 
swer, and  sets  up  what  plaintiff  claims  to  have  been  the 
real  contract  between  the  parties.  A  judgment  was  ren- 
dered in  favor  of  the  defendant,  and  the  plaintiff  appeals, 
claiming  that  the  court  erred  in  overruling  his  objection 
to  the  admission  of  evidence  tending  to  show  nonper- 
formance by  the  trust  company  of  the  contract  alleged  in 
the  answer,  to  parol  evidence  of  such  contract,  and  in  de- 
nying a  motion  to  amend  the  reply  so  as  to  make  it  con- 
form to  the  proofs. 

1.  The  principal  contention  of  the  plaintiff  is  that  the 
respective  agreements  of  defendant  and  the  trust  com- 
pany are  independent  covenants,  and  therefore  the  failure 
of  the  trust  company  to  perform  its  contract  is  no  defense 
to  an  action  upon  defendant's  note.  In  support  of  this 
contention  he  invokes  the  well-known  rule  that  **if  a  day 
be  appointed  for  payment  of  money,  or  part  of  it,  or  for 
doing  any  other  act,  and  the  day  is  to  happen,  or  may 
happen,  before  the  thing  which  is  the  consideration  of  the 
money  or  other  act  is  to  be  performed,  an  action  may  be 
brought  for  the  money,  or  for  not  doing  such  other  act 
before  performance,  for  it  appears  that  the  party  relied 
upon  his  remedy,  and  did  not  intend  to  make  the  perform- 
ance a  condition  precedent ;  and  so  it  is  where  no  time 
is  fixed  for  performance  of  that  which  is  the  consider- 
ation of  the  money  or  other  act:'*     Note  to  Pordage  v. 
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Coie,  1  Saund.  319.  This,  however,  is  but  one  of  the 
general  rules  adopted  by  the  courts. for  determining  the 
character  of  the  respective  agreements  of  parties  to  a 
contract,  and,  like  all  general  rules,  is  not  applicable  to 
all  cases.  Indeed,  there  is  no  arbitrary  test  by  which  the 
question  can  be  determined.  The  old  decisions  turned 
upon  a  technical  construction  of  the  language  used,  but 
the  modern  doctrine  is  that  a  contract  should  be  construed 
according  to  the  meaning  and  intention  of  the  parties. 
It  is  unnecessary  for  us  to  make  special  reference  to  the 
several  rules  upon  the  subject  or  the  various  decisions  of 
the  courts.  It  is  suflRcient  to  say  that  "in  the  absence  of 
very  clear  indications  to  the  contrary,  promises,  each  of 
which  forms  the  whole  consideration  for  the  other,  will 
not  be  held  to  be  independent  of  one  another,  and  a  fail- 
ure of  one  party  to  perform  on  his  part  will  excuse  the 
other  from  liability  to  perform  :"  Clark,  Cont.  656.  Ap- 
plying this  principle  to  the  case  in  hand,  it  is  quite  clear  the 
court  committed  no  error  in  holding  that  the  nonperform- 
ance of  its  contract  by  the  trust  company  within  a  rea- 
sonable time  was  a  defense  to  an  action  upon  the  note. 
The  whole  consideration  for  the  note  was,  as  alleged,  the 
performance  by  the  company  of  its  agreement,  and  if  it 
failed  to  do  so  the  consideration  necessarily  failed.  In 
Hawley  v.  Bingham,  6  Or.  76,  the  consideration  for  the 
note  was  a  mere  agreement  and  promise  of  the  payee ; 
and  so,  also,  in  Pratt  v.  Gulick,  13  Barb.  297.  In  Walker 
V.  Clay,  21  Ala.  797,  the  note  by  its  terms  matured  before 
the  contract  of  the  payee  could  be  performed,  and  he  was 
not  in  default  at  the  time  the  action  was  brought.  In 
McRaven  v.  Crisler,  53  Miss.  542,  546,  the  note  was  due 
one  day  after  date,  and  there  was  no  allegation  or  proof 
that  a  delivery  of  the  deed  of  the  land  for  which  it  was 
the  consideration  was  to  be  made  at  or  before  the  pay- 
ment of  the  note.     It  is  often  extremely  difficult  to  de- 
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termine  whether  the  covenants  of  the  respective  parties 
to  a  contract  are  dependent  or  independent,  and  there 
is  much  conflict  in  the  authorities  upon  the  question ; 
but,  as  already  said,  each  case  depends  upon  its  own  facts 
and  the  justice  and  good  sense  of  the  matter.  And  cer- 
tainly the  payee  of  a  promissory  note,  given  in  considera- 
tion that  he  should  perform  a  promise  on  his  part,  ought 
not  to  be  permitted  to  recover  on  the  note  when  he  has 
failed  to  keep  his  promise. 

2.  It  is  also  claimed  that  the  court  erred  in  admitting 
parol  evidence  of  the  contract  between  the  defendant  and 
the  trust  company,  for  the  reason  that  such  contract  is 
in  writing.  The  original  agreement  was  in  parol,  but 
some  six  or  eight  months  later  the  defendant,  being  about 
to  sell  and  dispose  of  his  property,  obtained  for  the  pur- 
chaser a  writing  from  the  trust  company,  which  recited 
that  it  had  received  from  him  "a  promissory  note  for  one 
hundred  dollars,  in  consideration  of  the  widening  of  East 
Yamhill  Street,  adjacent  to  Lot  one,  Block  one.  Central 
Park,  dedication  to  be  executed  in  a  reasonable  time." 
It  is  contended  that  this  writing  embodies  the  contract 
between  the  parties  ;  but,  as  we  understand  the  record, 
it  is  nothing  more  than  an  acknowledgment  by  the  trust 
company  of  an  existing  contract.  In  this  view  of  the 
case  the  other  assignments  of  error  become  immaterial, 
and  the  judgment  is  affirmed.  Affirmed. 

Argued  25  January ;  decided  12  March,  1900. 
RICHMOND  V.  BliOCH. 

[OOPac.885.] 

Vai^idity  of  Executed  Parol  Trust— Fraudulent  Conveyance.— Where 
a  husband  conveyed  land  by  absolute  deed  to  his  wife,  on  the  parol  trust  that 
she  should  hold  it  In  trust  for  their  children,  her  conveyance  of  the  land  to  the 
children  will  be  upheld  as  against  her  creditors,  though  executed  after  their 
claims  accrued. 

From  Multnomah  :    John  B.  Cleland,  Judge. 
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Bill  by  F.  L.  Richmond  and  others  against  Adelaide 
Bloch  and  her  children  to  set  aside  a  conveyance  of  cer- 
tain real  property.  Defendants  appeal  from  a  decree  for 
plaintiflFs  on  the  pleadings.  Reversed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  James  Gleason, 

For  respondents  there  was  a  brief  over  the  names  of 
Chamberlain  &  Thomas,  Williams,  Wood  &  Linthicum,  and 
R,  &  E,  B.  Williams,  with  an  oral  argument  by  Mr.  Oeo. 
E.  Chamberlain. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

The  plaintiffs  commenced  this  suit  November  6,  1897, 
to  set  aside  the  deed  of  the  defendant  Adelaide  Bloch,  con- 
veying certain  real  property  to  her  children  and  co-defend- 
ants, Bessie,  Viola,  Sophie,  and  Bertha  Bloch,  and  to  sub- 
ject said  property  to  the  satisfaction  of  a  judgment  given 
and  rendered  in  the  Circuit  Court  of  the  State  of  Oregon 
for  Multnomah  County,  June  30,  1897,  in  favor  of  the 
plaintiff  F.  L.  Richmond  and  against  the  defendant  Ade- 
laide Bloch  and  others,  for  the  sum  of  $1,300,  and  $94.15 
costs  and  disbursements.  The  action  in  which  the  judg- 
ment was  rendered  was  commenced  March  27,  1897,  and 
was  for  a  malicious  prosecution  instituted  by  the  defend- 
ants therein  against  Richmond  March  9, 1897.  The  con- 
veyance complained  of  was  made  March  31,  1897,  which 
it  is  alleged  was  voluntary,  and  made  for  the  purpose  of 
cheating,  wronging,  and  defrauding  the  plaintiffs,  and 
preventing  them  from  realizing  the  amount  due  on  said 
judgment.  The  plaintiffs  other  than  Riclimond  claim  an 
attorney's  lien  upon  the  judgment.  The  defendants,  for 
a  separate  defense,  set  up  that  H.  F.  Bloch,  who  died 
May  6,  1884,  was  the  husband  of  the  defendant  Adelaide 
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Bloch,  and  the  father  of  Bessie,  Viola,  Sophie,  and  Bertha 

Bloch  ;   that  prior  to  the day  of ,  1879,  he  was 

the  owner  of  the  real  property  in  controversy  ;  that,  being 
in  feeble  health,  and  contemplating  a  removal  from  his 
home,  in  Portland,  Oregon,  he  did,  at  the  solicitation  and 
persuasion  of  the  defendant  Adelaide  Bloch,  convey  said 
property  to  her,  relying  upon  her  verbal  representation 
and  agreement  tliat  slie  would  hold  the  same  in  trust  for 
their  children,  her  co-defendants  herein  ;  that  she  ac- 
cepted said  conveyance  with  the  full  understanding,  agree- 
ment, and  trust  tliat  she  was  to  convey  said  property  to 
their  said  children  ;  that  meanwhile  she  merely  held  the 
same  in  trust  for  them,  and  with  the  purpose  of  termin- 
ating said  trust,  and  not  otherwise,  she  made  the  convey- 
ance complained  of.  It  is  not  averred  that  plaintiffs  had 
any  notice  or  knowledge  of  the  alleged  trust.  A  demurrer 
to  this  defense  was  sustained,  and,  a  decree  having  been 
rendered  for  plaintiffs,  the  defendants  appeal. 

It  is  claimed  on  the  part  of  defendants  that,  the  verbal 
or  parol  trust  having  been  executed  by  the  deed  of  the 
property  to  the  children,  such  deed  cannot  now  be  set 
aside  ;  while,  on  the  other  hand,  it  is  contended  that,  as 
the  alleged  trust  rests  in  parol,  it  is  within  the  statute  of 
frauds  and  is  incapable  of  establishment,  and  that,  not 
having  been  executed  until  plaintiffs'  claim  for  damages 
had  accrued,  the  defendant  Adelaide  Bloch  could  not  dis- 
pose of  the  property  by  voluntary  conveyance,  to  the 
prejudice  of  plaintiffs,  and  therefore  that  it  is  subject  to 
be  applied  to  the  satisfaction  of  the  judgment.  And  this 
is  the  only  question  presented. 

That  Richmond  is  one  of  those  protected  by  statute 
against  the  conveyance  of  any  estate  or  interest  in  lands 
with  the  intent  and  for  the  purpose  of  defrauding  ** credit- 
ors or  other  persons  of  their  lawful  suits,  damages,  for- 
feitures, debts,  or  demands"  (IlilFs  Ann.  Laws,  §  3059), 
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does  not  seem  to  be  controverted.  We  will  proceed,  there- 
fore, upon  the  assumption  that  such  was  his  status,  and, 
the  deed  having  been  made  subsequent  to  the  date  upon 
which  the  action  accrued,  he  is  entitled  to  have  it  set  aside 
if  fraudulent.  This  is  unlike  the  ordinary  case  where  suit 
is  brought  to  set  aside  the  conveyance  of  a  debtor,  in  that 
the  debtor  in  this  case,  and  those  claiming  under  her, 
aver  that  she  was  a  mere  trustee  of  the  property  for  the 
use  and  benefit  of  her  co-defendants  ;  and,  as  tested  by 
the  demurrer,  the  averment  must  be  taken  as  true.  It  is 
clear  that  an  express  trust  resting  in  parol  falls  within 
the  statute  of  frauds,  and  is  incapable  of  being  established: 
Hill's  Ann.  Laws,  §  781.  "  Wherever  this  statute,"  says 
Mr.  Perry  in  his  valuable  work  on  Trusts  (vol.  1  [5  ed.] , 
§  79),  "or  the  substance  of  the  statute,  is  in  force,  express 
trusts  in  realty  cannot  be  proved  by  parol .  *  *  *  They 
must  be  manifested  or  proved  by  some  writing  signed  by 
the  party  to  be  charged  with  the  trust.  They  need  not 
be  created  and  declared  in  writing,  but  only  manifested 
or  proved  by  writing ;  for,  if  there  be  written  evidence 
of  the  existence  of  the  trust,  the  danger  of  parol  evidence, 
against  which  the  statute  was  directed,  is  effectually  re- 
moved." In  support  of  this  proposition,  see,  also,  Han- 
sen V.  Berthelson,  19  Neb.  433  (27  N.  W.  423) ;  Latvson  v. 
Lawson,  117  111.  98  (7  N.  W.  84) ;  Kelly  v.  Karsner,  72 
Ala.  106 ;  Hutchinson  v.  Tindall,  3  N.  J.  Eq.  357  ;  Smith 
V.  Howell,  11  N.  J.  Eq.  349. 

It  is  not  necessary,  however,  that  the  writing  declar- 
ative of  the  trust  should  have  been  executed  contempo- 
raneously with  the  instrument  under  which  the  trustee 
acquired  and  holds  the  property.  Any  subsequent  ac- 
knowledgement thereof,  by  deed  or  other  writing,  suffi- 
ciently clear  and  explicit  in  its  terms  and  conditions  to 
manifest  the  purpose  and  capacity  in  which  he  holds,  will 
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fulfill  the  demands  of  the  statute,  and  supply  the  requisite 
evidence  by  which  to  establish  the  trust :  Smith  v.  Howell^ 
11  N.  J.  Eq.  349  ;  Cain  v.  Cox,  23  W.  Va.  594  ;  Price  v. 
Brown,  4  S.  C.  144  ;  Gardner  v.  Rowe,  2  Sim.  &  S.  346.  In 
Cain  V.  Cox  the  declaration  of  trust  was  in  the  nature  of 
a  title  bond  executed  by  the  grantee  some  six  years  after 
the  conveyance  to  her  by  deed  under  which  the  trust  was 
claimed.  In  Smith  v.  Howell  the  declaration  of  trust  was 
signed  ten  years  after  the  making  of  the  deed,  and  in 
Gardner  v.  Rowe  there  was  a  declaration  after  an  act  of 
bankruptcy  had  been  committed  ;  and  in  all  these  cases 
the  writing  was  held  to  be  sufficient  and  competent  by 
which  to  establish  the  trust.  The  adjudicated  purpose 
of  the  statute,  however,  is  not  to  declare  such  a  parol 
or  verbal  trust  illegal,  and  therefore  a  nullity.  But  the 
trustee  may  elect  to  perform  the  conditions  thereof,  not- 
withstanding the  absence  of  compulsory  power  ;  and  the 
courts  will,  if  he  chooses  to  act  upon  his  verbal  promise, 
protect  him  in  the  execution  of  the  trust,  and,  as  far  as 
possible,  will  protect  the  beneficiaries  in  the  enjoyment 
of  the  fruits  of  its  execution,  and  when  once  the  trust  is 
executed  it  cannot  be  revoked  :  1  Perry,  Trusts  (5  ed.), 
§§  76,  77  ;  Eaton  v.  Eaton,  35  N.  J.  Law,  290  ;  Karr  v. 
Washburn,  56  Wis.  303  (14  N.  W.  189).  In  Sieman  v. 
Austin,  33  Barb.  9,  it  was  sought  to  subject  the  interest 
of  an  apparent  owner  of  land  to  the  lien  of  a  judgment 
creditor  after  a  conveyance  to  the  real  owner  in  execution 
of  a  trust  which  rested  in  parol.  The  trust  was  express  in 
its  nature,  and  the  question  was  whether  parol  evidence 
could  be  received,  under  the  circumstances,  to  support  the 
deed  to  the  cestui  que  trust.  In  deciding  the  case,  Emott, 
J.,  said  :  "The  law  refuses  its  aid  to  enforce  agreements 
creating  trusts  or  charges  upon  lands  when  they  rest  alto- 
gether in  parol,  not  because  the  trusts  are  therefore  void, 
but  because  it  will  not  permit  them  to  be  proved  by  such 
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evidence.  But  when  a  person  who  has  received  the  title 
to  lands  purchased  for  the  benefit  of  another,  although 
without  having  declared  the  fact  in  writing,  recognizes 
and  fulfills  the  trust,  it  is  not  the  duty  of  a  court  to  deny 
its  existence.  *  *  *  If  he  fulfills  the  trust  by  con- 
veying the  property  to  the  true  owner,  there  is  no  rule 
of  equity  which  will  impeach  the  title  thus  acquired." 

While  the  land  was  in  the  name  of  Adelaide  Bloch, 
although  she  held  under  the  parol  trust,  and  was  not  in 
fact  or  in  good  morals,  according  to  the  allegations  of  the 
answer,  the  real  owner,  she  could  have,  under  the  author- 
ities, repudiated  the  trust,  and  sold  or  incumbered  the 
property,  at  her  absolute  will  and  discretion  ;  and  no  one 
could  have  said  aught  against  it  or  disturbed  the  trans- 
action, because  the  real  character  in  which  she  dealt  with 
the  property  would  not  have  been  susceptible  of  proof. 
But,  acting  upon  her  alleged  moral  obligation,  she  exe- 
cuted the  trust  after  the  plaintiffs'  demand  against  her 
accrued,  by  conveying  to  the  alleged  cestids  que  trustent. 
Now,  can  she  and  the  cestuis  qu^  trustent  justify  her  act  in 
this  regard  against  any  right  that  plaintiffs  may  possess 
to  have  their  demands  satisfied  out  of  this  property?  As 
between  the  parties  to  the  transaction,  it  is  clear  there 
can  be  no  revocation  of  the  executed  trust.  But  the  plain- 
tiffs, who  are  not  parties  thereto,  seek  to  have  the  trans- 
action which  consummated  the  parol  trust  engagement 
set  aside  as  fraudulent  and  void  because  in  contravention 
of  their  rights  as  creditors.  A  creditor  has  the  right  to 
have  the  debtor's  property  applied  to  the  payment  of  his 
debts,  but  not  the  property  of  another,  unless  it  may  be 
in  some  instances  where  he  has  been  misled  to  his  disad- 
vantage in  reliance  ujpon  the  acts  of  tliose  to  whom  it  be- 
longs. Now,  in  order  to  support  the  defense,  it  is  neces- 
sary to  prove  the  parol  trust,  which  is  a  link  in  the  chain 
of  transactions  leading  to  the  executed  trust.     The  case 
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is  different,  upon  authority,  from  one  where  the  trust  is 
yet  executory,  and  the  attempt  is  to  enforce  it.  The  parol 
trust  has  now  become  an  incident  in  the  history  of  its  con- 
summation, w^hile,  as  in  the  other  event,  it  stands  as  an 
obligation  of  the  trustee,  not  susceptible  of  legal  establish- 
ment, and  the  question  is  whether  the  trust  can  be  proved 
for  the  purpose  of  showing  that  the  same  has  been  exe- 
cuted. This  question  has  been  explicitly  answered  in  the 
affirmative  in  Moore  v.  Cottingham,  90  Ind.  239.  That 
was  a  case  where  the  husband  had  through  mesne  convey- 
ances deeded  certain  lands  to  his  wife,  pursuant  to  a  parol 
agreement  that  the  title  should  be  held  by  her  in  trust  for 
him,  in  order  to  preserve  the  property  and  prevent  him 
from  squandering  it.  In  the  execution  of  the  trust,  the 
wife,  without  joining  with  her  husband,  conveyed  to  their 
son,  and  he  to  the  husband.  The  husband  afterwards  con- 
veyed to  the  appellants,  who  sued  to  enjoin  the  sale  of  an 
undivided  interest  in  the  land  under  an  execution  issued 
upon  a  judgment  against  one  of  the  heirs  of  the  wife  ;  it 
being  claimed  that  the  wife's  deed  was  void  because  her 
husband  had  not  joined  with  her  in  its  execution.  It  was 
said  in  the  course  of  the  opinion  that  **such  trust,  as  be- 
fore remarked,  cannot  be  enforced,  but,  if  it  has  been  exe- 
cuted, the  same  will  be  upheld  and  sustained  ;  and  for 
this  purpose  proof  of  the  facts  will  be  allowed,  though 
the  trust  rests  in  parol." 

The  same  question  arose  in  a  later  case, — that  of  Hays 
V.  Reger,  102  Ind.  524  (1  N.  E.  386) .  In  that  case  Wil- 
liam Reger  conveyed  by  absolute  deed,  without  consider- 
ation, to  John  Stump,  upon  a  parol  trust  that  the  title 
should  be  held  for  the  benefit  of  Reger.  Subsequently 
Stump  and  wife,  by  direction  of  Reger,  conveyed  to 
Reger 's  wife.  While  the  legal  title  was  in  Stump,  Hays 
and  Wiles  recovered  a  judgment  against  him,  and  they 
sought  to  have  the  proceeds  of  the  premises  applied  to  the 
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satisfaction  of  their  judgment.  Mitchell,  C.  J.,  speak- 
ing for  the  court,  said  :  *'The  question  is  not  whether  the 
parol  trust  may  be  enforced,  but,  the  parties  having  vol- 
untarily executed  it,  is  it  competent  to  aver  and  prove 
that  it  existed,  in  order  to  defeat  the  apparent  lien  of 
Hays  and  Wiles'  judgment?  *  *  *  This  statute  [re- 
ferring to  the  Indiana  statute] ,  as  also  the  statute  of 
frauds,  was  enacted,  not  that  parties  might  avoid  trusts 
which  were  executed,  but  rather  to  enable  them,  in  case 
of  an  attempt  to  enforce  such  trusts  while  they  remain 
executory,  to  insist  on  certain  modes  of  proof  in  order  to 
establish  them.  The  trust  having  been  executed,  we  need 
not  determine  whether  it  was  one  arising  by  implication 
of  law,  or  whether  it  was  an  express  trust.  Whether  it 
was  one  or  the  other,  the  parties  having  voluntarily  exe- 
cuted it,  the  authorities  are  that  it  may  be  proved  by  parol 
for  the  purpose  of  showing  that  the  apparent  owner  had 
no  interest  which  was  subject  to  the  lien  of  a  judgment 
against  him."  That  case  is  much  stronger  than  the  one 
at  bar,  because  it  was  there  claimed  that  the  plaintiff  had 
obtained  a  lien  against  the  property  through  the  judgment 
while  in  the  hands  of  Stump.  But  in  the  case  at  bar  no 
lien  of  that  nature  can  be  claimed.  So  that  the  case  rests 
solely  upon  the  relation  which  the  plaintiff  sustains  to 
Adelaide  Bloch  as  a  mere  "creditor  or  other  person"  en- 
titled to  have  the  property  of  the  judgment  debtor  applied 
to  the  satisfaction  of  liis  judgment.  In  the  case  of  Sie- 
man  v.  Austin,  33  Barb.  9,  the  court  said  :  "A  debtor  will 
not  be  permitted  to  convey  away  his  property,  either  real 
or  personal,  and  relieve  it  from  the  incumbrances  occa- 
sioned by  his  debts  ;  but  there  is  nothing  to  prevent  his 
restoring  to  others  their  property,  if  it  has  been  placed 
in  his  hands.  Nor  is  there  any  reason  why  the  property 
of  others  should  be  subjected  to  the  payment  of  liis  debts, 
if  he  is  honest  enough  to  refuse  to  avail  himself  of  an  op- 
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portunity  to  use  it  for  that  purpose."  In  further  sup- 
port of  this  doctrine,  see  Borst  v.  Nalle^  28  Grat.  423. 
It  is  manifest,  under  these  authorities,  that  the  defendant 
Adelaide  Bloch  could,  as  against  the  claim  of  the  plain- 
tiffs, lawfully  convey  the  property  in  question,  in  so  far 
and  to  the  extent  that  she  held  the  same  in  trust,  to  the 
cestuis  que  trustent^  according  to  her  verbal  promise,  if  she 
chose  to  do  so,  and  thereby  discharge  her  moral  obliga- 
tion to  them,  and  that,  having  executed  the  trust  in  ac- 
cordance with  the  verbal  undertaking,  even  though  exe- 
cuted subsequent  to  the  time  the  claim  of  plaintiff  ac- 
crued, the  law  will  not  only  uphold  the  transaction  upon 
her  part,  but  will  protect  the  cestuis  que  trustent  in  the  en- 
joyment of  the  property  thus  conveyed  to  them. 

The  defendants  have  set  up  another  defense,  also,  by 
way  of  set-off,  to  which  a  demurrer  was  sustained,  but 
th^re  was  only  the  one  question  insisted  upon  here .  Hence 
the  demurrer  will  be  overruled  as  to  the  defense  here  dis- 
cussed, and  sustained  as  to  the  other,  and  it  is  so  ordered. 
The  cause  will  be  remanded  for  such  further  proceedings 
as  may  seem  meet  in  the  premises.  Rb versed. 

Decided  20  February,  1899. 
liOUGHMIIiliER  t\  liOUGHMIIiliER. 

Prom  Marion:    Henry  H.  Hewitt,  Judge. 

Divorce  proceeding  by  Ida  M.  Loughmiller  against 
Wm.  E.  Loughmiller  in  wliicli  plaintiff  appeals  from  a 
decree  against  her.  Dismissed. 

Mr.  Oeo,  G,  Bingham,  for  appellant. 

Messrs,  Holmes  &  Kellogg,  for  respondent. 

On  stipulation  of  the  parties  the  appeal  was  dismissed. 
No  opinion.  Dismissed. 
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Decided  5  ApriU  1890. 
BORWICK  V.  TAYIiOR. 

From  Multnomah:   E.  D.  Shattuck,  Judge. 

Action  by  John  Borwick  against  A.  Taylor  and  Christie 
Oaks  on  a  promissory  note  resulting  in  a  verdict  and  judg- 
ment for  plaintiff.     Dismissed  on  motion  of  appellants. 

Dismissed. 

Decided  5  June,  1889. 
Ex  PARTE  BERRY. 

[57Pac.  1102.] 

From  Umatilla:    Stephen  A.  Lowell,  Judge. 

J.  L.  Berry  appeals  from  an  order  remanding  him  to 
the  custody  of  the  sheriff  after  a  hearing  on  his  applica- 
tion to  be  released  on  a  writ  of  habeas  corpus. 

Reversed. 

Mr,  J.  H.  Raley,  for  appellant. 

Messrs.  D.  R.  N.  Blackburn,  Attorney-General,  and  Henry 
J.  Bean,  District  Attorney,  for  respondent. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  petitioner  was,  on  September  12,  1898,  committed 
to  await  the  action  of  the  grand  jury  for  the  crime  of 
"itinerantly  vending  medicine  without  a  license,"  in  vio- 
lation of  the  provision  of  section  11  of  the  act  of  1889, 
entitled  *'An  act  to  regulate  the  practice  of  medicine  and 
surgery  in  the  State  of  Oregon,"  as  amended  by  the  act 
of  1891.  He  subsequently  applied  to  be  discharged  under 
a  writ  of  habeas  corpus,  but  was  remanded  to  the  custody 
of  the  defendant,  from  which  judgment  he  appeals.  The 
questions  presented  in  the  appeal  are  identical  with  those 
in  the  case  of  Ex  parte  Ferdon,  35  Or.  171,  with  the  ex- 
ception that  the  petitioner  was  a  regularly  licensed  phy- 
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sician,  and  entitled  to  practice  medicine  and  surgery  in 
the  state  as  such.  But  the  case  is  ruled  by  the  Ferdon 
Case,  and  for  the  reasons  there  given,  the  judgment  is  re- 
versed and  the  case  remanded  with  directions  to  discharge 
the  petitioner.  Reversed. 

Decided  10  July,  180e. 
nKNDRICKS  I.  HARNEY  I.AKE  IRRIGATION  CO. 

[57  Pac.  1108.1 

From  Harney:    Morton  D.  Clifford,  Judge. 

Application  by  John  R.  Hendricks  for  an  injunction 
restraining  the  Malheur  &  Harney  Lake  Irrigation  Com- 
pany from  lowering  the  waters  of  a  certain  lake.  Plain- 
tiff moved  specially  to  quash  the  service  of  summons,  and 
declined  to  plead  further  when  the  motion  was  overruled. 

Affirmed. 

Mr,  F.  S,  Ivanhoe,  for  appellant. 
Mr.  Lionel  R,  Webster,  for  respondent. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

The  questions  presented  in  this  case  are  identical  with 
those  presented  in  Bailey  y,  Malheur  Irrigation  Co. 36  Or. 
54  (57  Pac.  910);  that  case  is,  therefore,  decisive  of  this, 
and  the  decree  of  the  court  below  must  be  affirmed. 

Affirmed. 

Decided  11  August,  1899. 
FRENCH  lilVE  STOCK  COMPANY  r.  COIiWEIili. 

[58  Pac.U19.] 

From  Harney:    Morton  D.  Clifford,  Judge. 

Action  of  ejectment  by  the  French-Glen  Live  Stock 
Company  against  James  Colwell.  Plaintiff  appeals  from 
a  judgment  against  it.  Affirmed. 
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Mr,  William  Lair  Hill,  for  appellant. 
Mr.  Lionel  R.  Webster,  for  respondent. 

Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

The  facts  in  this  case  are  in  all  respects  similar  to  those 
in  the  case  of  French  Live  Stock  Co.  v.  Springer,  35  Or. 
312  (58  Pac.  102),  except  the  plaintiff  offered  no  oral  evi- 
dence in  support  of  its  claim,  as  was  done  in  the  Springer 
Case,  but  relied  entirely  upon  the  record  evidence  to  sus- 
tain its  title  to  the  premises  demanded.  The  defendant 
adduced  like  proof  as  in  the  Springer  Case,  and  the  cause 
was  submitted  to  a  jury  upon  the  issues  of  fact  thus  pre- 
sented. The  instructions  were  of  like  character,  and  the 
verdict  and  judgment  was  for  defendant.  This  state  of 
the  controversy  presents  in  a  little  different  form,  but  of 
no  material  moment,^  the  main  question  determined  in 
the  Springer  Case,  which  requires  an  affirmance  of  the 
judgment  below,  and  it  is  so  ordered.  Affirmed. 

Decided  16  October,  1889 ;  rehearing  denied. 
WllililS  i\  SMITH. 

[68  Pac.  527.] 

From  Douglas :    J.  C.  Fullbrton,  Judge. 

Suit  by  Wm.  R.  Willis  as  administrator  of  the  estate  of 
M.  B.  Holmes,  deceased,  to  uncover  certain  alleged  assets 
in  the  hands  of  George  A.  Smith.  Affirmed. 

Mr.  Williain  R.  Willis  in  pro  per.  and  Mr.  Dexter  Rice,ioT 
appellant. 

Mr.  J.  C.  Fullerton,  for  respondent. 

86  Ob.-~89. 
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Mr.  Chief  Justice  Wolverton  delivered  the  opinion. 

The  plaintiff  is  the  administrator  of  the  estate  of  M.  B. 
Holmes,  who  died  intestate  February  3, 1894.  There  were 
claims  against  the  estate  presented  and  allowed,  aggre- 
gating $3,375.21,  and  this  suit  was  instituted  for  the  pur- 
pose of  subjecting  certain  real  and  personal  property, 
alleged  to  be  in  the  possession  of  the  defendant,  to  the 
payment  thereof.  It  is  alleged,  among  other  things,  that 
on  or  about  the  eighteenth  day  of  August,  1893,  M.  B. 
Holmes  was  the  owner  of  the  real  and  personal  property 
in  controversy  ;  that  on  or  about  the  date  named  he  made 
a  voluntary  transfer  thereof  to  the  defendant,  for  the  pur- 
pose of  cheating  and  defrauding  his  creditors  ;  that  de- 
fendant paid  no  consideration  tlierefor,  but  took  the  same 
with  notice  and  knowledge  of  such  purpose ;  and  that 
said  property  is  all  that  the  deceased  had  or  possessed  at 
the  date  of  the  alleged  transfer,  or  at  the  time  of  his  death. 
The  prayer  is  that  said  transfer  be  decreed  to  be  fraudu- 
lent and  void  as  to  the  plaintiff;  that  it  be  set  aside,  and 
the  property  subjected  to  the  payment  of  said  claims. 
The  defendant  admits  the  transfer,  but  denies  that  it  was 
made  voluntarily,  or  for  the  purpose  of  cheating  or  de- 
frauding the  creditors  of  said  Holmes,  or  that  he  took  or 
received  the  same  with  knowledge  of  Holmes'  alleged  in- 
tention to  defraud  his  creditors,  or  that  he  was  indebted 
to  any  one  at  the  time ;  and,  for  a  further  defense,  sets 
up  that  he  purchased  the  property  in  good  faith,  for  a 
valuable  consideration,  to  wit,  $5,500,  which  he  paid  at 
the  time,  and  which  was  received  and  accepted  by  the 
said  Holmes  in  full  payment  therefor.  These  allegations 
of  the  answer  were  denied  by  the  reply,  and  upon  the  is- 
sues thus  formed  trial  was  had,  and,  the  findings  of  the 
court  below  being  in  favor  of  the  defendant,  the  suit  was 
dismissed. 
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The  questions  presented  by  the  record  are  purely  of  fact. 
We  have  carefully  and  critically  examined  and  reviewed 
the  testimony  submitted  at  the  trial  of  the  cause,  and, 
from  a  survey  of  the  whole,  we  are  impressed  that  the 
defendant  has  made  the  better  case.  Owing  to  the  large 
number  of  cases  upon  the  docket  now  being  pressed  for 
our  consideration,  and  as  no  good  purpose  can  be  sub- 
served thereby,  we  will  not  take  time  to  review  the  testi- 
mony here.  The  conclusion  reached  being  in  accord  with 
the  findings  of  the  lower  court,  the  decree  will  be  affirmed. 

Affirmed. 

Decided  15  November,  1899. 
FBANKIilN  BANK  v.  JOHNSON. 

From  Multnomah  :   E.  D.  Shattuck,  Judge. 

Action  by  the  Franklin  Bank  of  St.  Louis  against  the 
Johnson-Oliphant  Company,  on  an  accepted  draft  which 
was  not  paid  at  maturity.  Judgment  for  plaintiff,  from 
which  defendant  appeals.  Dismissed. 

Mr.  Michael  G.  Munly^  for  appellant. 

Messrs,  Dolph,  Mallory  &  Simon,  for  respondent. 

Pursuant  to  the  agreement  of  the  parties,  the  appeal 
herein  was  dismissed.     No  opinion.  Dismissed. 

Decided  22  November,  1899. 
ROYIiES  V.  NORTON. 

From  Lane  :    J.  C.  Fullerton,  Judge. 

Action  to  recover  the  amount  of  a  note.  Defendant 
had  judgment  in  the  justice's  court,  and  a  writ  of  review 
to  the  circuit  court  was  dismissed.  Plaintiff  then  took 
this  appeal.  Affirmed. 
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Messrs.  A.  C,  Huston  and  Geo.  A.  Dorris^  for  appellant. 

Messrs.  A.  C.  Woodcock  and  E.  R.  Skipworth^  for  re- 
spondent. 

No  trial  fee  having  been  paid  and  no  one  appearing  for 
appellant  at  the  time  set  for  hearing,  the  judgment  was 
affirmed  on  motion  of  respondent.     No  opinion. 

Affirmed. 

Decided  8  January,  1900. 
ZIMMICRMAX  r.  BABIiOW. 

From  Clackamas:   Thos.  A.  McBride,  Judge. 

Action  on  account  in  Justice's  Court, Clackamas  County. 
Judgment  for  plaintiff.  Defendant  appealed  to  circuit 
court.  Verdict  for  the  defendant  by  direction  of  court. 
From  this  judgment,  plaintiff  takes  this  appeal.  Dis- 
missed upon  stipulation  of  parties.     No  opinion. 

Dismissed. 

Decided  1»  February,  1900. 
WIIiHEIiM  r.  SMITH. 

From  Multnomah  :    John  B.  Clbland,  Judge. 

This  was  a  suit  by  Louis  Wilhelm  for  an  injunction  to 
prevent  Robert  Smith  and  others  from  removing  certain 
friezes,  mouldings,  panelings,  dados,  and  tapestries  from 
the  classic  Pantheon  in  Portland.  There  was  a  decree 
for  defendants,  from  which  plaintiff  appeals. 

Dismissed. 

Messrs.  V.  K.  Strode  and  Fred  R.  Strong,  for  appellants. 
Messrs.  Cotton,  Teal  &  Minor,  for  respondent. 

Pursuant  to  the  written  stipulation  of  the  parties  the 
appeal  was  dismissed.     No  opinion.  Dismissed. 
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ABSTRACT  OF  RECORD. 

Construction  of  Rule  Allowing  Extension  of  Time  for  Filing— Notice  That  is 
Required.    See  Rules  of  Court,  2. 

Not  Always  Necessary  to  Assign  Errors  in  Abstract.  See  Rules  of  Court,  4. 
Allowance  for  Cost  of  Printing  Abstract    See  Rules  of  Court,  6. 
Excusing  Failure  to  Print  Assignments  of  Error.    See  Rules  of  Court,  6. 

ACTION. 
Costs  as  a  Subject  op  Suit. 

1.  The  costs  and  expenses  of  a  litigation  do  not  constitute  a  subject  of  contro- 
versy that  can  be  considered  by  an  appellate  court,  so  that,  if  the  original  conten- 
tion has  been  disposed  of,  the  appeal  will  be  dismissed.— Jabore*  v.  Afoores^  261. 

Right  of  Action  for  Breach  of  Covenant. 

2.  Where  a  purchaser  of  a  parcel  of  land  executed  a  mortgage  for  1  ts  price,  and 
was  afterwards  evicted  from  a  portion  of  the  tract  under  a  superior  title,  the  sale 
of  the  remaining  portion  under  foreclosure  of  such  mortgage  will  not  prevent  his 
recovering  for  breach  of  the  vendor's  covenant  of  warranty  as  to  the  portion  ft^m 
which  he  was  evicted.— lF<r*co  v.  JTej-ii,  433. 

Splitting  Cause  of  Action  Between  Replevin  and  Trover. 

<S.  The  doctrine  of  splitting  a  cause  of  action  does  not  prevent  one  whose 
property  is  taken  by  a  single  trespass  from  maintaining  replevin  for  so  much  of 
the  property  as  is  owned  absolutely  by  him,  and  trover  for  tne  remainder,  owned 
by  him  in  common  with  another.— i/uifman  v.  Knight^  581. 

ACTS  OP  LEGISLATURE. 

Constitutionality  of  Statutes.    See  Constitutional  Law. 
Construction  of  Statutes.    See  Statutes. 

ADEQUATE  REMEDY  AT  LAW. 

Meaning  and  Application  of  This  Expression  Explained.    See  Equity,  S. 
ADMINISTRATION  of  Estates  of  Decedents.    Same  as  Executors. 
ADVERSE  PARTIES.    See  Appeal,  J)-14. 

ADVERSE  USE.    When  Adverse  Use  of  Water  Begins.    See  Water.s,  3. 
AFFIDAVITS. 
Form  of  in  Application  to  Change  Venue. 

1.  In  applying  to  a  court  for  a  change  of  venue  it  Is  correct  practice  to  set 
forth  in  the  supporting  aflldavit  of  the  moving  party  that  the  application  is  not 
made  for  delay,  out  it  is  not  absolutely  necessary,  as  that  fact  may  sometimes  be 
Inferred  from  the  statements  that  are  made.— /STa/e  v.  Savage,  191. 

Motions  are  Decided  on  Affidavits. 

2.  The  proper  practice  in  presenting  a  motion  is  to  support  it  by  affidavits, 
and  not  to  offer  oral  testimony.- jS7a/<?  v.  Magers^  39. 

Rules  of  Court— Time  for  Filing  Affidavits. 

3.  Affidavits  not  tiled  in  the  supreme  court  within  the  period  limited  by  Rule 
19  (24  Or.  oOn  will  not  be  considered,  though  it  is  shown  that  the  attorney  who  pre- 
pared and  filed  them  was  so  occupied  in  the  trial  of  acausethat  he  could  notattend 
to  the  matter  sooner.— 0«6orn  v.  Xewbery  Orchard  Association,  444. 

AGENTS  AND  AGENCY. 

Evidence  of  Acts  of  Agent. 

1.  Until  the  fact  of  agency  has  been  established  directly  or  inferentially,  the 
acts  and  declarations  of  an  agent  are  inadmissible  against  his  principal.— /fan- 
mm  V.  Greenfield^  98. 
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NoTss— Payment  to  Aoent^Bxjrden  of  Pboof. 

2.  Where  payment  of  a  note  was  made  to  an  agent  who  did  not  have  pod- 
session  thereof  at  the  time  of  payment,  the  burden  of  proof  is  on  the  maker  to 
show  that  the  agent  had  authority  to  receive  paymenL—iSAod^x  v.  Belchee,  141. 

Authority  of  Agent  to  Receive  Payment  of  Note. 

3.  The  fact  that  an  agent  Is  selling  another's  goods,  with  authority  to  take 
notes  therefor  in  the  name  of  his  principal,  is  not  sufflcient  to  authorize  such 
agent  to  receive  payment  of  such  notes  after  he  has  parted  with  the  pomessiou 
thereof.— i2Aod6«  v.  Belchee^  141. 

AIDER  BY  VERDICT.    See  Verdict,  8. 

ALBANY  CHARTER  of  1888,  I  \2^.—MorUeith  v.  Parker,  173. 

ALIENS. 

Aliens— Water  Rioht8. 

1.  An  alien  has  the  same  right  to  purchase  land  trom  private  persons  that  a 
citizen  has,  and  an  appurtenant  water  right  will  pass  to  an  alien  under  a  convey- 
ance Just  as  it  would  to  a  citizen.— Zravery  v.  Arnold^  84. 

Right  of  Aliens  to  Purchase  Tide  Lands. 

2.  Under  Act  1891,  Section  1  (Laws,  1891,  p.  189),  authorizing  the  Board  of  School 
Land  Commissioners  to  sell  tiae  lands  **to  citizens  of  the  State  of  Oregon,"  and 
section  2,  requiring  a  purchaser  to  tile  with  his  application  an  affidavit  that  he  Is 
a  citizen  of  tiie  United  States  and  of  the  State  of  Oregon,  an  unnaturalized  alien 
who  has  declared  his  intention  to  become  a  citizen  is  not  qualified  to  purchase 
tide  lands.— /Spencer  v.  OarUon.  364. 

ALIMONY. 

Power  of  Supreme  Court  to  Grant,  Both  Pending  Appeal  and  After  Final 
Hearing.    See  Courts,  4. 

ALLEGATA  ET  PROBATA. 

Proofs  Must  be  Confined  to  Allegations  of  the  Complaint    See  Trial,  &,  6. 

ALTERATION  OF  INSTRUMENTS. 

Effect  of  Altering  a  Note. 

1.  The  material  alteration  of  a  promissory  note  without  a  fraudulent  or  wrong- 
ful intent,  while  It  may  possibly  avoid  the  writing,  will  not  affect  the  right  of  ac- 
tion on  the  indebtedness  lt«olf,  if  that  was  not  extinguished  by  and  merged  into 
the  writing.— <S!ava^e  v.  Savage,  268. 

Altered  Note  as  Evidence. 

2.  In  an  action  on  an  Indebtedness  for  which  a  note  was  given,  which,  owing 
to  a  subsequent  alteration,  had  been  abandoned,  the  note  Is  competent  evidence 
on  the  question  of  the  Intent  with  which  the  alteration  had  been  ineAe.— Savage  v. 
Savage,  268. 

ALTERNATIVE  JUDGMENT. 

Replevii^— Payment  by  Return  of  Property.    See  Replevin,  1. 
AMENDMENT 

Of  Complaints- Exam  pie  of  Allowable  Change.    See  Pleading,  12, 13. 

Of  Complaint  to  Conform  to  Proofs.    See  Pleading,  14. 

Of  Answer  at  Trial— Discretion  of  Court.    See  Pleading,  13. 

ANTICIPATING  PAYMENT. 

When  Will  Not  Release  Surety  on  Builder's  Bond.    See  Mbch.  Liens,  12. 
APPEALABLE  ORDER.    See  Appeal,  34. 
APPEAL  AND  ERROR. 
Record. 

1.  The  question  of  error  In  directing  the  Jury  to  return  a  sealed  verdict,  and 
permitting  them  to  separate  before  returning  the  same,  without  consent  of  coun- 
sel, is  not  raised  by  bill  of  exceptions,  not  showing  separation,  but  merely  that 
the  court  adjourned  with  instructions  to  return  a  sealed  verdict,  and  that,  on  its 
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convening  next  day,  a  sealed  verdict  was  returned ;  there  being  no  error  if  the 
Jury  did  not  separate  before  returning  "with  their  verdict."— WcichsmtUhY.  JiotU- 
ledge,  807. 

Contents  of  Bill  op  Exckptions. 

2  A  bill  of  exceptions  embracing  a  transcript  of  all  the  evidence,  and  showing 
the  exceptions  taken  to  rulings  excluding  certain  testimony,  without  any  state- 
ment showing  the  materiality  or  competency  of  the  excluded  testlmonv,  is  insuf- 
ficient to  present  any  question  arising  troia  the  introduction  or  rejection  of  evi- 
dence.—3faoJlf  a  Aon  V.  Ditffift  150. 

Filing  New  Appeal  Bond. 

3.  The  rule  that  an  appellant  cannot,  under  Hill's  Ann.  Laws,  1 3S7,  subd.  4, 
obtain  leave  to  file  a  new  undertaking  on  appeal  without  making  it  appear  to  the 
satis&ctlon  of  the  court  that  the  failure  to  file  a  sufficient  undertaking  within  the 
time  allowed  by  law  was  occasioned  bv  his  unavoidable  or  excusable  mistake,  ap- 
plies only  to  some  patent  omission  in  the  execution  of  the  instrument,  and  not  to 
a  diflfbrence  of  opinion  as  to  what  constitutes  a  performance  of  the  statutory  r^ 
quirementa.—3fendenhall  v.  Elwerty  376. 

Efpbct  of  Delay  in  Filino  Bond. 

4.  Under  HlU's  Ann.  Laws.  1 537,  requiring  an  undertaking  on  appeal  to  be 
filed  within  ten  days  after  service  of  notice  of  appeal,  and  further  providing  that 
where  a  party  gives  notice,  and  omits,  through  mistake,  to  file  his  undertaking, 
the  court,  or  the  apnellate  court,  may  allow  it  to  be  done,  omission  to  file  such 
undertaking  until  after  the  expiration  of  such  ten  days,  on  appeal  troia  the  county 
to  the  circuit  court,  will  not  deprive  the  latter  courtof  Jurisdiction.— &i^{or  v. 
OcLkes,  410. 

Tbanscbift  in  Probate  Cases. 

5.  The  filing  of  a  final  account  by  an  executor  or  administrator  makes  the 
inventory  on  which  it  is  based  a  part  of  the  record,  and  it  Is  properly  Included  In 
the  transcript  on  appeal.— i2<?  Oabum'^s  EatcUe,  K. 

Idem. 

6.  In  case  of  an  appeal  trom  an  order  settling  an  administrator's  final  ac- 
count, the  petition  for  letters,  the  order  appointing  the  administrator,  his  bond, 
and  the  order  of  distribution,  are  not  part  of  the  record,  and,  unless  oflTered  in 
evidence,  should  not  be  Included  in  the  transcript.— Uc  0«6um'«  Ettate,  8. 

Time  for  Filing  Transcript. 

7.  The  words  "by  the  second  day,"  in  Hill's  Ann.  Laws,  g  611,  providing  for 
filing  of  the  transcript  on  appeal  "by  the  second  day"  of  the  next  t«rm,  mean  on 
the  second  day,  and  a  transcript  filed  during  such  day  is  in  i\me.—  Wae?i»muth  v. 
RouOedge,  307. 

Adding  Bill  of  Exceptions  to  Transcript. 

8.  Where  an  appellant  presented  his  bill  of  exceptions  to  the  trial  court,  but 
it  was  not  signed  and  settled  until  after  the  time  limited  to  file  objections  thereto, 
and  was  then  filed  by  order  of  such  court  nunc  pro  tunc  as  of  the  date  limited  for 
objections,  the  appellant,  not  being  at  fault,  is  entitled  to  have  the  bill  certified  to 
the  appellate  court,  though  the  transcript  had  previously  been  tL\c6..— Oar  bade  v. 
Larch  Mountain  Investment  0)mpany,  3(». 

Sufficiency  of  Notice  of  Appeal. 

9.  The  description  of  a  decree  of  the  circuit  court  in  a  notice  of  appeal  to  the 
supreme  court  Is  sufficient  where  it  Identifies  the  decree  by  reference  to  its  date, 
the  court  rendering  it,  the  parties  to  the  action,  and  In  whose  fovor  and  against 
whom  it  was  rendered,  and  in  general  correctly  describes  the  relief  granted,  al- 
though it  fails  to  mentitm  a  part  of  the  n>llef  granted  and  omits  reference  to 
allowance  of  interest.— Jfcnden^M  v.  Elwert,  375. 

Who  are  and  Who  abb  not  Adverse  Parties. 

10.  Adverse  parties  to  a  Judgment  or  decree  within  the  meaning  of  Section 
587,  Hill's  Ann.  Laws,  are  those  who  occupy  an  adverse  position  at  the  beginning 
of  the  litigation,  or  who  have  been  brought  In  by  some  appropriate  proceeding; 
a  purchaser  pendente  lite  of  the  interest  of  an  adverse  party  does  not  thereby  suc- 
ceed to  the  adverse  position  of  the  seller,  and  notice  of  the  appeal  need  not  be 
served  on  such  a  purchaser.- Jifed|//w/;i  v.  Thiesa,  2ffl. 

Receiver  not  an  Adverse  Party. 

11.  A  receiver  In  a  cause  is  not  an  adverse  party  to  an  appeal  and  need  not 
be  served  with  notice  thereof,  since  he  is  necessarily  Indifferent  between  the  par- 
ties and  the  mere  officer  of  the  coxxvi.—Medynaki  v.  Thiesa,  397. 
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Sebvino  Notice  of  Appeal  on  all  Tenants  in  Common. 

12.  A  decree  against  tenants  in  common  rendered  on  a  bill  against  them  all 
to  qalet  title  may  oe  appealed  ffom  by  a  part  of  such  tenantSf  without  serving 
notice  on  the  others,  though  the  decree  is  Joint  in  form,  since  the  interests  of  the 
co-tenants  are  dlKtinctand  several,  so  that  the  decree  may  be  reversed  as  to  appel- 
lants without  affecting  the  decree  in  so  far  as  it  concerns  the  nonappeallng  de~ 
fendants.— jSou^A  Portland  Land  Company  v.  Munger^  457. 

Who  ABE  NOT  Advebse  Pabties. 

13.  One  who  during  a  litigation  has  taken  an  assignment  of  the  claim  of  au 
adverse  party  is  not  thereby  made  an  adverse  party,  under  Section  587,  Hill's 


Ann.  Laws,  and  service  of  the  notice  of  appeal  on  such  person  is  not  necessarv ; 
nor  is  a  receiver  an  adverse  party,  since  he  is  of  necessity  unconnected  with  the 
subject  of  dispute  and  a  mere  officer  of  the  couTi^—Medyn^ki  v.  Thie^^  ?sn. 

Mechanic's  Lien— Adverse  Pabty. 

14.  In  a  suit  by  a  material  man  to  foreclose  a  mechanic's  lien  against  the 
owner  of  real  property  and  his  contractor,  the  latter  is  not  an  "adverse  party"  to 
an  appeal  by  the  property  owner  fi*om  a  decree  foreclosing  the  lien,  where  the 
answer  of  such  owner  does  not  claim  affirmative  relief  against  the  contractor.— 
Cooper  Manufacturing  Company  v.  Delahunt^  402. 

Mechanic's  Lien— Necessaby  Pabties  to  an  Appeal. 

16.  A  contractor  for  the  construction  of  a  building,  though  made  a  party  be- 
low, is  not  a  necessary  party  to  an  appeal  by  the  owner  from  a  decree  foreclosing 
a  mechanic's  lien  for  material  furnished  the  contractor,  where  no  demand  was 
made  for  a  personal  Judgment  against  the  latter,  and  no  such  Judgment  wa» 
rendered.— JEfand  Manv/acturing  Company  v.  Marks^  523. 

Mechanic's  Lien  Cases— advancement  on  Calendar. 

16.  The  requirement  of  Section  3977  of  Hill's  Ann.  Laws,  that  mechanic's  lien 
ca^es  shall  be  tried  In  the  circuit  court,  "shall  have  preference  upon  the  calendar 
of  the  court,  and  shall  be  tried  by  such  court  without  unnecessary  de1a3%"  applien 
to  the  circuit  court  onlv,  and  is  not  binding  on  the  supreme  court.— /fand  Manu- 
facturing Company  v.  MarkSf  623. 

Idem. 

17.  Suits  for  the  enforcement  of  mechanics' liens  are  not  entitled  to  precedence 
on  the  calendar  of  the  supreme  court  because  of  their  subjectrmatter.— ^and 
Manu/acturing  Company  v.  MarkSy  623. 

Dismissing  Appeal— Filing  Assignments  of  Ebbob. 

18.  Where  the  respondent  has  not  been  materially  affected  by  a  failure  to  print 
the  assignments  of  error  in  the  abstract,  as  required  bv  Rules  4  and  9  of  the  court 
(24  Or.  6i^),  the  omission  may  be  excused  on  the  explanation  of  appellant's  at- 
torney that  it  was  an  oversight.  A  formal  written  motion  for  permission  to  cor- 
rect the  abstract,  showing  facts  excusing  the  omission,  is  the  usual  and  better  prac- 
tice, though  an  oral  application  at  the  hearing  is  permitted  in  this  ca^e.^FUn^hn^ 
V.  Bank  of  McMinnvilCey  552. 

Dismissal  fob  Failube  to  File  Bbief. 

19.  An  appeal  will  be  dismissed  for  failure  to  file  a  printed  brief  as  required 
by  Rule  6  of  the  supreme  court,  where  no  reasonable  excuse  is  ofl^red  for  the 
omission.— /Stoic  v.  Jtowej  79. 

Dismissing  Appeal— Tebmination  of  Contbovebsy. 

20.  Where,  pending  an  appeal  from  a  decree  in  plalntifTs  favor  in  a  suit  to 
quiet  title,  he  obtained  a  final  Judgment  against  defendants  in  an  action  for  pos- 
session, it  terminated  the  controversy,  as,  under  Hill's  Ann.  Laws,  I  329,  the  Judg- 
ment is  conclusive  as  to  the  estate  in  the  property,  and  the  appeal  will  be  dis^ 
missed  as  if  the  suit  had  been  abated.— JWootm  v.  Moores,  2BI 

Costs  on  Dismissing  Appeal. 

21.  When  a  controversy  involved  in  an  appeal  is  terminated  by  one  of  the 
parties  without  the  other's  consent,  each  party  w^ill  pay  his  own  costs  on  a  dis- 
missal of  the  appeal.— Jlfoorea  v.  Moorea,  281. 

Right  of  Appellant  to  Dismiss  Appeal. 

22.  Neither  appellant  nor  the  surety  on  his  appeal  bond  is  entitled  to  a  dis- 
missal of  the  appeal  because  the  appeal  bond  was  not  filed  in  time,  such  right 
belonging  to  respondent  alone.— /Sayior  v.  OakeB,  410. . 

Affibmance  of  Judgment— Damages. 

23.  In  support  of  a  motion  for  affirmance  of  a  Judgment  under  Section  517, 
Hill's  Ann.  Laws,  the  averment  that  the  appeal  was  not  taken  in  good  faith,  but 
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for  delay,  without  showing  any  facts  flnom  which  the  truth  of  such  averment 
maybe  determined,  is  not  sufficient  to  support  an  allowance  of  damages.~0«6orn 
V.  Newherg  Orchard  AgaocicUion,  444. 

What  Costs  are  Recoverable  on  Affirmance. 

24.  The  costs  and  disbursements  recoverable  on  the  affirmance  of  a  J  udgment. 
under  Section  547  of  Hill's  Ann.  Laws,  are  those  taxed  in  the  lower  court  as  part 
of  the  Judgment  there  and  the  costs  attending  the  appeal.— Oxbom  v.  Newoerg 
Orchard  Aaaociation^  444. 

Waiver  of  Rights  by  Not  Appealing. 

25.  Parties  to  an  appeal  fW>m  a  decree  adverse  to  them,  who  neither  appeared 
by  brief  nor  counsel  in  the  appellate  court  to  question  the  correctness  of  the  aecree, 
or  to  contest  the  claims  of  others  to  a  ftind  determined  thereby,  are  not  entitled, 
after  a  decision,  to  a  resubmission  of  the  case  to  the  trial  court  to  enable  them 
to  relitigate  their  claims  to  such  tVLnd.^Independcnt  Foresters  v.  Keliher,  501. 

RsiiiBViNo  Surety— Power  of  Supreme  Court. 

26.  The  supreme  court  will  not  grant  a  motion  of  a  surety  on  an  appeal  bond 
to  require  the  appellant  to  file  a  new  undertaking  and  relieve  him  from  further 
liability  because  of  false  and  fraudulent  representations  inducing  him  to  sign 
the  undertaking,  where  the  surety  fails  to  make  out  his  case  by  a  preponderance 
of  the  evidence,  even  if  such  a  proceeding  can  be  sustained.— ^(i(/ar  v.  Oolden^  44><. 

Questions  Not  Raised  Below. 

27.  Subject  to  the  statutory  exceptions  it  is  a  well  settled  rule  that  questions 
not  presented  to  the  trial  court  will  not  be  considered  on  appeal.— iStote  v.  Scht^ 
mamy  16. 

Idem. 

28.  Plaintiff  cannot  have  a  Judgment  reversed  on  appeal  on  the  ground  that 
no  testimony  was  offered  at  the  trial  in  support  of  a  material  part  of  the  defense, 
when  no  motion  was  made  on  the  trial  for  a  nonsuit,  nor  any  request  to  instruct 
the  Jury  to  find  for  the  plaintiff.— iVunn  v.  Birdy  515. 

Error  Favorable  to  Defeated  Party. 

29.  A  defeated  party  will  not  be  heard  to  complain  because  the  verdict  against 
him  was  not  as  large  as  it  might  have  been.— Jfaciif a  Aon  v.  Duffy,  150. 

Federal  Question- Time  for  Presenting. 

80.  A  claim  of  a  right,  privilege,  or  immunity  claimed  under  the  Constitution 
of  the  United  States  must  be  asserted  and  denied  in  the  trial  court  before  it  can 
be  considered  on  appeal.— ^Stofe  v.  Schumariy  16. 

Immaterial,  Irrelevant  and  Incompetent  Testimony. 

81.  It  is  error  to  permit  a  party  to  introduce  as  evidence  a  returned  registered 
letter,  mailed  after  the  action  was  begun,  where  it  did  not  appear  to  connect  any 
one  of  the  parties  In  any  way  with  the  persons  to  whom  it  was  addressed.— //an^ 
nan  v.  Qreenfleldy  98. 

Materiality  of  Evidence. 

32.  Where  a  complaint  stated  a  cause  of  action  for  a  balance  due  for  labor  at  a 
certain  rate  per  day,  and  added  "of  which  S78  is  due  for  commissions  as  aforo- 
sald."  but  there  was  no  aforesaid  statement  on  that  subject,  it  was  error  to  admit 
testimony  In  relation  to  commissions.— i/annan  v.  GreenfleM,  98. 

Insufficiency  of  Evidence— New  Trial. 

88.  The  action  of  a  trial  court  in  refusing  to  set  aside  a  verdict  and  grant  a 
new  trial  because  of  the  insufficiency  of  the  evidence  is  not  reviewable.— itfrO!>r- 
miek  Machine  Oampany  v.  Hovey,  2139. 

Harmless  Error. 

84.  Though  a  cross-examination  may  have  been  on  an  immaterial  point,  and 
hence  not  proper,  it  Is  harmless  where  the  facts  brought  out  were  stated  on  di- 
rect examination.— Chpitof  Lumbering  Company  v.  Leamed,  544. 

Effect  of  Distribution  of  a  Fund  Pending  Appeal. 

85.  Payment  of  a  fund  in  court  to  the  persons  to  whom  it  has  been  Judicially 
awarded  during  the  pendency  of  an  appeal  from  the  award,  does  not  subject  the 
clerk  to  any  personal  liability,  in  the  absence  of  an  order  directing  the  Aind  to 
be  retained.— McIYidden  v.  Swinertoiij  336. 

Restitution  After  Modification  on  Appeal. 

86.  Where  a  ftind  has  been  paid  out  before  the  determination  of  an  appeal 
which  results  in  modifVp^ing  the  order  of  distribution,  the  appellant  will  be  entitled 
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to  recover  ftrom  the  other  parties  whatever  was  wrongfully  paid  them:  but  the 
method  of  accomplishing  this  varies  with  difTereut  circumst&nce&.—McPadden  v. 
SuHnerUmf  3S8. 

Idem. 

87.  Under  Hlirs  Ann.  Laws,  g  &15,  providing  that,  where  a  J  udgment  or  decree 
is  reversed  or  modified  by  the  appellate  court,  it  "may  direct  complete  restitu- 
tion of  all  property  and  rights  lost  thereby,"  the  appellate  court  will  merely 
direct  restitution,  and  remand  the  cause  to  the  court  below  for  enforcement  of  the 
order,  in  cases  where  the  right  to  restitution  depends  entirely  on  matters  outside 
the  record.^McFadden  v.  JSwinertont  838. 

Restitution— INTBBBST  Pending  Appeal. 

88.  Where  a  ftind  has  been  turned  over  to  claimants  thereof  under  a  decree 
of  a  trial  court,  they  should,  on  reversal  of  such  decree,  be  chaived  with  interest 
received  by  them  on  such  ftinds  pending  the  determination  of  the  appeal,  and 
credited  with  the  expenses  of  the  management  of  the  tand.— Independent  F^nrewters 
v.  Keliher,  601. 

ARGUMENT  OP  COUNSEL.    See  Cbihinal  Law,  18-22. 

ASSIGNMENT  FOR  CREDITORS. 

Right  of  Equity  to  Sieze  Assigned  Property.    See  Equity,  1. 

ASSIGNMENTS  OF  ERROR.    See  RULES  of  Court,  2,  4. 

ASSISTANCE,  WRIT  OF. 
Sufficiency  of  Petition. 

If  it  be  conceded  that  it  Is  a  prerequisite  to  the  obtainment  of  a  writ  of  as- 
sistance in  a  foreclosure  proceeding  that  the  sherifTs  certificate  of  sale  should  be 
exhibited  to  the  party  in  possession  at  the  time  of  the  demand,  an  allegation  in 
an  affidavit  for  such  a  writ  that  plaintifl"  "demanded"  possession  of  the  property, 
which  was  refused,  is  sufficient,  since  under  that  allegation  evidence  can  be  ad- 
mitted that  the  sheriff's  certificate  of  sale  was  exhibited  at  the  time  demand  was 
made.— ^aZd  v.  Day,  189. 

ASSUMPSIT. 

Election  of  Remedies— Note  ob  Assumpsit. 

Where  there  is  a  debt  that  has  been  evidenced  by  a  written  memorandum  such 
as  a  note,  the  fkct  that  no  recovery  can  be  had  on  the  writing,  or  that  its  value 
as  evidence  Is  destroyed,  does  not  afltet  the  right  to  recover  from  the  debtor  on 
the  original  dQhl— Savage  v.  Savage,  268. 

ATTORNEY  AND  CLIENT. 
Attorney's  Charges  Against  Estates. 

1.  Under  a  statute  authorizing  an  administrator  to  Incur  a  reasonable  ex- 
pense for  an  attorney  In  any  matter  requiring  legal  advice,  an  allowance  of  $100 
for  an  attorney's  services  in  settling  an  estate  of  82,400  consisting  of  a  stock  of 
goods  is  not  unreasonable.— i2tf  Osbwni'a  Estate,  9. 

Right  of  Attorney  to  Make  Client  Interplead. 

2.  An  attorney  having  the  proceeds  of  a  claim  received  for  collection,  who 
does  not  question  his  client's  title  thereto,  is  entitled  to  compel  his  client  to  In- 
terplead as  against  adverse  claimants  of  the  ftind.  —McFadden  v.  Sunnerton,  836. 

Extent  and  Enforcement  of  Attorney's  Lien. 

3.  An  attorney's  lien  that  has  been  perfected  against  a  Judgment  In  a  law 
action  for  services  rendered  therein  extends  to  and  covers  a  decree  obtained  in  a 
suit  supplemental  to  the  action  and  intended  to  provide  a  fund  for  the  payment 
of  such  Judgment,  even  though  the  notice  of  the  lien  is  not  served  or  filed  in 
connection  with  the  decree.— iStooWard  v.  IjOrd,  412. 

BAIL. 

Liability  of  County  for  Bail  Unlawfully  Collected. 

Where,  after  appeal  Arom  a  Judgment  rendered  on  an  undertaking  of  bail 
in  a  criminal  action,  and  pending  its  determination,  property  of  a  surety  was 
sold  to  satisfy  such  Judgment,  and  the  money  paid  to  the  county,  and  the  Judg- 
ment was  subsequently  reversed,  the  county  is  liable  for  the  restitution  of  the 
money  so  collected.— 3zi?tecAan  v.  Orant  Oountp,  117. 
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bias  of  juror. 

Prevloas  Opinion  as  a  Dlsqualiflcation.    See  Trial,  1. 
BILL  OF  EXCEPTIONS. 

Contents  and  Arrangement  of  Bill  of  Exceptions.    See  Appeal,  2. 
Filing  Bill  of  Exceptions  After  Transcript  Is  Filed.    See  Appkal,  8. 

BILLS  AND  NOTES. 
Payment  to  Agent— Burden  of  Proof. 

1.  Wh(>re  payment  of  a  note  was  made  to  an  agent  who  did  not  have  posses- 
sion thereof  at  the  time  of  payment,  the  burden  of  proof  is  on  the  maker  to  show 
that  the  agent  had  authority  to  receive  payiaenU^Iihodea  v.  Belchee^  141. 

Authority  of  Agent  to  Receive  Payment  of  Note. 

2.  The  fact  that  an  agent  is  selling  another's  goods,  with  authority  to  take 
notes  therefoi*in  the  name  of  his  principal,  is  not  sulUclent  authority  for  such 
agent  lo  receive  payment  of  such  notes  after  he  has  parted  with  the  possession 
thereof.— Rhodes  v.  Belchee^  141. 

Election  of  Remedies— Note  or  Assumpsit. 

•3.  Where  there  is  a  debt  that  has  been  evidenced  by  a  written  memorandum 
such  as  a  note,  the  fact  that  no  recovery  can  be  had  on  the  writing,  or  that  its 
value  as  evidence  Is  destroyed,  does  not  alTect  the  right  to  recover  trom.  the  debtor 
on  the  original  &ehi.— Savage  v.  Savage^  288. 

Effect  of  Altering  a  Note. 

4.  The  material  alteration  of  a  promissory  note  without  a  fraudulent  or 
wrongful  intent,  while  it  may  possibly  avoid  the  writing,  will  not  affect  the  right 
of  action  on  the  Indebtedness  itself,  if  that  was  not  extinguished  by  and  merged 
Into  the  writing.— iSbiva^e  v.  Savage^  288. 

Altered  Note  as  Evidence. 

<>.  In  an  action  on  an  indebtedness  for  which  a  note  was  given,  which,  owing 
to  a  subsequent  alteration,  had  been  abandoned,  the  note  is  competent  evidence 
on  the  question  of  the  Intent  with  which  the  alteration  had  been  made.— iSava^e 
V.  Savage,  288. 

Officers'  Authority  to  Execute  Notes. 

6.  Where  the  prcNldent  and  secretary  of  a  corporation  had  no  direct  authority 
to  sign  a  note  on  its  behalf,  and  it  did  not  appetir  that  the  corporation  had  Issued 
other  Dotes,  or  that  such  officers  had  ever  attempted  to  bind  it  by  contract,  such 
note  was  executed  without  authority,  though  the  corporation  was  authorized  by 
its  charter  to  execute  notes ;  since  such  olncers'  authority  could  be  derived  only 
flrom  a  by-law,  a  special  order,  or  some  acquiescence  or  ratification  of  the  cor- 
ponttion.— Oau7/ord  v.  Albany  Ice  Company,  535. 

Dependent  and  Independent  Contracts. 

7.  Defendant,  desirous  of  having  a  street  opened  along  hispremises,  eave  his 
note  to  plaintiff  for  his  share  of  the  expense  of  dedicating  sumdent  land  for  the 
purpose,  who  agreed  within  a  reasonable  time  to  pnicure  the  opening  of  the  street 
at  his  own  expense.  Held,  that  the  agreements  of  the  parties  were  not  independ- 
ent contracts,  rendering  evidence  of  nonperformance  Inadmissible  in  an  action 
on  the  nolo.— Burkhart  v.  Hart,  588. 

BONDS. 
Release  of  Surety  by  Premature  Payment. 

1.  A  surety  on  a  contractor's  bond  is  not  discharged  by  the  owner  making  a 
premature  payment  to  the  contractor,  where  such  payment  does  not  impair  any 
security  reserved  under  the  contract  and  which  would  inure  to  the  bencnt  of  the 
surety. — Hand  Manufacturing  Company  v.  Marks,  623. 

Action  on  Irregular  Replevin  Bond. 

2.  It  Is  no  defense  to  an  action  on  a  statutory  bond  that  it  is  signed  by  only 
one  surety,  while  the  statute  requires  a  bond  executed  by  two  or  more  sureties.— 
Capital  Lumbering  Company  v.  Learned,  544. 

BRIEFS. 

Dismissing  Appeal  for  Failure  to  File  Briefs.    See  Rules  of  Court,  1. 

BURDEN  OF  PROOF.    See  Evidence. 
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CALENDARS. 

Advancing  Mechanics'  Lien  Cases  in  Supreme  Court.    See  Courts,  7. 

CASES  FROM  THE  OREGON  REPORTS  Applied.  Approved,  Cited,  DisUn- 
guished,  Doubted,  Followed,  and  Overruled  in  this  volume.    See  Orbgon 

CA8S8. 

CATTLE. 

Form  of  Notice  of  Claim  of  Damages  for  Killing.    See  Railroads,  2. 
CHALLENGE 

To  Juror— Actual  Bias  as  a  Disqualification.    See  Trial,  1. 
CHANGE  OF  VENUE. 

Contents  of  Application  for— Discretion  of  Judge.    See  Venue. 
CHARGING  JURY. 

Effect  and  Meaning  of  Writings  Should  be  Stated.    See  Trial,  21,  22. 

Instructions  Already  Given  Need  Not  be  Repeated.    See  Trial,  25,  27. 

CHARTERS  OF  CITIES. 

Albany  Charter,  1883,  g  187.—  MonUeth  v.  Parker,  173. 

Portland  Charter,  1893,  g  36,  subd.  ^. -Ex  parte  KameVa,  251. 

CHATTEL  MORTGAGES. 
Chattel  Mortgage  or  Conditional  Sale. 

1.  In  determining  whether  a  given  transaction  is  a  chattel  mortgage  or  a  con- 
ditional Bale  one  of  the  most  important  elements  is  the  existence  or  not  of  a  debt 
between  the  parties,  and  the  absence  of  the  obligation  is  a  strong  circumstance 
indicating  a  conditional  %aAe.— Spalding  v.  Brown,  100. 

Evidence  Showing  Nature  of  Transaction. 

2.  The  evidence  here  is  reviewed  and  the  conclusion  reached  that  the  trans- 
action under  consideration  is  a  conditional  naAe.— Spalding  v.  Brown,  160. 

CIRCUIT  COURTS. 

Appeal  to— Effect  of  Delay  in  Filing  Bond.    See  Courts,  3. 

CITIES.   Same  as  Municipal  Corporations. 

CITY  ORDINANCES. 

Albany,  Ord.  161.—       Monteilh  v.  Parser,  173. 
PorUand,  Ord.  l02S9.—£x  parte  Kameta,  251. 

CLAIM  AND  DELIVERY.    Same  as  Replevin. 
CLASS  LEGISLATION.    See  Constitutional  Law,  5,  8,  7. 
CLERKS  OF  COURTS. 
Effect  of  Distribution  of  a  Fund  Pending  Appeal. 
Payment  of  a  ftind  in  court  to  the  persons  to  whom  It  has  been  Judicially 
awarded,  pending  an  appeal  from  the  award,  does  not  subject  the  clerk  to  any 
pernonal  liability,  in  the  absence  of  an  order  directing  the  fUnd  to  be  retained 
until  the  determination  of  the  appeal.— 3fc/<Taddfn  v.  Swinerton,  836. 

CODE  CITATIONS.    Same  as  Statutes  of  Oregon. 

COLLATERAL  ATTACK 

On  Government  Patent  to  Swamp  Land.    See  Public  Lands,  3. 

COMMERCE. 

Enticing  Seaxen  from  Ships— Police  Regulation. 

Section  1952  of  Hill's  Ann.  Laws,  providing  a  punishment  for  any  person  who 
shall  entice  a  seaman  away  from  his  ship  is  not  an  interference  with  foreign  or 
interstate  commerce,  but  is  a  proper  and  legitimate  exercise  of  the  police  power 
of  the  state.- iSfafe  ex  rel.  v.  Frazier,  178. 
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compensation 

Of  Administrator  for  Extra  Services— Discretion.    See  Executobs,  8. 
COMPETENCY  OP  EVIDENCE.    See  Bvidknck,  10, 11, 12, 16. 
CK)NDITIONAL  SALES.    See  Salks,  8,  4. 
CONSPIRATORS. 

Liability  of  Joint  Offenders— Evidence.    See  Ckiminal  Law,  U,  12. 
CONSTITUTIONAL  LAW. 
SuBJEcrr  OF  Act  in  Title. 

1.  The  act  of  1899  relating  to  fees  of  certain  officers  in  counties  of  more  than 
fifty  thousand  Inhabitants  (I^aws,  1889,  p.  140)  Is  not  unconstitutional  because 
its  title  indicates  that  it  applies  to  the  whole  state,  while  the  text  limits  it  to  a 
certain  class  of  counties.  The  subject-matter  is  sufficiently  expressed  in  the  title, 
as  required  by  the  Oregon  Constitution,  Article  IV,  g  '20.— State  ex  rel.  v.  FYcutier,  178. 

Meaning  of  "Taxes"  in  the  Constitution. 

2.  The  word  "taxes,"  as  used  In  the  Oregon  Constitution,  Article  IV,  g  28, 
subd.  10,  prohibiting  special  or  local  laws  for  the  assessment  or  collection  of 
taxes  for  certain  purposes,  means  a  charge  or  pecuniary  burden  imposed  upon  an 
individual  or  his  property  for  the  support  of  tne  general  government,  or  imposed 
for  some  special  purpose  for  which  the  state  may  make  requisition  in  a  particular 
vcioAe.—8UUe  ex  reL  v.  Krazier,  178. 

Police  Power— Regulating  Commerce. 

:i.  A  state  statute  making  it  an  offense  to  persuade  or  attempt  to  persuade 
any  seaman  to  leave  any  vessel  within  the  Jurisdiction  of  such  state  (HilPs  Ann. 
Laws.  1 1952),  is  an  exercise  of  the  police  power,  and  is  not  violative  of  the  Con- 
stitution of  the  United  States,  Article  I,  g  8,  subd.  8,  as  a  regulation  of  foreign  or 
interstate  commerce,  since  it  is  not  in  conflict  with  any  act  of  congress  or  the 
general  policy  of  the  government.— -Er  parte  Youngs  247. 

Police  Power.— Regulating  Sales  of  Harmless  Articles. 

4.  The  sale  of  a  commodity  may  be  subject  to  the  exercise  of  the  police  power, 
though  lU  use  would  not  necessarily  subvert  the  morals.  Impair  the  health,  or 
disturb  the  peace  of  society.— /S/a/c  v.  Schumany  16. 

Local  Law  Regulating  Practice  in  Courts. 

6.  An  act  providing  for  the  payment  of  certain  clerks',  sheriff^*,  and  trial  fees 
in  certain  counties  (Laws,  1899.  p.  140)  is  not  an  act  regulating  the  practice  in  courts 
of  Justice,  under  the  Constitution  of  Oregon,  Article  I V,  g  at.  subd.  8,  since  it  does 
not  affect  the  manner  or  order  of  conducting  the  business  of  the  courts.— jSXaYe  ex 
rel.  V.  .FYaziery  178. 

Local  Law  for  Assessment  of  State  and  County  Taxes. 

6.  An  act  providing  for  the  payment  of  certain  court  fees  to  certain  officers 
in  all  counties  navlng  more  than  a  stated  population,  and  providing  for  the  pay- 
ment to  the  state  and  several  counties  of  such  sums  of  money  so  paid  said  olBcers 


tion,  ArUcle  I V,  1 23,  subd.  lO'.—Slate  ex  rel.  v.  JiVaxier,  178. 
Local  Law— Special  Privileges  and  Immunities. 

7.  Nor  does  such  an  act  (Laws.  1899,  p.  140)  grant  to  certain  citizens  privileges 
and  immunities  not  belonging  to  all  citizens,  since  it  affects  alike  all  persons  under 
the  same  circumstances  and  conditions,  and  hence  is  not  in  violation  of  the  Oregon 
Constitution,  Article  I,  g  20,  providing  that  no  law  shall  be  passed  granting  to  any 
citizen,  or  class  of  citizens,  privileges  or  immunties  which,  upon  the  same  terms, 
shall  not  equally  apply  to  all  citizens.- jStote  ex  rel.  v.  lYaziery  178. 

Due  Process  of  Law— Seizing  Imported  Fish. 

8.  Laws,  1899,  p.  199,  g  5.  providing  that  it  shall  be  unlawful  to  sell,  ofl^r  for 
sale,  or  have  in  possession  for  sale,  any  species  of  trout,  at  any  time,  is  not  a  viola- 
tion of  the  Fourteenth  Amendment  of  the  Constitution  of  the  United  States,  as 
depriving  of  his  property  without  due  process  of  law  one  who  has  imported  into 
the  state  trout  which  have  become  part  of  the  general  wealth ;  since  the  statute 
does  not  deprive  such  p(>rson  of  his  title,  but  limits  the  rights  appurtenant  thereto, 
and,  having  Imported  such  flsh  with  knowledge  of  the  law,  he  must  suffer  the 
penalties  which  it  prescribes.— State  v.  Schumann  ItJ. 
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Due  Process  of  Law— Nbcessity  or  Indictment. 

0.  The  expression  "due  process  of  law/'  as  used  In  the  Fourteenth  Amendment 
to  the  Ck>nstltutlon  of  the  United  States,  refers  to  the  right  of  a  fiilr  and  regular 
trial,  and  not  to  the  manner  of  preferring  a  charge  of  crime ;  so  that  an  accusation 
by  a  public  officer  without  the  intervention  of  a  grand  Jury  is  not  in  violation  of 
said  amendment.— Stote  v.  Thicker,  291. 

Due  PBOCE.SS  of  Law— Accusation  by  Information. 

10.  The  act  permitting  district  attorneys  to  file  informations  charging  crimes 
In  place  of  presentments  by  grand  Juries  (Laws,  1899,  p.  99),  is  not  obnoxious  to  the 
Constitution  of  Oregon,  ArtRiIe  VII,  %  18,  authorizing  the  legislature  to  modify  or 
abolish  grand  Jurie8.—i^a<e  v.  TWAer,  291. 

CONSTITUTION  OF  OREGON. 

A  ^i«i «        T  i  Sect  ion  1 1 .  -State  v.  Tucke7\  302. 

Anicie       1  <  Section  20.—SUite  ex  rel.  v.  JFb^azier,  178, 188. 

(Section  '20,—StcUe  ex  rel,  v.  Ftazier,  178,  181-184. 
Article    I V-^  Section  2.S.  ( State  ex  reU  v.  Frazier,  178, 184-18<}. 

(Subds.  3, 10  I  State  ex  rel.  v.  Frazier,  178,  186. 
A  *M«i«  V T  f  J  Section   (&.— O'Brien  v.  O'BHen,  92,  98. 
Article  \  11 1  Section  18.-5Kate  v.  Tucker,  291,  297. 

CONSTITUTION  OF  THE  UNITED  STATES. 

a«4i^ia  t    a^*\r^n  fi    i  Subd.  Z.—Bix  parte  Fcmn^r,  247,  218. 
ArUcle  I,  Section  8.  |  g^^d.  A,~-Sp£^er  v.  Ckiriion,  866. 

Fourteenth  Amendment.— filtote  v.  Tucker,  291-297. 

CONSTRUCTION  OF  STATUTES.    Same  M  Statutes. 

CONTRACTS. 
Construction  of  Contract  by  Letter. 

1.  A  contract  made  by  the  acceptance  of  the  terms  of  a  letter,  wherein  the 
writer  proposes  to  ship  hops  to  anotner,  obtained  by  the  former  fk'om  the  grow- 
ers, ana  to  draw  sight  drafts  therefor  on  the  latter,  and  states  that  his  "off^n  and 
your  orders  are  good  for  24  hours,  unless  otherwise  stipulated,"  shows  that  the 
former  is  an  independent  dealer.— /Simond*  v.  WrigMmaHy  120. 

Sales  by  Sample— Accepting  Part— Severable  Contract. 

2.  Defendant  contracted  with  plaintiff  to  purchase  certain  lots  of  hops,  repre- 
.sented  by  samples,  which  were  to  be  accepted  not  later  than  a  certain  date,  and 
delivered  at  once  thereafter,  with  the  exception  of  a  certain  lot  which  could  not  be 
delivered  at  that  time.  Defendant  accepted  and  paid  for,  accord! ug  to  contract, 
all  the  lots  except  the  one  which  was  to  be  delivered  later;  nothing  being  said  at 
the  time  in  regard  to  the  receipt  and  acceptance  thereof.  Afterwards  the  remain- 
ing lot,  on  inspection,  was  found  not  to  conform  to  the  sample,  and  was  r^ected. 
Held,  that  defendant  was  not  bound  to  receive  or  accept  any  lot  of  hops  unless 
it  conformed  to  the  sample,  and  the  acceptance  of  some  lots  did  not  prevent  him 
f^om  rtjectlng  the  lot  which  did  not  conform  to  the  sample,  without  returning  or 
offering  to  return  those  already  received.- /2u*»eW  v.  Lifienthal,  105. 

Indemnity  Against  Liability  or  Against  Damages. 

8.  A  policy  of  employers'  liability  insurance  for  indemnity  against  liability 
for  damages  on  account  of  injuries  by  accident  to  employees,  providing  that 
assured  should  immediately  notify  the  company  in  case  of  accident,  that  the 
company  would  defend  actions  growing  out  of^lixjurles  in  the  name  of  the  assured, 
that  assured  should  not  settle  any  claim  or  incur  expense  without  consent  of  the 
company,  except  that  it  might  provide  such  immediate  surgical  relief  as  should 
be  imperative,  is  a  policy  ot  indemnity  against  liability  for  damages,  and  Is  not 
limited  to  indemnity  for  actual  damages  suffered,  so  that  a  cause  of  action  would 
accrue  thereunder  to  the  assured  as  soon  as  a  cause  of  action  should  arise  against 
the  assured  by  reason  of  an  accident  to  an  employee  without  an  actual  payment 
for  either  damages  or  for  immediate  surgical  aid.— ^iwiton  v.  Fidelity  A  Casualty 
Company,  283. 

Idem. 

4.    An  fi  _ 
"against  the 

contract  of  1  ^  .    _ 

amount  for  which  he  is  liable,  but  only  such  sums  as  he  has  paid.— Cbc^an  v. 
Selling,  388. 
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Breach  of  Executory  Contract— Right  to  Daxageh. 

5.  In  an  action  for  breach  of  an  executory  contract  of  sale,  defendant's  fldl- 
ur6  to  return  the  payment  made  at  the  time  of  signing  does  not  relieve  the  plain- 
tiff f^ni  performing  a  condition  precetlent  to  his  right  to  recover.— .FVioer  v. 
Uougham^  428. 

Parol  Evidence  Showing  Contract. 

6.  The  existence  of  a  written  acknowledgment  of  a  previous  parol  contract 
does  not  affect  the  right  to  show  by  parol  evidence  what  were  the  terms  of  such 
contmct.— J?ur*/iar<  v,  Hart^  586. 

Contracts— Precedent  Condition. 

7.  It  is  a  general  rule  regarding  covenants  in  eontnicts  that  when  one  of  two 

Sromises  isto  oe  performed  before  the  other,  the  ix'rformnnceof  the  first  is  a  con- 
ition  nre<-edent  to  the  wrformarieeof  the  latter;  thus,  where  a  grower  agreed  to 
sell  and  deliver  a  quantity  of  hops  at  a  stated  i)iifo  per  pound,  payable  m  three 
Installments,  the  buyer  cannot  sue  the  s**ller  U^r  damages  on  account  of  nonde- 
livery unless  be  has  paid  the  Install  men  t,s,  for  such  payments  are  conditions 
precedent  to  the  right  to  a  delivery.— /?Vifeer  v.  JTougham,  428. 

Dependent  and  Independent  Contracts. 

8.  Defendant,  desirous  of  having  a  street  opened  along  his  premises,  gave  his 
note  to  plaintlfl^  for  his  share  of  the  exixMise  of  dedicating  aulnclent  land  for  the 
purpose,  who  agreed  within  a  reasonable  time  to  procure  the  ojienlng  of  the  street 
at  his  own  expense.  Ifrld,  thai  the  agrc»ement«  of  the  parlies  were  not  independ- 
ent contracts,  rendering  evidence  of  noni»erformance  Inadmissible  In  an  action 
on  the  note.— Burkhart  v.  Ilartj  58(5. 

Express  and  Implied  Contract. 

9.  The  difference  between  express  and  implied  contracts  is  discussed  and 
shown  to  be  only  a  difference  in  the  mode  of  proof,  and  not  a  difference  In  under- 
lying principle.— ieo«e  v.  Wottenberg,  151. 

Contracts  of  Married  Women. 

10.  Since  the  enactment  of  Ke<'tlons  aH»2,  aW7,  and  2998,  Hill's  Ann.  Laws,  a 
married  woman  has  the  same  right  tocontract  that  a  man  has,  and  she  is  subject 
to  the  same  liabilities.— /^r»«  National  Hank  v.  Leonard,  390. 

CONTRIBUTION. 

Contribution  Between  Surety  and  Co-hurety— Instruction. 

Where  plaintiff  agreed  to  become  one  of  three  sureties  on  a  county  treasurer's 
bond  for  $iu,UOO, and  at  it«  execu.ion  only  plaintiff  and  defendant  were  present, 
and,  plaintiff  oblectlng  to  becoming  surety  for  more  than  one-ihird  of  the  bond, 
defendant  agreed  to  take  the  balanro,  and.  on  the  treasurer's  default,  both  sure- 
ties were  compelled  to  contribute  equally  thereto,  an  Instruction,  in  an  action  by 
one  of  the  sureties  to  recover  from  the  other  the  excess  of  one-third  of  the  default, 
which  he  had  paid,  that  the  Jury  might  find  an  inipliid  contract  on  defendant's 
part  to  repay  such  amount  if,  at  the  time  they  exwu ted  the  bt>nd,  they  mutu- 
ally understood  that  iheyas-umed  llabllliy  In  ihc  pnrp  »rtion  of  one-third  to  two- 
thirds,  was  error,  since  such  understanding  was  not  of  Itself  sutllcient  pnwf  of  an 
implied  contract  U»  vary  the  ordinary  uilc  of  cont»lbutl  m  between  sureties;  and, 
ftirihermore.  It  was  misleading  in  not  stating  wheiluT  the  understanding  be- 
tween the  parties  referred  to  inelr  liability  to  the  county,  or  the  liability  as  be- 
tween  themselves.— i^o*e  v.  Wollenbcry,  ir>4. 

CONTRIBUTORY  NEGLIGENCE.    See  Negligence,  2. 
CORPORATIONS. 
Fraudulent  Purchase  by  Director. 

1.  Defendant,  being  the  owner  of  the  good  will  and  part  of  the  plant  of  a  news- 
paper, organized  a  corporath)n  with  his  father,  who  owned  the  rest  of  the  plant, 
and  an  employee  to  wliom  ho  was  indebted,  and  s<H.'ured  control  of  a  majority  of 
the  stock,  electing  himself  and  two  friends  vt-A  the  board  of  directors.  Thereupon 
he  and  his  father  made  an  apparent  sale  of  everything  connected  with  the  iiapcr 
to  a  third  person,  and  afterwards,  defendant,  as  agent  of  thecorpo ration,  purchased 
the  same  property  for  that  organisation  at  a  fair  price,  without  disclosing  that  he 
still  had  an  interest  in  li.  The  other  two  directors  wore  entirely  under  defendant's 
control.  Held,  that  the  sale  was  constructively  fraudulent  and  should  be  set  aside 
at  the  suit  of  a  stockholder.— 6Yan/ei/  v.  Lu^e,  25. 
86  Or.^40. 
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Fraudulent  Purchase  by  Directors. 

2.  A  purchase  by  the  directors  of  a  corporation,  in  its  behalf,  of  property  in 
which  they  have  an  Interest,  without  disclosing  that  fact,  is  constructively  fi*audu- 
lent,  at  the  Instance  of  a  stockholder,  regardless  of  the  price  paid  and  its  relation 
to  the  true  value  of  the  property.— Stanl-ey  v.  Luse,  25. 

Position  of  Director. 

3.  A  dl  rector  sustains  toward  his  corporation  a  position  of  peculiar  trust,  and. 
In  conducting  a  purchase  for  his  corporation,  he  cannot  ordinarily  take  property 
in  which  he  is  personally  Interested,  though,  if  the  holders  of  a  majority  of  the 
stock  understand  the  situation  and  approve  the  proposition,  he  may.  If  the  trans- 
action is  entirely  f&ir.—Slanlej/  v.  Lusey  25. 

Right  of  Stockholder  to  Avoid  Fraudulent  Contract. 

4.  A  stockholder  of  a  corporation  has  the  right  to  disavow  and  have  annulled 
a  purchase  by  the  directors,  made  on  behalf  of  (he  corporation,  of  prt^perty  in 
which  they  were  personally  lnterest4*d,  where  their  relation  to  the  property  was 
not  disclosed  at  or  before  the  purchase,  notwithstanding  there  was  no  actual 
fraud,  and  the  price  was  not  excessive.— iSfa nicy  v.  /«t£«e,  2.3. 

Ratification  of  Acts  of  Directors. 

5.  Such  a  proceeding  might  be  ratified  by  the  stockholders,  but  where  no 
meeting  of  stockholders  has  been  called  to  ratify  the  purchase  by  the  directors, 
the  fact  that  the  owners  of  a  majority  of  the  stock  are  known  to  favor  the  action 
does  not  amount  to  such  ratification.— fitonZey  v.  Lu8i\  26. 

Equitable  Estoppel— Suit  to  Set  Aside  Sale. 

6.  Where  the  minority  stockholders  of  a  corporation  object  to  a  purchase  for 
It  by  the  directors  from  the  time  of  its  consummation,  and  within  reasonable  time 
file  a  suit  to  set  it  aside,  no  ratification  by  estoppel  can  be  inferred.— ^an2ey  v. 
LusCy  25. 

Void  Contract  by  Directors. 

7.  A  purchase  of  property  for  a  corporation  by  its  directors  is  voidable  in  toto 
If  any  part  of  it  is  tainted  with  fraud,  either  express  or  constructive,  by  reason  of 
the  directors'  personal  Interest  In  tne  property,  and  their  failure  to  disclose  it 
before  the  purchase.— AKank'^/  v.  LiigCj  25. 

Accounting  by  Directors. 

8.  In  a  suit  to  set  aside  a  purchase  by  the  directors  of  a  corporation  on  the 
ground  of  fraud,  the  directors  cannot  be  required  to  account  for  salaries  received 
and  money  expended  In  carrying  on  the  corporate  business ;  that  can  be  done  only 
in  a  suit  to  wind  up  the  atTairs  of  the  corporation.— fiStanifi/  v.  Luite,  25. 

Service  of  Process  on  Private  Corporations. 

9.  Hill's  Ann.  Laws,  g  55,  permitting  an  action  against  a  corporation  to  be 
brought  In  the  county  where  the  cause  arose,  and  allowing  substituted  service 
on  Inferior  representatives  of  the  corjioralion  found  In  that  county,  does  not  in- 
validate service  in  anotlier  county  on  the  president  of  the  corporation,  though 
the  return  does  not  show  that  no  representative  of  the  corporation  could  be  found 
In  the  county  where  the  action  Is  begun.— J5ai7e.v  v.  Malheur  Irrigation  Cb.,  9i. 

Service  of  Process  on  Private  Corporations. 

10.  Except  in  those  cases  that  have  been  by  statute  Impressed  with  a  local 
character,  a  private  corporation  may  be  sued  either  where  it  resides  or  where  the 
cause  of  complaint  aroiic.— Bailey  v.  Malheur  Irrigation  Cbmpanpt  54. 

Right  of  Corporation  to  Sue. 

11.  A  corporation  Is  entitled  to  the  sanielpjg:al  rights  and  remedies  as  an  Indi- 
vidual ;  thus,  though  a  corporation  was  organized  to  deal  in  lumber  and  to  build 
houses.  It  may  take  an  assigment  of  a  Judgment,  and  sue  thereon.— Oapitol  Lum- 
bering Company  v.  LearrteU,  644. 

Officers'  Authority  to  Execute  Notes. 

12.  Where  the  president  and  sec^retary  of  a  corporation  had  no  direct  author- 
ity to  sign  a  note  on  Its  b<»half,  and  It  did  not  appetir  that  the  corporation  had 
issued  olher  notes,  or  that  such  oftlcei-s  had  ever  attempted  to  bind  it  by  contract^ 
such  note  was  executed  without  authority,  though  the  corporation  wasauthorisea 
by  1(8  charter  to  execute  notes;  since  such  oftlcers'  authority  could  be  derived 
only  irom  a  by-law,  or  special  order,  or  some  acquiescence,  or  ratification  of  the 
corporation.— CV-aw/orrf  v.  Albany  Ice  Company,  5*5. 

Ratification  by  Corporation. 

18.  Where  the  president  and  secretary  of  a  corporation,  constituting  two  of 
its  five  directors,  executed  without  authority  a  note  on  behalf  of  the  corporation 
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for  services  rendered  It,  the  fact  that  two  other  directors  never  expressly  dis- 
affirmed or  objected  after  they  obtained  knowledge  thereof  Is  not  a  ratiflcatlon 
by  the  corporation,  especially  where  the  note  is  held  by  one  of  the  directors  who 
signed  it.— Crawford  v.  Albany  Ice  Company,  Sio. 

COSTS. 
Costs  as  a  Subject  op  Suit. 

1.  The  costs  and  expenses  of  a  litigation  do  not  constitute  a  subject  of  con- 
troversy that  can  be  considered  by  an  appellate  court,  so  that,  if  the  original  con- 
tention has  been  disposed  of,  the  appeal  will  be  dismissed.— Afoor*'*  v.  Moores,  201. 

Costs  on  Dismissing  Appeal. 

2.  When  a  controversy  Involved  in  an  appeal  is  terminated  by  one  of  the 
parties  without  the  other's  consent,  each  party  will  pay  his  own  costs  on  a  dismis- 
sal of  the  appeal.— Jkfoorc*  v.  Moores^  261. 

What  Costs  abe  Recoverable  on  Affirmance. 

3.  The  costs  and  disbursements  recoverable  on  the  affirmance  of  a  Judgment, 
under  Section  517  of  Hill's  Ann.  Laws,  are  those  taxed  in  the  lower  court  as  part 
of  the  Judgment  there  and  the  costs  attending  the  appeal.— 0«6orn  v.  Newherg 
Orchard  Agsociation,  444. 

CO-SURETIES. 

Contribution  Between  by  Special  Agreement.    See  Contribution. 

COUNTIES. 

Action  Against  County— Writ  of  Review. 

1.  The  duty  of  a  county,  after  the  reversal  of  a  Judgment  on  a  forfeited  bail 
bond  in  a  criminal  action,  to  restore  the  money  collected  under  such  Judgment, 
is  an  obligation  imposed  by  law,  which  may  be  enforced  by  an  action  against 
the  county.— Metschan  v.  Grant  County^  117. 

Liability  for  Bail.  Unlawfully  Collected. 

2.  Where,  after  appeal  from  a  Judgment  rendered  on  an  undertaking  of  bi^l 
in  a  criminal  action,  and  pending  its  determination,  property  of  a  surety  was  sold 
to  satisfy  such  Judgment,  and  the  money  jiaid  to  the  county,  and  the  Judgment 
was  subsequently  revei*sed.  the  county  is  liable  for  the  restitution  of  the  money  so 
collected.— JlfptocAan  v.  Orant  County,  117. 

Liability  of  Counties  to  the  State  for  Interest  on  Unpaid  Taxes. 

3.  Hill's  Ann.  Laws,  U  2790,  2813,  requiring  the  treasurers  of  certain  counties 
to  pay  to  the  state,  on  or  oefore  the  first  Monday  of  February  In  each  year,  the 
amount  of  state  taxescharced  to  their  resp<H;tive  counties,  and  providing  thatany 
balance  remaining  unpaid  thirty  days  thereafter  shall  draw  interest,  contem- 
plated, when  enacted,  tnat  the  county  should  have  a  reasonable  time  after  comple- 
tion oi  its  assessment  roll  and  delivery  to  the  sheriff  to  collect  the  money  with 
which  to  make  such  payment  to  the  state;  but,  the  assessment  laws  having 
since  been  so  amended  as  to  make  it  physically  Impossible  for  the  tax  roll  to  be 
prepared,  and  the  taxes  extended  thereon,  until  afler  the  first  day  of  February, 
anci  therefore  impossible  for  the  sheriflT  to  collec^t  any  money  prior  to  that  timeout 
of  which  the  state  tax  can  be  paid,  the  requirements  of  the  above  sections  have 
thereby  been  rendered  nugtitory,  and  the  state  cannot  recover  Interest  thereunder 
on  the  balance  of  state  taxes  remaining  unpaid  after  the  first  day  of  March  of  the 
year  succeeding  the  apportionment.— ^S^afe  v.  Marion  OouiUy,  371. 

COUNTY  COURTS. 

Power  of  to  set  Aside  Reports  of  Viewers.    See  Coi'rts,  1 . 

(X)UNTY  ROADS.    Same  as  Highways. 

COURTS. 

Power  of  Colnty  Court  to  Set  Aside  Report  of  Viewers. 

1.  Under  Hill's  Ann.  Laws,  \  4061  et  srq.,  authorizing  a  county  court,  to  estab- 
lish a  highway  on  petition,  after  viewers  and  surveyors  appointed  by  it  have 
surveyed  the  land  and  made  their  repc^rt,  the  court  acts  as  a  Judicial  and  not 
a  ministerial  body,  and  hence,  having  properly  obtained  Jurisdiction  of  the 
subject-matter  and  the  parties  affected,  may  set  aside  the  report  of  viewers,  and 
reappoint  them  or  others  to  view  and  n»survev  the  proposed  road.— .Tbnrjs  v.  Polk 
County^  589. 
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County  Coubt— Oedkrs  Approving  Impbopeb  Expenditures. 

'J.  Ex  parte  orders  of  the  county  court,  directing  an  administrator  to  pny  bills 
that  on  flnal  settlement  are  dlKallowed,  can  afford  no  protection  to  the  adminis- 
trator In  bis  flnal  account,  under  Hill's  Ann.  Laws,  \  1173,  requiring  notice  of 
the  flnal  account  to  be  published,  and  a  day  for  the  hearing  of  objections  thereto. 
—Re  Osbum^g  Estate^  9. 

Appeal  to  Circuit  Court— Effect  of  Delay  in  Filing  Bond. 

3.  Under  Hill's  Ann.  Laws,  g  .537,  requirlug  an  undertaking  on  appeal  to  be 
flled  within  ten  days  after  service  of  notice  of  appeal,  and  fuither  providing  that 
where  a  party  gives  notice,  and  omits,  through  mistake,  to  file  his  undertaking, 
the  court,  or  the  appellate  court,  may  allow  it  to  be  done,  an  omission  to  file  sucli 
an  undertaking  uiiill  afier  the  expiration  of  the  ten  days  allowed  on  appeal 
fnjm  the  county  to  the  circuit  court,  will  not  deprive  the  latter  court  of  Juris- 
diction.—^y/or  V.  Oakes,  -110. 

Jurisdiction  of  Supreme  Court— Alimony  Pendente  Lite. 

4.  The  supreme  court  cannot,  while  a  divorce  proceeding  is  pending  on 
appeal,  order  ihe  payment  of  alimony  or  counsel  fees  by  one  of  ihe  parties.  The 
jurisdiction  of  this  court  is  entiicly  appellate  under  the  C<mstltution,  Article  VII, 
g  «,  and,  moreover,  Section  oOOof  Hill's  Ann.  Laws  contemplates  that  such  an 
allowance  shall  be  made,  if  made  at  all,  by  the  circuit  court  before  appeal.— 
O'Brien  v.  O'Brien,  92. 

Jurisdiction  of  Supreme  Court- Relieving  Surety. 

5.  The  supreme  court  will  not  grant  a  motion  of  a  surety  on  an  appeal  bond 
to  require  the  appellant  to  llle  a  new  undertaking  and  relieve  him  fh>m  further 
liability  of  because  of  false  and  fraudulent  representations  Inducing  him  to  sign 
the  undertaking,  where  the  surety  fulls  to  make  out  his  case  by  the  preponder- 
ance of  the  evidence,  even  If  such  a  proceeding  can  be  sustained.— JSrffrar  v. 
Golden,  448. 

Affirmance  of  Judgment— Damages. 

6.  In  support  ol  a  motion  for  afllrmance  of  a  Judgment  under  Section  547. 
Hill's  Ann.  l^ws.  the  averment  that  the  appeal  was  not  taken  in  good  Iklth,  but 
for  delay,  without  showing  any  facts  frt)m  which  the  truth  of  such  averment  may 
be  determined.  Is  not  suthdent  to  support  an  allowance  of  damages.- 0«6orn  v. 
Newberg  Orchard  Association,  444. 

Advancing  Mechanic's  Lien  Casf-s  on  Calendar. 

7.  Mechanic's  Hon  cases  are  not  entitled  to  precedence  over  other  cases  on  the 
calendar  of  the  supreme  court,  either  because  of  their  subject-matter  or  because  of 
section  3677  of  the  statute.— J/oMti  Manu/actvring  Company  v.  Marks,  523. 

COVENANTS. 
Covenant  to  Fence  Railroad  Right  of  Way. 

1.  A  covenant  in  a  deed  to  a  railroad  company,  by  which  the  grantors  agree 
to  build  a  fence  along  the  railroad,  "or  not  hold  ••uch  railroad  responsible  for  any 
damage  done  to  stock  belonging  to  us,"  without  any  mention  of  assigns,  Is  per^ 
sonal  to  the  grantors,  binding  ihem  only,  and  does  not  run  with  the  land,  or 
aflTect  tenants  or  successors  in  interest.— Broirn  v.  Southern  Pacific  Company,  128. 

Right  of  Action  for  Breach  of  CJovenant. 

2.  Where  a  purchaser  of  a  parcel  of  land  executed  a  mortgage  for  its  price, 
and  was  afterwards  evicted  from  a  portion  of  the  tract  under  a  superior  title,  the 
sale  of  the  remaining  portion  under  foreclosure  of  such  mortgage  will  not  prevent 
his  recovering  for  breach  of  the  vendor's  covenant  of  warranty  as  to  the  portion 
from  which  he  was  evicted;  for  his  right  to  damages  became  complete  at  the 
breach,  and  such  claims  do  not  run  with  the  land,  and,  further,  the  mere  execu- 
tion of  a  mortgage  would  not  extinguish  his  right  of  action  for  subsequently 
broken  covenants  in  his  deed.—  Wesco  v.  Kern,  4;it. 

CREDITOR'S  SUIT. 
Judgment  Roll  as  Evidence. 

1.  A  Judgment  roll  that  docs  not  show  the  date  of  the  execution  of  a  writ  of 
attachment  included  therein  is  not  competent  evidence  In  a  creditor's  suit  based 
on  such  eitta.chnnnn. —Fkrischnn-  v.  Bank  of  McMinnville,  553. 

Issuance  of  Execution. 

2.  Where  a  debtor  is  alleged  to  be  Insolvent  his  creditor  need  not  issue  an 
execution  on  a  Judgment  at  law  before  beginning  a  creditor's  suit  to  set  aside  con- 
veyances.—/f'^eiac/iTi^  V.  Bank  of  McMinnville,  563. 
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RiGHTR  OF  Intervening  Parties. 

8.  Creditors  who  Intervene  and  are  made  parties  to  a  suit  to  set  aside  deeds 
and  uncover  asneis  thereby  become  plaintiffs  and  are  entitled  to  have  the  suit  re- 
tained in  ftill  force  though  the  original  plaintiff  should  fall  to  establish  jurisdic- 
tion as  to  himself.— /^ewrcAner  v.  Bank  of  McMinnville,  553. 

CRIMINAL  LAW  AND  EVIDENCE. 

I.  Criminal  Law,  1-81. 

II.  Criminal  Evidence,  32-39. 
Affidavits  for  Change  of  Venue. 

1.  Where  defendant  in  a  criminal  case  flies  afl3davlts  supporting  a  motion  for 
change  of  venue,  charging  that  the  sheriff  is  to  receive  a  reward  if  he  Is  convicted, 
and  that  the  sherllf  and  his  deputies  are  prejudiced  against  him,  and  that  the 
cause  has  been  talked  about,  and  that  he  cannot  get  a  fair  jury  In  the  county,  and 
atttdaviis  In  opix)»liion  thereto  are  tiled,  denying  ail  prejudice,  a  conviction  will 
not  be  rever-«ed  becau*«e  the  motion  was  overruU»d,  as  the  allowance  or  refusal  of 
it  rested  In  the  discretion  of  the  trial  court,  and  the  facts  do  not  show  an  abuse  of 
such  discretion.— iSKatr  v.  Savage,  191. 

Indictment— Larceny  From  an  Office— Included  Offense. 

2.  Under  Section  ITtti,  Hill's  Ann.  Laws,  there  is  a  crime  of  larcenv,  or,  as  It 
was  called  at  common  law,  simple  larceny,  the  punishment  for  which  Is  deter- 
mined by  the  value  of  the  property  taken,  but  there  are  no  such  crimes  In  Oregon 
as  "petit  larceny"  or  "grand  larceny."  There  is  also  another  crime,  known  as 
larceny  In  a  building,  defined  by  Section  17t>4,  Hill's  Ann.  Ijaws,  the  grade  of  which 
Is  entirely  Independent  of  the  value  of  the  articles  stolen.  It,  then,  necessarily 
follows  that  under  an  Indictment  for  larceny  in  a  building  the  defendant  may  be 
convicted  of  simple  larceny,  for  some  larceny  Is  absolutely  essential  to  larceny  in 
a  building.  An  allegation  of  value  is  immaterial  and  surplusage  in  an  indictment ' 
for  larceny  ftom  a  building,  but  If  the  Jury  should  convict  of  larceny  only,  the 
finding  of  value  would  affect  the  penalty  IntiiaXjeA.— State  v.  Savage,  191. 

Indictment— Larceny  From  a  Corporation. 

8.  An  indictment  for  stealing  property  of  a  corporation  Is  sufficient  on  the 
point  of  ownership  If  it  alleges  correctly  the  name  of  the  corporate  body,  and  that 
It  owned  or  was  in  possession  of  the  stolen  property,— an  allegation  of  the  place 
or  law  of  the  incorporation  is  surplusage.— /&afc  v.  Savage,  11>2. 

Indictment  not  Necessary  to  Due  Process  of  Law. 

4.  The  expression  "due  process  of  law,"  as  used  in  the  Fourteenth  Amendment 
to  the  Constitution  of  the  L  iiited  StaU's,  refers  to  the  right  of  a  fair  and  regular 
trial,and  not  to  the  mannerof  preferring  a  charge  of  crime;  so  that  an  accusation 
by  a  public  otflcer  without  the  intervenilon  of  a  grand  jury  Is  not  In  violation  of 
said  amendment.— i5«a/<r  v.  Tucker,  291. 

Information— Grand  Jury  not  Necessary. 

5.  The  act  permitting  district  attfirneys  to  file  informations  charging  crimes 
In  place  of  presentments  by  grand  j  urirs  (Liaws,  1S99,  p.  99).  is  not  obnoxious  to  the 
Constitution  of  Oregon,  Article  VI  l,  §  is,  authorizing  the  legisluiure  to  modify  or 
abolish  grand  juries.— .Sira^e  v.  Tucker,  291. 

Trial— Competency  of  Juror— Discretion. 

6.  A  juryman  in  a  criminal  case  who  stated  that  he  had  read  an  account  of 
the  preliminary  examination,  had  heard  the  cause  discussed,  and  had  an  opinion 
which  it  would  take  evidence  to  remove,  and  did  not  think  that  he  would  make 
an  Impartial  juryman,  but  that  he  would  have  no  trouble  In  setting  aside  the 
newspaper  report,  and,  if  accepted,  would  base  his  decision  entirely  upon  the 
evidence  at  the  trial,  is  quailtied  to  serve,  under  Hill's  Ann.  L^iws,  §  1S7,  provid- 
ing that  the  mere  expression  of  an  opinion  based  on  what  a  juryman  had  heard 
or  read  is  not  a  disqualltlcation,  but  the  court  must  be  satistied  from  all  the  clr- 
cnmstances  that  the  juror  cannot  disregard  such  opinion.- ^a«c  v.  Savage,  192. 

Challenge  to  Jury  Panel. 

7.  Under  HlllN  Ann.  I-rfvws,  «i  IHl,  abolishing  challenges  to  the  {lanel,  it  is  not 
error,  in  a  criminal  case,  for  the  court  to  refuse  to  quash  the  army.— State  v.  Sav- 
age, 19*2. 

Co-Dkfendant  as  Witness. 

8.  Where  a  co-defendant  has  entered  a  plea  of  guilty  to  a  Joint  Indictment, 
he  is  a  competent  witness  for  the  state  on  the  trial  of  his  co-defendant.— fiTa^e  v. 
Savage,  192. 
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Failuke  of  Dependant  to  Testify— Duty  to  Instruct  Jury. 

\*.  It  Ih  not  incumbent  on  the  court  to  Instruct  the  Jury  that  no  presumption 
is  created  against  the  defendant  by  his  failure  to  testify :  If  such  a  direction  wa« 
desired  it  should  have  been  requested.— 6ito/<'  v.  Magers,  89. 

New  Triai>— Newly  Discovered  Evidence— Discretion. 

10.  Where  defendant,  who  was  convicted  of  manslauKhter,  wa«  fluently- 
visited  at  the  Jail  Just  after  the  homicide  by  a  proposed  witness,  an  affidavit  of 
the  Iatt«r  that  he  would  swear  that  the  deceased,  a  week  before  the  homicide, 
threatened  to  kill  defendant,  and  that  he  repeated  the  threat  on  the  nteht  of  the 
homicide,  but  that  affiant  had  not  communicated  such  information  to  defendant 
until  after  the  verdict  hud  been  returned,  and  an  affidavit  of  defendant  that  he 
did  not  know  of  such  t€»8timonv  prior  to  the  trial,  are  not  sufficient  to  warrant 
a  new  trial  because  of  newly  discovered  evidence,  since  it  Is  not  probable  that 
such  evidence  would  ehan^o  the  verdict,  in  view  of  the  facts  as  detailed  by  eye 
witnesses,  and  the  truthfulness  of  defendant's  affidavit  was  doubtful.— 6lf<ite  v. 
.Viww,  315. 

Liability  of  Joint  Wrongdoers. 

11.  Where,  in  a  prosecution  for  a  burglary  committed  jointly  with  another, 
there  was  evidence  that  the  kx^k  on  the  door  bad  been  broken  with  a  punch,  that 
tracks  of  two  horses  led  to  the  premises,  and  that  shortlv  afterwards  defendant 
was  associating  with  another,  and  Jointly  engaged  with  him  In  disposing  of  the 
property  stolen,  it  was  not  error  to  instruct  that  defendants  Jointly  charged  with 
burglary  were  guilty,  If,  while  acting  together  in  the  commission  of  the  crime, 
either  one  of  them  actually  broke  and  entered  the  building.— ^/ate  v.  T\icker^  291. 

Idem. 

12.  Where  It  Is  shown  that  two  or  more  defendants  were  acting  together  for 
a  common  purpose,  the  act  of  one  In  pursuance  of  the  general  plan  Is  the  act  of 
all,  and  they  may  be  prosecuted  either  Jointly  or  st^verally  therefor.— »Sf<rfe  v. 
Tucker,  291. 

C'ross-Examination. 

IH.  Where  a  witness  testified  In  chief  that  he  had  found  money  on  the  prem- 
ises of  the  co-defendant,  but  nothing  was  said  about  how  he  happened  to  be 
searching  on  such  premises,  he  cannot  be  asked  on  cross-examination  to  explain 
why  he  made  such  search,  as  such  question  is  not  connected  with  his  testimony  in 
chief.— iSra/«  v.  Savage^  192. 

Variance— Name  of  Owner  of  Stolen  Property. 

14.    Where  an  Indictment  charges  larceny  ftx>m  the  "Paclflc  Express  Cora- 


dlctment  and  proof.— iSlfa/c'  \.  Savage,  192. 

Instructions  Given  in  General  Charge. 

15.  It  is  not  error  to  refuse  an  instruction  that  has  already  been  given  In  effiBci 
In  the  general  charge.— State  v.  Tucker,  291. 

Form  of  Special  Verdict. 

16.  A  verdict  that  a  Jury  finds  the  defendant  guilty  of  larceny  only,  and  as- 
sesses the  value  of  the  properly  stolen  is  a  valid  sp(>cial  verdict,  under  Hill's  Ann. 
Laws,  g  1379,  defining  a  special  verdict  as  one  by  which  a  Jury  finds  the  fiacts 
sufficient,  and  leaves  the  Judgment  to  the  vowvi.— State  v.  Savage,  192. 

Showing  as  to  Compromise  Verdict. 

17.  An  affidavit  of  defendant  that  the  verdict  of  the  Juiy  convicting  him  wa« 
the  result  of  a  compromise  to  save  the  county  expenses,  and  that  nine  Jurors 
were  willing  at  any  time  to  return  a  verdi<'t  of  not  guilty,  and  three  of  them  re- 
fused to  find  a  verdict  of  guilty  unless  a  recommendation  of  extreme  mercy  was 
added  to  the  verdict,  unsupported  by  any  of  the  Jurors,  and  which  did  not  show 
from  what  source  the  information  concerning  their  secret  deliberations  was  ob- 
tained, was  not  sufficient  to  Justify  a  new  trial.— i5a«/<r  v.  Mima,  815. 

Argument  of  Counsel— Commenting  on  Testimony. 

18.  Where  defendant  was  arrested  so<m  after  an  aflVay  for  which  he  was  on 
trial,  the  prosecuting  attorney  may  comment  on  the  fact  that  the  officers  and  Jail 
attendants  were  not  called  to  substantiate?  defendant's  claim  that  he  had  a  large 
bump  on  his  head,  resulting  from  a  blow  by  his  opponent.— fl!f<i<e  v.  MiiM,  U15. 

Idem. 

19.  Where  defendant  shot  the  deceased  in  the  latter's  saloon  durlnff  an  en- 
(H)unter  occasioned  by  a  dispute  over  what  a  customer  had  said  as  to  deiendAnt 
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cbeaUug  at  the  Kambllng  table,  remarkfi  of  counsel  for  the  state  In  argument  that 
tbe  deceased  had  a  right  to  protect  his  customers  from  those  who  cheated  them 
were  not  Improper.— SiTa^e  v.  Afims,  315. 

Idem— Comment  on  Testimony. 

20.  Where  defendant  shot  the  deceased  In  a  flght  In  the  latter's  saloon,  and 
there  was  evidence  that  deceased  on  former  occasions  had  removed  persons  ft*om 
his  saloon  by  taking  them  by  the  collar,  a  remark  of  counsel  for  the  state  In  argu- 
ment that  it  was  bis  understanding  that  deceased  took  defendant  by  the  collar 
to  remove  him  from  the  room  was  a  legitimate  comment  on  the  testimony  in  the 
esiae,— State  v.  Mirns^  8ir>. 

Comment  on  Testimony  of  Unfriendly  Witne.ss. 

21.  Where  a  party  calls  a  witness  he  will  not  be  permitted  to  impeach  his 
general  reputation  for  truth,  but  he  may  argue  that  some  parts  of  his  testimony 
are  not  true,  the  rule  against  impeachment  of  one's  own  witness  applying  only 
to  direct  methods.—State  v.  Aftm«,  815. 

Idem. 

22.  Where  the  state  was  compelled  to  call  an  unfriendly  witness  because  he 
saw  the  encounter  which  resulted  In  the  homicide,  remarks  of  the  counsel  for  the 
state  in  argument  to  the  Jury  that  the  state  did  not  claim  that  such  witness  told 
the  truth,  and  that  they  had  a  right  to  Judge  for  whom  he  was  tesiifying,  were 
not  objectionable,  as  tending  to  impeach  his  own  witness.— iSto/^  v.  MimSf  315. 

Remarks  of  Court. 

23.  A  true  statement  by  the  court  in  a  criminal  prosecution  that  there  wa** 
no  evidence  that  the  county  had  offered  any  reward  lor  the  apprehension  of  the 
one  guilty  of  the  homicide  is  not  prejudicial  where  It  is  made  in  response  to  the 
district  attorney's  objection  to  the  statement  of  accused's  attorney,  in  his  argu- 
ment, that  certain  detectives,  whose  testimony  had  been  introduced,  were  work- 
ing to  obtain  a  reward  fi-om  the  county. —State  v.  Magera^  ;*i 

Enticing  Seamen  to  Desert. 

24.  Hill's  Ann.  Laws,  1 1052,  forbidding  any  person  to  pursuadc  a  seaman  to 
desert  a  vessel  within  waters  under  the  Jurlsalctlon  of  the  state.  Is  a  valid  exer- 
cise of  police  power,  and  is  not  in  conflict  with  the  Constitution  of  the  United 
Htates.  Article  I,  g  8,  subd.  3,  gmnting  congress  power  to  regulate  foreign  and 
Interstate  commerce,  since  a  st^it^*  act  regulating  commerce  Is  not  void  unless 
contravening  an  existing  act  of  congres'*  or  the  established  policy  of  the  govern- 
ment on  that  subject.— £?xpar/c  Young^  247. 

Larceny— Indictment— Included  Offense. 

25.  Hill's  Ann.  Laws,  I  1273,  provides  that  a  defendant  may  be  found  guilty  of 
an  offense  Included  in  that  charged ;  swtion  178:^  makes  the  larceny  of  property 
of  the  value  of  $85  gmnd  larceny,  punlsluible  by  ten  years'  imprisonment;  and 
section  I7tf4  provldt^s  that  larcony  committed  in  an  oftice  Is  punishable  by  not 
more  than  seven  years'  imprisonment.  Held,  that  a  defendant  could  be  con- 
victed of  grand  larceny  underan  indictment  charging  the  stejillng  of  $14,000  from 
an  office,  as  It  was  included  in  the  offense  charged.— <S<«<^  v.  Savage,  192. 

Evidence  of  Another  Similar  Crime. 

26.  In  a  prosecution  for  larceny  it  is  prejudicial  error  to  admit  evidence  that 
defendant  had  other  stolen  property  in  his  possession,  it  not  appearing  that  such 
other  larceny  was  a  part  of  the  transaction  for  which  defendant  was  on  trial,  or 
was  connected  with  It  in  respect  to  either  time  or  locality.— Sifa/c  v.  cy Donnelly  'iS. 

Construction  of  City  ("harter— Gaminw. 

27.  In  Portland  City  Charter  (Laws,  1893,  p.  820,  §  36,  subd.  5),  granting  the 
council  authority  to  prevent  and  suppress  gaming  and  gambling  houses,  the  word 
"gaming"  is  used  as  a  substantive,  and  not  an  adjective.— £V  parte  Kanieta,  251. 

Lottery— Gaming. 

28.  Conducting  a  lottery  Is  gaming,  within  Portland  City  Charter  (Laws,  1883, 
p.  820,  I  8(J,  subd.  5),  authorizing  the  prevention  and  suppression  of  gaming  by 
the  council.— Ex  parte  Kameta,  251. 

City  Ordinance— Burden  of  Proving  Innocence. 

29.  A  city  ordinance  making  it  unlawful  for  any  person  to  have  in  his  pos- 
session any  lottery  ticket,  unless  it  be  shown  that  such  possession  is  innocent, 
or  for  a  lawful  purpose,  is  void,  since  it  puts  on  defendant  the  burden  of  proving 
his  innocence.- ^r  parte  Kamela,'Z')l. 

Dismissing  Appeal— Service  of  Notice. 

80.  Undec  Hill's  Ann.  Laws,  U  1^%  1434,  requiring  that  notice  of  appeal  in 
criminal  cases  be  served  on  the  clerk  of  the  court,  and,  where  the  appeal  Is  taken 
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by  defeDdant,  on  the  district  attorney,  an  appeal  by  a  defendant  will  be  dis- 
missed where  notice  was  served  only  on  the  district  attorney.— fitoto  v.  Horner^  08. 

Service  of  Notice  of  Appeal  in  Criminal  Case. 

81.  A  notice  of  appeal  by  a  defendant  from  a  Judgment  of  conviction  of  a 
crime  must  be  served  on  the  clerk  of  the  court  In  which  the  Judgment  roll  was 
mo^.— State  V.  Blazier,  97. 

Competency  of  Evidence  to  Explain  Impeachment. 

82.  Where  Impeaching  witnesses  have  given  their  version  of  a  statement  or 
ct)nver8atlon,  it  is  competent  to  show  by  another  person  who  was  present  that 
such  witnesses  had  not  correctly  repeated  what  was  s&id.— State  v.  Mtms,  815. 

Evidence  Showing  Dangkrouh  Character  of  Deceased. 

Xi.  While  it  mav  be  compeU^nt,  as  tending  to  Justify  the  plea  of  self  defense, 
to  show  the  repututlon  or  thechuracier  uf  deceased  as  a  quarrelsome  or  dangerouH 
person,  that  cannot  be  done  by  showing  sptrolflc  acts  of  violence  toward  other 
persons,  or  Isolated  acts  not  iMirt  of  the  ren  geatce.— State  v.  3/tm*,  315. 

Idem. 

34.  Where  defendant  claimed  that  he  shot  the  dec'eased  in  self  defense,  evi- 
dence that  the  deceased,  in  a  quarrel  with  defendant  a  few  weelis  prior  to  the 
homicide,  armed  hlm^^elf  with  an  ice  pick,  was  incompetent  to  show  that  the  de- 
ceased was  a  (luarrelsome  and  dangerous  person,  since  it  was  a  specific  act  in  no 
way  connected  with  the  res  yestw.— State  v.  Minut,  315. 

Opinion  Evidence. 

35.  Where  the  details  of  an  altercation  had  been  described  to  the  Jury,  show- 
ing the  movements  and  positions  of  the  respective  parties  from  its  inception  , 
until  the  fatal  shot  was  fired,  evidence  as  to  who  had  the  advantage  In  the  fight  ' 
was  inadmissible.— 6Ya^€>  v.  Minw,  315. 

Evidence  of  Intent  to  Commit  the  Crime  Charged. 

;^6.  It  is  not  error  to  permit  a  witness  for  the  slate  in  a  prosecution  for  larceny 
from  an  express  ottlce  to  testify  that,  prior  to  the  comniis*lon  of  that  crime,  de- 
fendant and  his  co-defendant  had  proposed  to  him  thai  they  rob  a  railroad  train, 
but  that  nothing  was  said  about  it  being  an  express  train,  when  it  was  shown 
by  other  witnesses  that  the  train  referred  to  was  an  express  train,  and  that  de- 
fendant and  his  co-defendant  had  Intended  to  rob  the  express  company  at  that 
time.— suite  v.  Savage,  192. 

Sufficiency  of  Evidence— Motion  to  Acquit. 

37.  Defendant  lived  about  two  miles  from  the  granary  from  which  two  sacks 
of  alfalfa  seed  were  taken.  The  locks  on  the  granary  door  had  been  broken  with 
a  punch  secured  from  a  shed,  to  and  from  which  b«x3t  tracks  were  traced,  similar 
to  tracks  found  between  the  granary  and  a  barnyard  gate  from  which  tracks  of 
two  horses  were  traced  through  a  field  to  a  road  and  to  a  gate  near  where  de- 
fendant lived.  In  the  course  of  the  horses'  tracks,  a  letter  was  found,  addressed 
to  defendant,  and  similar  boot  trucks  were  found  at  the  outlet  from  the  field  to 
the  road.  A  witness  U»stlfled  that  shortly  thereafter  defendant  and  another  tried 
to  sell  him  alfalfa  seed,  while  another  witness  testified  that,  three  days  after  the 
taking,  defendant  and  such  other  soid  him  two  sacks  of  alfalfa  seed  of  the  same 
character  as  that  taken,  the  sacks  being  Identified  as  those  stolen.  Held,  that  It 
was  not  error  to  refuse  an  instruction  to  acquit,  since  the  testimony  was  suffici- 
ent to  Justify  an  Inference  o(  gui\t.— State  v.  Tucker,  291. 

Rebuttal— Competency  of  Evidence. 

:m.  Where  evidence  had  been  Introduced  that  deceased  was  in  the  habit  of 
arming  himself  whenever  he  had  a  quarrel,  it  was  competent  in  rebuttal  to  allow 
a  witness  to  testify  that^  to  the  best  of  his  knowledge,  tne  deceased  never  carried 
wnnn,.— State  v.  Mima,  31o. 

Harmless  Error— Evidence  Subsequently  Received. 
39.    Error  in  excluding  competent  testimony  is  harmless  where  the  same 
witness  subsequently  givers  the  same  information.— /State  v.  Savage,  192. 

CRITICISED  CASES.    See  Oregon  Cases. 

CROSS  COMPLAINT  In  Law  Action. 

What  Jurisdiction  Is  Acquired  Under  Equitable  Cross-Bill.    See  Equity,  2. 
CROSS-EXAMINATION. 

Limits  of  and  Reason  for  Cross-Examination.    See  Trial,  7,  8, 9. 
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CRUELTY. 

Exaraple  of  Cruel  Conduct  Justlfyiug  a  Divorce.    8ee  Divorce,  1. 
DAMAGES. 
Sales— Measure  of  Damages— Breach  or  Warranty. 

1.  In  an  action  for  the  price  of  an  article,  where  there  has  heen  a  partial  pay- 
ment, and  the  defense  1r  a  breach  of  warranty,  the  defendant  cannot  recover  the 
full  amount  paid  unlens  the  article  was  utterly  worthleKs:  but  the  measure  of 
damage  Is  the  dlfrerence  between  the  payment  and  the  value  of  the  article  fur- 
nished.—&*Au/iuinn  v.  Wager,  B5. 

Liability  of  Joint  Tortfeasors. 

2.  All  persons  who  aid,  command,  advise,  or  countenance  the  commission  of 
a  tort,  or  approve  it  after  it  han  been  committed.  If  for  their  benefit^  are  as  fully 
liable  as  If  tney  had  personally  committed  the  objei'tlonable  act.— PerAfin*  v.  Mc- 
Cullough,  1-W. 

Builder's  Bond— Cost  of  IjITigating  Liens  as  Damages. 

3.  In  an  action  on  a  building  contractor's  bond  to  keep  a  building  tree  f^om 
Hens,  the  owner's  costs  and  expenses  in  defending  foreclosure  suits  reasonably 
and  Judiciously  conducted  are  recoverable  as  damages,  lu  connection  with  the 
amount  necessarily  paid  to  remove  the  liens.- i/enry  v.  /fam/,  492, 

Instruction— Exemplary  Damages. 

4.  Where  defendant  had  rendered  a  public  wagon  bridge  unsafe  by  cutting 
apertures  In  the  roadway,  and  had  undertaken  the  resmnsibillty  of  making  the 
bridge  pcu»sable  for  teams  In  the  meantime,  an  Instruction  that  if  defendant  had 
proceeded  without  regard  to  public  rights,  and  in  a  careless  and  reckless  man- 
ner, by  reason  of  which  a  person  driving  over  the  bridge  was  Injured,  exemplary 
damages  might  be  assessed,  was  proper,— Hamerlj/nck  v.  Banfleld,  438. 

DEBTOR  AND  CREDITOR. 

Right  of  Insolvent  Debtors  to  Prefer  Creditors.    Sec  Fraud.  Convey.,  1. 

DECREES.    Same  as  J  udgments. 

DEEDS. 

Effect  of  Conveyance  to  Alien. 

1.  A  water  right  for  irrigation  purposes  passes  by  a  conveyance  of  the  land  to 
which  it  is  appurtenant,  although  the  grantee  In  the  deed  is  not  a  citizen  of  the 
United  States.— Aarcry  v.  Arnold^  H4. 

Covenant  to  Fence  Railroad  Right  of  Way. 

2.  A  covenant  in  a  deed  to  a  rallrotid  company,  by  which  the  grantors  agree 
to  build  a  fence  along  the  railroad,  *'or  not  hola  sucn  railroad  responsible  for  any 
damage  done  to  st(K*k  belonging  to  us,"  without  any  mention  oi  assigns,  is  per- 
sonal to  the  grantors,  binding  them  only,  and  does  not  run  with  the  land, or  affect 
tenants  or  successors  In  interest.— /Jrawn  \,  Southern  Pacific  Company,  128. 

Evidence  of  Delivery  of  Deed. 

3.  Evidence  thatadc»ed  was  recorded,— that  It  was  in  the  possession  of  the 
grantee,  and  that  she  dealt  with  It  and  the  property  as  if  they  were  her  own;  that 
she  placed  the  property  on  the  market  and  afterwards  sold  it,  delivering  such  deed 
to  her  granules  at  the  time  she  made  the  conveyance  to  them,— Is  sufficient  to 
establish  the  delivery  of  the  iXee^.— South  Portland  Jxtnd  Ojmpany  v.  MungeTf  457. 

Recital  as  Evidence  of  Consideration. 

4.  Where  a  defective  deed  is  sought  to  be  tnnited  as  a  contmct  to  convey  and 
as  a  basis  of  a  suit  for  specltlc  performance,  the  deed  Itself,  which  recites  a  con- 
sideration, is  prima  facte  evidence  that  it  was  based  on  a  consideration,— ^u/A 
Portland  Land  Company  v.  Munger,  4.57. 

DEFAULT.    See  Judgments,  3. 

DEFINITIONS.    Same  as  Words  and  Pu rases. 

DELAY. 

When  Amounts  to  Laches— Rescission.    See  Vendor  and  Purchaser,  1. 

DELIVERY  OF  DEED.    See  Deeds,  8. 
86  OB.— 41. 
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DEPENDENT  COVENANTS.    Bee  Contractb,  7. 8. 
DIES  N0N-JURIDICU8.    Same  as  Sunday. 
DIRECTORS  of  Corporations. 

Fraudalent  Purchase  by— Secret  Interest^RlghtB  of  Stockholdera— Ratifica- 
tion.  See  Corporations,  1-5. 

DISBURSEMENTS.    Same  as  Costs. 

DISCRETION  OF  COURT. 

AppoinUng^  Elisors  to  Summon  Jury.   See  Trial,  4. 

In  Determining  Qualification  of  Juror.    See  Jury,  1. 

Granting  New  Trial  for  Misconduct  of  Juror.    See  New  Trial,  1. 

Removing  Administrator  for  Neglect    See  Exec,  and  Adx.,  10, 17. 

Allowing  Amendments  at  Trial.    See  Pleading,  14. 

DISMISSAL.    Same  as  Nonsuit. 
DISMISSING  APPEAL. 

Serving  Notice  of  Appeal  in  Criminal  Cases.    See  Criminal  Law,  30, 31. 

Failure  to  Serve  Brief  as  Required  by  Rules.    See  Rulbs  of  Court,  I. 

DISTRICT  ATTORNEY. 

Filing  Information  Without  Calling  Grand  Jury.    See  Const.  Law,  9, 10. 
DIVORCE. 
Cruel  and  Inhuman  Treatment. 

1.  Where,  in  a  suit  by  a  wife  for  a  divorce  on  the  ground  of  cruelty.  It  appears 
that  the  husband  made  orutal  assaults  on  her,  which  were  out  of  proportion  to 
the  provocation,  and  used  In  connection  therewith  abusive  language,  so  that  she 
was  compelled  to  leave  home,  and  that  she  at  no  time  resorted  to  personal  vio- 
lence or  visited  on  him  any  personal  chastiMcment,  she  is  entitled  to  a  divorce 
under  Hiirs  Ann.  Laws,  g  m—O'BHen  v.  O'Brien,  9S. 

Allowance  of  Alimony  on  Affirming  Decree. 

2.  Where  the  supreme  court  has  a  divorce  case  for  final  disposition  on  its 
merits,  it  will  grant  such  relief  in  the  way  of  an  additional  allowance  for 
alimony  or  expenses  as  may  seem  proper  under  the  proofs  submitted.— Cfirirn 
y.  O'Brien,  ys. 

Jurisdiction  of  Supreme  Court— Alimony  Pendente  Lite. 

8.  The  supreme  court  cannot,  while  a  divorce  proceeding  is  pending  on 
appeal,  order  the  payment  of  alimony  or  counsel  fees  by  one  of  the  parties.  The 
Junsdlction  of  this  court  is  entirely  apjpellate  under  the  Constitution,  Article 
VII,  i  6,  and,  moreover.  Section  500  of  Hlirs  Ann.  Laws  contemplates  that  such 
an  allowance  shall  be  made,  if  made  at  all,  by  the  circuit  court  while  the  case  is 
pending  there.— O'Brien  v.  O'Brien,  92. 

DOCKETS. 

Advancing  Mechanic's  Lien  Cases  in  Supreme  Court,    See  Courts,  7. 
DUE  PROCESS  OF  LAW. 

Necessity  of  Indictment  by  Grand  Jury.    See  Constitutional  Law,  8, 9. 

Siesure  of  Imported  Fish  Lawfully  Caught  Elsewhere.   See  Const.  Law,  7. 

ELECTION  OF  REMEDIES. 

Note  of  Assumpsit. 

Where  there  is  a  debt  that  has  been  evidenced  by  a  written  memorandum, 
such  as  a  note,  the  fact  that  no  recovery  can  be  had  on  the  writing,  or  that  its 
value  as  evidence  Is  destroyed,  does  not  affect  the  right  to  recover  from  the 
debtor  on  the  original  dehU—Savage  v.  Savage,  268. 

ELISORS. 

Appointment  of— When  Discretionary.    See  Trial,  4. 
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EMPLOYERS  LIABILITY  INSURANCE. 

Construction  of  Contract— Indemnity  Aflfbrded— Claim  for  Immediate  Sur- 
gical Aid.    See  INSUBANCE,  1,  2, 8. 

EQUITY. 
Jurisdiction  of  Equity— Validity  of  Aasionment. 

1.  A  court  of  equity  ha.«<  Jurisdiction  to  trvand  to  determine  the  validity  of  a 
general  asRienment  for  creditors,  and  to  appoint  its  receiver  to  assume  control  of 
the  assigned  property,  where  the  suit  is  based  on  the  Idea  that  the  assignment 
was  void.  Ruch  jproperty  Is  not  in  custodia  legU^  whatever  may  be  its  position 
under  a  confessedly  valid  assignment.- ii7<»i«c/»««'r  v.  Bank  of  McMinnvUle^  .558. 

Jurisdiction  Under  Equitable  Cross  Bill. 

2.  The  Jurisdiction  obtained  by  a  court  of  equity  through  a  cross  bill  In  an 
action  at  law  under  Section  381,  Hill's  Ann.  Laws,  is  the  same  as  the  original  Juris- 
diction atcommon  law,  the  relief  afforded  under  such  a  cross  bill  is  as  broad  as  that 
which  may  be  obtained  by  an  original  bill.— /&>.  l*ortland  Land  Co.  v.  Mungcr^  457. 

Remedy  at  Law. 

8.  The  legal  remedy  that  will  prevent  equity  firom  adjudicating  a  case  must 
be  as  prompt,  as  adequate,  and  as  eflldont  to  protect  the  lights  of  the  plaintiff  as 
equity  would  he.— South  Portland  Land  Oompany  v.  Munf/tr^  457. 

Jurisdiction— Position  of  Intervening  Partus  to  Creditor's  Suit. 

4.  Creditors  who  intervene  In  a  suit  to  roach  concealed  assets  become  thereby 
entitled  to  the  protection  of  the  court  as  much  as  if  t  hey  had  orlgl  naily  be(»n  parties, 
and  the&ilure  of  Jurisdiction  as  to  the  plaintlflTwill  notaflTirl  the  right  of  such 
intervenors  to  have  the  suit  continue  In  order  to  accomplish  as  to  them  its  origi- 
nal purpose.— i?7eMcAw«»r  v.  Hank  of  McMinnviUe,  .>>:<. 

Waiver  of  Jurisdiction  by  Answering  Cross  Complaint. 

5.  Where.  In  an  action  at  law  to  recover  possession  of  land,  defendant  filed  a 
cross  complaint,  alleging  an  equitable  d«'feuse,  and  plaintiff*,  after  a  motion  to 
strike  and  demurrer  to  such  cross  complaint  had  been  overruled,  answered,  the 
right  to  Insist  that  the  action  be  tried  at  law  was  waived,  since  by  answering 
plaintiff  voluntarily  submitted  to  the  equitable  Jurisdiction.— ^m</i  Portland 
Land  Oompany  v.  MungeTf  457. 

Rkforuino  Deed  for  Mutual  Mistake. 

6.  An  equitable  cross  complaint  In  an  ejectment  action  whereby  defendant 
claims  title  to  the  land  in  controversy  and  alleges  that  one  of  the  deeds  through 
which  he  claims  is  insufficient  to  convey  the  legal  title  owing  to  certain  informali- 
ties resulting  from  a  mutual  mi^^take  of  the  parties  thereto,  and  praying  for  its 
reformation  so  that  it  will  accord  with  the  intention  of  the  parties,  states  ground 
for  equitable  relief  under  Section  381  of  Hill's  Ann.  Laws.— i&ioutA  Portland  Land 
Cbmpany  v.  Hunger ,  457. 

Reformation— Mutual  Mistake— Confidential  Relation. 

7.  Where  a  reformation  of  an  instrument  Is  asked  on  the  ground  of  mutual 
mistake,  it  is  not  necessary  to  show  any  relation  of  trust  between  the  parties, 
though  such  a  relationship  would  have  to  be  shown  if  the  suit  was  based  on  alle- 
gations of  tvo,\i&.—8ellioooa  v.  Henneman,  olb. 

Reformation— Remedy  at  Law— Mutual  Mistake. 

8.  In  a  suit  to  reform  a  deed,  an  objection  that  the  purpose  of  the  suit  is  to 
try  title,  for  which  plaintiff  has  an  adequate  remedy  at  law,  is  untenable,  where 
the  complaint  avers  mutual  mistake  of  the  parties  as  to  the  boundaries,  since  the 
averment  is  sufficient  to  confer |url8dlction,  and  to  authorize  reformation  of  the 
Aee&.—8ellwood  v.  Henneman^  57o. 

Procedure  by  Junior  Creditor  to  Redeem. 

9.  The  proper  course  of  procedure  to  bar  the  rights  of  a  Junior  Hen  creditor 
who  was  not  made  a  party  to  the  foreclosure  of  a  prior  lien  is  a  suit  for  strict 
foreclosure,  requiring  him  to  redeem  within  a  reasonable  time  or  be  barred  and 
foreclosed.— Aoemer  v.  Willamette  Iron  Works,  90. 

Injunction— Trespass  on  Mining  Land. 

10.  Where  plaintiff  had  held,  occupied,  and  had  been  in  possession  of  mining 
claims  under  color  of  title.  In  pursuance  of  law  and  the  local  rules  and  regulations 
of  the  mining  district,  for  more  than  twenty  years  prior  to  the  attempted  loca^ 
tion  of  the  defendants,  such  claims  were  not  public  mineral  lands  of  the  United 
States,  and  plaintiff  could  enjoin  defendants' location,  though  there  was  no  evi- 
dence of  the  transfer  of  the  original  locator's  title  to  plaintiff.— i2i*c/t  v.  TTiac- 
man,  484. 
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Injunction— Alternative  Judgment. 

11.  Injunction  is  the  proper  remedy  to  restrain  the  enforcement  of  an  alter- 
native money  Judgment  in  an  action  for  the  recovery  of  personalty  after  a  tender 
of  the  property.— JtfarAw  v.  WillUf  1. 

EQUITY  MAXIMS. 

**Qui  Facit  per  Allum  Paclt  per  se."^8itnonda  v.  WrigfUman,  at  p.  126. 
"Equity  Regards  the  Substance,  not  the  Form."— AforUi«/A  v.  Parker,  170. 

ERROR.    Same  as  Appeal  and  Error. 
ESCHEAT. 
Interest  During  Period  of  Appeal. 

1.  Under  Section  8141,  Hill's  Ann.  Laws,  directing  that  in  case  a  party  shall  be 
found  entitled  to  an  escheat  the  court,  shall  direct  the  secretary  of  state  to  draw  a 
warrant  for  the  amount,  "but  without  interest,"  and  section  2219,  subd.  3.  provid- 
ing that  claims  against  the  state  shall  not  draw  Interest  until  after  the  issuance 
of  a  warrant  and  Its  nonpayment  by  the  treasurer  after  demand,  a  successful 
escheat  claimant  whose  warrant  has  been  refused  because  of  a  pending  appeal 
by  the  state  is  not  entitled  to  interest  ft'om  the  time  of  the  refusal  until  the  Judg- 
ment was  affirmed.  The  general  rule  as  to  interest  does  not  apply,  for  the  sover- 
eign never  pays  interest  except  by  its  own  consent.— Fotin^jr  v.  Staler  417. 

Declarations  of  Deceased  Persons  as  Evidence. 

2.  Declarations  made  by  a  man  cts  to  his  own  history  and  family  relations 
are  admissible  after  his  death,  for  the  purpose  of  identifying  him,  in  an  action  by 
his  relatives  against  the  state  to  recover  the  proceeds  of  nis  estate,  which  has 
been  escheated.—  Youn{f  v.  State,  417. 

Character  of  Escheat  Phoceedingmj— Finality  of  Findings. 

3.  Escheat  proceedl ngs  are  law  actions,  and  findings  of  fact  on  disputed  q  ues- 
tions  are  not  open  to  review  on  appeal.— Founj^  v.  Slal^,  417. 

Expenses  of  State. 

»ver  the  uroceeds  of  escheated  nronertv.  brou_ 

.  , „   tnoutcost 

to  the  state,  the  total  expense  of  defending  the  fund  both  in  the  present  and  all 
previous  actions,  and  including  the  fees  or  special  counsel,  whose  employment  is 
conceded  to  have  been  proper,  should  be  first  deducted  tram  the  amount  of  the 
fund.— Fown^  \.  State,  417. 

Expenses  of  State— Pleading. 

5.  Since  the  rules  of  pleading  in  escheat  proceeding  under  the  statute  are  not 
applied  as  strictly  as  in  ordinary  actions,  and  In  view  of  the  re<iuirement  of  Sec- 
tion 3141,  Hill's  Ann.  Laws,  that  the  successful  claimant  of  an  escheat  shall  be 
paid  the  same,  "but  without  cost  to  the  state,"  the  court  should  deduct  fW)m  the 
fund  or  property  the  total  expense  of  the  state  in  protecting  it,  though  the  state 
did  not  in  its  answer  specify  the  amount  expended  or  ask  Its  allowance.— Koun^r 
V.  State,  417. 

ESTATES  OF  DECEDENTS.    Same  as  Executors  and  Administrators. 

ESTOPPEL. 

Accounting  by  Executor- Estoppel  by  Filing  Final  Account. 

1.  After  an  administrator  or  executor  has  filed  a  final  account  showing  an 
admlnlKtration  on  the  estate  he  is  estopped  to  deny  his  representative  capacity  or 
his  liability  to  account.— jRe  OMburn^a  Estate,  8. 

Kstoppel  by  Acquiescence— Parol  License. 

2.  An  owner  of  a  water  privilege  cannot  be  estopped  from  insisting  on  his 
rights  by  the  fact  that  he  stood  by  without  objecting  while  another  diverted  water 
from  the  same  stream.  To  constitute  acquiescence  an  estoppel  It  must  have  been 
in  consequence  of  some  consideration  from  the  second  approprlator  or  of  some 
benefit  accruing  to  the  person  estopped.- Z/arer^/  v.  Arnold,  84. 

Public  IjAnds— Second  Survey  as  Notice— Estoppel. 

3.  The  United  States,  while  It  continues  in  the  ownership  of  lands  which  by 
public  survey  appear  to  abut  on  non-navlgublc  waters,  has  the  right  to  readjust 
the  laarglnal  survey,  and  reserve  uplands  that  appear  between  the  actual  margin 
of  the  water  and  the  meander  line  as  originally  run,  and  a  purchaser  thereflrom 
after  a  second  survey,  which  reserved  upland  between  the  first  survey  and  the 


4.    In  an  action  to  recover  the  proceeds  of  escheated  property,  brought  under 
Section  8141,  Hill's  Ann.  Laws,  providing  that  the  recovery  shall  be  wit! 
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margin  of  a  non-navlgabl©  lake,  purchases  with  notice,  and  Is  estopped  to  claim 
beyond  the  boundary  shown  by^the  survey  under  which  he  purchased.— irarnw 
Stock  Cbmpany  v.  CSalderwood,  228. 

Trustee— Contract  With  Cestui  que  Trust. 

4.  A  statement  by  a  person  that  he  had  bought  certain  property  to  save  It  for 
a  stated  Individual  Is  not  binding  on  him  In  the  absence  of  a  previous  contract  to 
so  purchase.— £ern  v.  KerUj  6. 

Action  on  Replevin  Bond— Estoppel  to  Deny  Value. 

5.  A  recital  In  a  replevin  bond  as  to  the  value  of  the  property  Is  binding  on  all 
the  signers  of  such  bond  In  an  action  thereon,  and  estops  them  from  denying  such 
value.— Ctzptto;  Lumbering  Company  v.  Zjeamedt  644. 

0.  In  an  action  against  the  surety  on  a  replevin  bond,  the  defendant  cannot 
dispute  the  value  of  the  property ;  having  signed  the  bond  reciting  Its  value,  he 
is  bound  thereby,  though  the  Judgment  in  the  original  action  was  not  in  the 
alternative  form,  but  was  ohly  for  the  return  of  the  property,  stating  its  value  at 
the  sum  named  In  the  t>ond. — (Capital  Lumbering  Ctompany  v.  Learnedf  541. 

EVIDENCE.    See  also  Criminal  Law,  82-'i9. 
Instruction  — Presumption  of  Innocence. 

1.  The  Jury  will  not  be  held  to  have  been  misled,  where,  after  an  instruction 
that  plaintlflT  must  assume  the  burden  of  proof  to  show  that  the  alteration  In 
a  note  was  made  under  the  honest  belief  that  he  had  a  right  to  make  It,  and 
without  an  intent  to  deAraud.  the  court  said  that  it  is  presumed  that  plaintiff  is 
innocent  of  any  wrong,  and  that  the  Juiy  are  entitled  to  consider  that  presump- 
tion in  connection  with  the  evidence  about  intent  and  honest  beliet—mvage  v. 
8avag€t  268. 

Burden  of  Proof— Suppressed  Evidence. 

2.  The  duty  of  producing  material  evidence  rests  on  the  party  who  has  con- 
trol of  it,  and  he  can  either  produce  it  or  submit  to  the  Inferences  that  may  be 
drawn  trova.  its  nonproductAon.-'MendenJiall  v.  Elwert,  375. 

Instruction  as  to  Burden  of  Proof. 

3.  The  party  affirming  a  cause  of  action  or  defense  always  has  the  burden  of 
proof  in  relation  thereto.— ^Sb/iumann  v.  Wagery  66. 

Immaterial,  Irrelevant  and  Incompetent  Testimony. 

4.  It  is  error  to  admit  in  evidence  a  registered  letter,  mailed  after  the  action 
was  begun,  where  It  did  not  appear  to  connect  any  one  of  the  parties  in  any  way 
with  the  persons  to  whom  it  was  addressed.— ^Tannara  v.  Oreenjield,  08. 

Evidence  Necessary  to  Establish  Resulting  Trust. 

6.  The  evidence  must  be  clear  and  convincing  to  establish  by  parol  a  resultr 
Ing  trust  in  real  property  on  the  ground  that  the  title  was  taken  in  the  name  of 
one  person,  while  the  price  was  paid  by  another,  but  such  suits  are  successfully 
maintained.— f>rej7on  Lumber  Company  v.  Jones,  w). 

Evidence  of  Acts  of  Agent. 

6.  Until  the  fact  of  agency  has  been  established  directly  or  Inferentlally  by 
competent  evidence,  the  acts  and  declarations  of  an  agentare  Inadmissible  against 
his  principal.— //annan  v.  Oreenfieldy  tt8. 

Evidence  of  Existence  of  a  Foreign  Corporation. 

7.  On  a  question  whether  an  alleged  corporation  was  a  de  facto  corporation, 
an  apparently  official  compilation  of  the  laws  of  the  state  In  which  such  corpo- 
ration is  claimed  to  have  been  organized,  and  a  properly  certified  copy  of  articles 
of  incorporation  of  the  company,  with  evidence  of  the  actual  exercise  of  cor- 
porate powers,  are  all  competent  evidence,  and  are  sufficient  prima  fade  to  show 
the  incorporation.— iSTa/e  v.  Savage,  H>2. 

Altered  Note  ah  Evidence. 

H.  In  an  action  on  an  Indebtedness  for  which  a  note  was  given,  which,  owing 
to  a  subsequent  alteration,  had  been  abandoned,  the  note  Is  competent  evidence 
on  the  question  of  the  intent  with  which  the  alteration  had  been  muAe.— Savage 
V.  Savage,  26K. 

Evidence  of  Joint  Conversion. 

9.  There  Is  evidence  of  withholding  of  possession  from  plaintiff  by  M,  as  well 
as  D,  her  husband,  on  testimony  that,  after  plalntifTs  trunk  and  contents  were 
sold  for  a  board  bill  by  her  landlady  to  D,  a  secondhand  dealer,  witness  saw  M 
taking  out  the  contents  at  D's  store,  and  told  her  that  plaintiff  would  redeem, 
and  offered  to  buy  them,  but  M  refused,  saying  she  wanted  them  for  her  girl. 
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and  that  plaintliTs  attorney  demanded  the  stuff  of  D  and  M,  and  made  tender 
to  them,  and  they  reftised  to  turn  It  over  or  to  take  the  money. — Oyler  ▼. 
Dautojir,  557. 

Rebuttal— CoMPETKNT  Evidence. 

10.  Te«ll  mony  by  defendants,  i  n  an  action  to  recover  a  trnnk  and  Its  contents 
sold  for  a  few  dollars  by  plaintlfTs  landlady  for  her  board,  that  the  landlady  knew 
plaintiff  had  money,  tends  to  discredit  plalntlfl's  testimony  that  the  contents 
were  of  considerable  value,  so  that  on  rebuttal  plaintiff  may  testify  that  she  did 
not  have  money  to  redeem  the  trunk.— Oyler  v.  DcnUofft  357. 

Competent  Corroborative  Evidence. 

11.  For  the  purpose  of  corroborating  plaintiff  in  an  action  for  her  trunk  and 
contents,  she  having  described  the  same,  a  witness  who  had  been  called  in  by 
plaintiff,  a  short  time  previous  to  the  taking,  to  insure  the  same,  and  who  had 
examined  the  contents  for  that  purpose,  may  testify  as  to  the  value  of  the  con- 
tents then  seen.— 0|/?«?r  V.  Dautojf,  857. 

Evidence  of  Negligence  of  Factor. 

12.  In  an  action  by  a  hop  factor  in  London  for  advances  made  by  him  on 
hops  that  had  been  consigned  to  him.  evidence  that  the  hops  were  burned  ten 
months  after  they  were  received,  and  tnat  they  were  worth  twenty-four  cents  per 
pound  In  the  London  market  when  the  factor  received  them,  is  sufncient  to  Justify 
the  submission  of  an  issue  to  the  Jury  as  to  whether  the  factor  was  negligent  in 
not  selling  the  hops  more  promptly.— Uabome  v.  /Stephenson^  828. 

Evidence  of  Delivery  of  Deed. 

18.  Evidence  that  a  deed  was  recorded,— that  it  was  in  the  possession  of  the 
grantee,  and  that  she  dealt  with  it  and  the  property  as  If  they  were  her  own; 
that  she  placed  the  property  on  the  market  and  afterwards  sold  it,  delivering 
such  deed  to  her  grantees  at  the  time  she  made  the  conveyance  to  them,— is  suffi- 
cient to  establish  the  delivery  of  the  deed.— South  PorUand  Land  Oo.  v.  Munger^  467. 

Contract  to  convey— Evidence  of  Consideration. 

H.  Where  a  defective  deed  is  sought  to  be  treated  as  a  contract  to  convey  and 
as  a  basis  of  a  suit  for  sped  tic  performance,  the  deed  itself,  which  recites  a  consid- 
eration, is  prima  facie  suttlclent  evidence  that  it  was  based  on  a  consideration.- 
South  Portland  Land  Company  v.  Munger^  4o7. 

Creditor's  Suit— Evidence  of  Judgment. 

15.  Since  a  creditor  cannot  sue  to  set  aside  a  debtor's  conveyance  as  fhiudu- 
lent  until  he  has  acquired  a  Hen  on  the  property  by  Judgment  or  attachment,  the 
record  of  an  action  which  showed  that  such  creditor  had  attached  defendant's 
goods,  but  did  not  show  whether  or  not  the  attachment  was  prior  to  his  suit  to 
set  aside  the  conveyances,  Is  not  competent  evidence.— jPfetwjAner  v.  Bank  qf  Me^ 
Minnville,  55». 

Competency  of  Evidence  to  Explaim  Impeachment. 

16.  Where  impeaching  witnesses  have  given  their  version  of  a  statement  or 
conversation,  It  Is  competent  to  show  by  another  person  who  was  present  that 
such  witness  had  not  correctly  repeated  what  was  9sAd.— State  v.  Mimt,  315. 

Declarations  of  Deceased  Persons  as  Evidence. 

17.  Declarations  made  by  a  man  as  to  his  own  history  and  family  relaUons 
are  admissible  after  his  death,  for  the  purpose  of  identifying  him,  in  an  action  by 
his  relatives  against  the  state  to  recover  the  proceeds  of  his  estate,  which  has  been 
escheated.— Faunf/  v.  State,  417. 

Parol  Agreement  Varying  Mortgage. 

18.  Evidence  of  a  parol  agreement,  made  at  the  time  of  the  execution  and  de- 
livery of  a  note  and  mortgage,  to  the  effect  that  the  note  should  not  be  paid  when 
it  should  become  due,  but  that  its  payment  should  be  contingent  on  another 
event,  is  not  admissible.— Jty^yar  v.  Golden,  448. 

Parol  and  Secondary  Evidence. 

19.  Oral  evidence  is  not  competent  to  show  the  contents  of  an  instrument 
without  accounting  for  its  fibsei\ce.— Huffman  v.  Knight,  581. 

Parol  Evidence  Showing  Contract. 

20.  The  existence  of  a  written  acknowledgment  of  a  previous  parol  contract 
does  not  effect  the  right  to  show  by  parol  evidence  what  were  the  terms  of  such 
contract.— J3urA:Aar«  v.  Hart,  <386. 

Opinion  Evidence. 

21.  Where  an  eyewitness  has  minutely  stated  the  details  of  an  occurrence  that 
is  susceptible  of  an  accurate  description,  the  conclusions  therefrom  should  be  left 
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to  the  Jury ;  In  such  oases  the  opinions  and  deductions  of  the  witnesses  are  not 
competent.  Thus,  where  the  details  of  an  altercation  had  been  described  to  the 
Jury,  showing  the  movements  and  positions  of  the  respective  parties  from  its  in- 
ception until  the  f^lal  shot  was  fired,  evidence  as  to  who  haa  the  advantage  in 
the  fight  was  inadmissible.— /Stoto  v.  Mim»,  815. 

EXAMINING  WITNESSES. 

Limits  and  Theory  of  Cross  Examination.    See  Trial,  7,  8, 9. 
Producing  Memorandum  Used  to  Refresh  Memory.    See  Trial,  10, 1 1. 
Use  of  Memorandum  to  Refresh  Memory.    See  Trial,  10-12. 

EXCEPTIONS,  BILL  OF. 

Adding  to  Transcript  when  Settled  After  Appeal.    See  Appeal,  M. 

EXCHANGE  OF  PROPERTY. 

PAYMBNT— EXOHANGS— EaUITY  MAXIM. 

Under  the  equity  maxim  that  "equity  regards  the  substance,  not  the  form," 
the  action  of  a  city  in  taking  back  a  warrant  that  had  been  before  that  issued 
and  stamped  "not  paid,"  and  issuing  to  the  holder  in  place  thereof  several  war- 
rants amounting  in  all  to  the  same  sum,  and  each  dated  and  indorsed  as  was 
the  original,  is  not  a  payment  of  the  larger  warrant,  but  amounts  to  an  ex- 
change merely.— Afon^^^  v.  Parker,  170. 

EXECUTION. 

Form  of  Rbpletin  Execution. 

1.  Where  an  alternative  Judgment  is  rendered  in  a  replevin  action,  the  re- 
turn of  an  execution  unsatisfied  because  the  oflicer  was  unable  to  obtain  the  prop- 
erty, does  not  Justify  the  issuance  of  an  alias  execution  directing  the  enforcement 
of  only  the  alternative  money  Judgment.— ilfarA»  v.  WillU,  1. 

Injunction  Against  Enforcement  of  Such  an  Execution. 

2.  Such  an  execution  would  not  follow  the  Judgment  on  which  it  must  rest, 
and  its  enforcement  will  be  restrained  where  a  tender  has  been  made  of  the  prop- 
erty described  in  the  J  udgment.— JlfarA»  v.  Willis^  1. 

Vacating  Execution  Sale— False  Representations. 

8.  A  Judgment  creditor  who  purchased  land  on  an  execution  in  his  favor  is 
not  entitled,  after  the  Issuance  of  the  sberlflTs  deed,  to  have  the  satisfaction  of 
the  Judgment  set  aside,  and  a  new  execution  Issued,  because  he  has  discovered 
that  the  Judgment  debtor  did  not  have  as  great  an  interest  in  the  tract  sold  as  be 
thought,  where  he  was  induced  to  believe  that  the  debtor  had  a  greater  Interest 
thanlie  really  bad,  partly  by  the  representations  of  the  debtor,  and  partly  by  his 
own  and  other  people's  investigations,  and  it  Is  not  shown  that  the  debtor  knew 
when  he  made  tnem  that  his  representations  were  t&ise.—Poppleton  v.  Bryariy  OB. 

Creditor's  Suit— Issuance  of  Execution. 

4.  The  Issuance  and  return  of  an  execution  is  not  a  necessary  preliminary  to 
the  right  to  maintain  a  creditor's  suit  to  set  aside  conveyances  by  the  debtor  and 
to  uncover  assets,  where  the  debtor  is  alleged  to  be  insolvent.— -FYrtJcAncr  v.  Bank 
o/AfcA«nnriW<f,  668. 

EXECUTORS  AND  ADMINISTRATORS. 

Administration— Papers  in  Transcript. 

1.  The  filing  of  a  final  account  by  an  executor  or  administrator  makes  the 
Inventory  on  which  it  Is  based  a  part  of  the  record,  and  it  Is  properly  Included  in 
the  transcript  on  appeal.— ije  Osourn^s  Estate^  8. 

Idem. 

2.  In  case  of  an  appeal  from  an  order  settling  an  administrator's  final  ac- 
count^ the  petition  for  letters,  the  order  appointing  the  administrator,  his  bond, 
and  the  order  of  distribution,  are  not  part  of  the  record,  and.  unless  offered  in 
evidence,  should  not  be  included  in  the  transcript— i^tf  Onbum^s  Ettate,  8. 

Estoppel  by  Filing  Final  Account. 

8.  Alter  an  administrator  has  filed  a  final  account  showing  an  administra- 
tion on  the  estate  he  is  estopped  to  deny  his  representative  capacity  or  his  liability 
to  account.— iZe  Oabum^s  Etiate^  8. 
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4.  Where  the  property  of  an  estate  was  deposed  of  by  auction  and  private 
Bale,  and  the  admlnlstretor  shows  that  It  was  Impossible  to  keep  an  account  of 
each  article  sold,  or  of  the  purchaser's  names,  as  required  by  Hill's  Ann.  Laws, 
2  1173,  the  court.  If  convinced  that  the  administrator  made  an  honest  effort  to 
sell  for  the  best  interests  of  all  concerned,  will  not  require  an  itemized  and  de- 
tailed report— iee  Osbum'g  Est€Ue,  8. 

Administration— Expense  of  Continuing  the  Business. 

5.  Under  Hill's  Ann.  Laws,  g  1144,  authorizing  the  court  to  order  an  adminis- 
trator to  sell  the  personal  property  or  an  estate  at  private  sale,  it  may  order  him 
to  sell  a  Slock  of  goods  in  the  regular  course  of  business,  and  the  necessary  ex- 
penses of  lighting,  clerk  hire,  rent,  etc.,  incurred  for  this  purpose,  should  be  al- 
lowed in  the  final  settlement  as  expenses  of  administration.— iZtr  0»bnm*8  ExtaJe,  8, 

Allowance  for  Funeral  Expenses. 

6.  Where  an  estate  Is  appraised  at  $2,400,  an  order  approving  an  expenseof  S31 
for  carriages,  hearse,  and  caring  for  the  body  of  deceased,  is  reasonable.— iJc  0«- 
bum's  Estate^  9. 

Administration— Attorney's  Fees. 

7.  Under  a  statute  authorizing  an  administrator  to  incur  a  reasonable  expense 
for  an  attorney  in  any  matter  requiring  legal  advice,  an  allowance  of  tlOO  for  an 
attorney's  services  In  settling  an  estate  of  ip2,400,  consisting  of  a  stock  of  goods,  is 
not  unreasonable.— i2tf  Osburri's  Estate^  9. 

Extra  Compensation  of  Administrator. 

8.  Under  Hill's  Ann.  Laws,  g  1180,  authorizing  the  court  to  allow  an  extra 
amount  for  extraordinary  services,  an  allowance  of  $200  for  eight  months'  work  In 
closing  out  a  stock  of  goods  under  the  court's  order  will  not  be  disturbed.— /?c  Oit- 
bum*8  JSatate,  9. 

Purchasing  New  Goods  to  Help  Sales  of  Old  Stock. 

9.  A  probate  court  has  no  authority  to  authorize  an  administrator  to  replenish 
the  property  of  the  estate,  even  though  the  estate  consists  of  a  stock  of  goods  that 
cannot  readily  be  sold  without  renewing  the  supply  of  some  articles.- i2e  OMburti*» 
Katate,  9. 

Liability  for  Consigned  Goods. 

10.  Where  decedent,  at  his  death,  had  goods  in  his  stock,  the  title  to  which 
was  to  remain  in  the  vendor  until  paid  for,  and  which  the  administrator,  without 
knowledge  of  the  terms,  sold,  the  court  had  no  authority  to  direct  payment  there- 
for in  full;  and,  they  not  being  secured,  nor  in  the  preferred  class,  and  the  estate 
being  insolvent,  the  vendor  must  take  pro  rata  with  other  creditors.— JJe  Qgburn^g 
Estate,  9. 

Unauthorized  Expenses— Court  Order  is  no  Protection. 

11.  Ex  parte  orders  of  the  county  court,  directing  the  administrator  to  pay 
bills  that  on  final  settlement  are  disallowed,  cau  afi'ord  no  protection  to  the  ad- 
ministrator in  his  final  account,  under  Hill's  Ann.  Laws,  ^  1173,  requiring  notice 
of  the  final  account,  and  a  day  for  the  hetiring  of  objections  thereto.— JK^r  Osbum^s 
Estate,  9. 

Charging  Administrator  With  Appraised  Value  of  Estate. 

12.  Where  it  satisfactorily  appears  that  an  administrator  has  really  account^ed 
for  all  the  property  of  the  estate,  and  has  received  substantially  its  appraised  value, 
he  should  not  be  charged  with  more  than  the  amount  received.- Ac  Oitbum*s  Es- 
tate, 9. 

Judgment  Against  Executors  of  Joint  Surety. 

13.  On  affirmance  of  a  j  udgment  or  decree  where  a  bond  for  stay  of  execution 
has  been  given,  the  sureties  thereon  are  Jointly  and  severally  liable,  regardless  of 
the  form  of  the  bond,  and  Judgment  will  go  against  the  personal  representatives 
of  a  dececwed  surety  just  as  it  would  have  gone  against  film  had  he  lived.- i^tw/- 
lanci  Trust  Company  v.  Ilavelj/,  2r{4. 

Idem. 

14.  Hill's  Ann.  I^aws,  ^.^  537,  5:W,  541,  546,  provide  that  on  an  appeal  to  the 
supreme  court  the  appellant  shall  execute  a  bond  for  the  costs,  and,  if  the  bond 
is  also  to  stay  foreclosure  procei»dIngH,  for  the  payment  of  any  personal  decree 
remaining  unsatisfied  after  «ile,  and  authorize  the  court  to  enter  the  same  dec^ree 
against  the  sureties,  "in  like  manner  and  with  like  etTtMit,  according  to  the  nature 
and  extent  of  their  undertaking,"  as  is  given  against  the  appellant.  Held,  that 
the  words  "according  to  the  nature  and  extent  of  their  undertaking"  have  refer- 
ence only  to  whether  the  bond  Is  for  appeal,  or  for  stay  also,  and  a  decree  will  be 
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entered  against  the  personal  representatives  of  a  deceased  surety  on  affirmance 
of  the  foreclosure  decree  against  the  appellant,  though  the  bond  given  Is  In  terms 
Joint,  and  the  surety  had  no  interest  In  theconti-oversy.— Por</a/id  lYust  0[>mpanp 
V.  Havely,  2M. 

Removal  of  Administrator— Waiver  of  Objections  to  Petition. 

16.  When  an  administrator  appears  in  response  to  a  i)etitlon  for  his  removal, 
and  contests  the  matter  on  its  merits,  he  will  not  thereafter  be  heard  to  object 
that  the  petition  was  Insufficient ;  technical  objections  were  waived  by  answer- 
ing.—iJc  Barnes*  E»tate^  279. 

Discretion  in  Removing  Administrator. 

16.  A  probate  court  has  a  large  discretion  in  passing  on  an  application  to 
remove  an  administrator,  and  an  abuse  must  be  shown  to  Justify  a  reversal.— 2Je 
Barnes*  EsUUe,  279. 

Grounds  for  Removing  Administrator. 

17.  Failure  of  an  administrator  to  comply  with  HllPs  Ann.  Laws,  §  1131. 
making  it  his  duty.  Immediately  after  appointment,  to  publish  notice  to  present 
claims  within  six  months,  and  section  1112.  requiring  him  to  file  an  inventory 
within  one  month  after  appointment,  is  sufficient  ground,  in  the  discretion  of  the 
court,  for  his  removal,  under  sections  1094, 1100,  providing  that  he  may  be  removed 
for  unfaithfulness  or  neglect  of  his  trust,  to  the  probable  loss  of  persons  interested 
in  the  estate.— iJc  Barnes^  Estate ^  279. 

Administrators— Buying  Legacy. 

18.  Hill's  Ann.  Laws,  g  1166,  providing  that  the  order  of  confirmation  of  an 
administrator's  sale  is  conclusive  as  to  the  regularity  of  the  sale,  and  no  ftirther, 
and  that  all  purchases  of  the  propertv  of  the  estate  by  an  *  *  *  administrator, 
however  made,  *  *  *  are  void,  refers  to  purchases  of  the  property  of  the  estate 
by  the  administrator  at  his  own  sale,  and  not  to  a  purchase  by  him  of  a  legacy 
bequeathed  by  deceased,  which,  if  fair,  and  for  an  adeqimte  consideration,  is 
valid.— i>>m6ard  v.  Garter,  266. 

EXTRA  COMPENSATION 

Of  Executors  is  Discretionary  with  Probate  Judge.    See  Executor.s,  8. 

FACTORS. 

Evidence  of  Negligence  of  Factor. 

The  question  of  care  and  diligence  in  respect  to  the  disposal  of  goods  received 
on  consignment,  which  had  been  retained  for  almost  a  year,  when  they  were 
consumed  by  fire,  may  be  submitted  to  the  Jury,  where  there  Is  evidence  of  their 
value  in  the  market.— f.'J»6ome  v.  Stephenson^  9A. 

FEDERAL  QUESTION 

Must  be  Made  at  Trial  to  be  Available  In  Supreme  Court.    See  Appeal,  5». 
FEES 

Of  Sherllfij  Under  Act  of  1803.    See  Statutes,  1. 

Of  Officers  Under  Act  of  1899.    See  Constitutional  Law,  5,  6. 

FILING  ABSTRACTS  AND  BRIEFS.    Sec  Rules  of  Court,  1, 3. 
FILING  TRANSCRIPl'  After  Perfei-tlng  Appeal.    See  Appeal,  7,  8. 
FISH. 

Unlawful  Sale— Statutes. 

1.  Laws,  1869,  p.  199, 1  5,  providing  that  It  shall  be  unlawful  to  sell,  offer  for 
sale,  or  have  In  posseKKion  for  sale,  any  species  of  trout,  at  any  time,  applies  with 
as  much  force  to  trout  lawfully  caught  in  another  state  and  shipped  Into  this 
state,  and  becoming  a  part  of  Its  general  property,  as  to  those  caught  within  Its 
limits,  and  that  statute,  as  thus  construen,  dws  not  deprive  the  flsh  owner  of  his 
property  without  due  processor  law.— *V/«<t'  v.  Schumnn^  16. 

Subjects  of  Police  Power. 

2.  The  sale  of  a  commodity  may  be  subject  to  the  exercise  of  the  police  power, 
though  Its  use  would  not  ne<'essarily  subvert  the  morals,  Impair  the  health,  or 
disturb  the  peace  of  society.— AYaf*?  v.  Schuman^  16. 

FRAUDS.  STATUTE  OF.    Same  as  Statute  of  Frauds. 
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FRAUDULENT   CONVEYANCES. 
Right  of  Debtor  to  Pbkfbr  CBEDiTORd— Burden  of  Proof. 

1.  It  is  now  settled  In  Oregon  that  a  debtor  may  prefer  a  creditor  and  in  so 
doing  may  transfer  to  him  all  his  property;  and  the  Knowledge  by  the  creditor 
that  the  debtor  is  in  fiiiling  circumstances  and  that  he  has  other  creditors  who 
will  be  left  without  payment  of  their  claims  will  not  affect  such  creditor's  right 
to  accept  a  transfer  or  mortgage  of  all  or  any  part  of  the  debtor's  property,  In  the 
absence  of  an  intent  by  such  creditor  to  hinder,  delay  or  defkuud  other  creditors; 
but,  if  the  debtor  transfers  property  to  a  relative  to  the  exclusion  of  his  creditors, 
the  burden  of  proof  rests  upon  the  parties  to  the  conveyance  of  showing  that  the 
transfer  was  made  in  good  faith  and  for  a  valuable  consideration.— JfendenAoiZ  t. 
Eltvertf  875. 

FBAUDtJi.ENT  Conveyance. 

2.  Defendant  transferred  to  her  son,  a  co-defendant,  in  settlement  of  alleged 
advances,  property  and  securities  aggregating  $125,000.  which  defendant's  evidence 
tended  to  show  were  the  property  of  ner  son,  which  she  had  loaned  and  managed 
for  him,  having  lost  her  own  fortune  of  950,000  in  speculation.  Said  son  testified 
that  he  made  this  sum  in  speculation  ftom  about  $11,000,  and  that  all  correspond- 
ence relating  to  the  transaction  wit  h  his  mother  had  been  destroyed.  Defendants 
fiviled  to  support  their  testimony  with  any  written  evidence  of  these  transactions, 
and  there  was  evidence  that  defendants  bad  made  statements  that  the  property 
belonged  to  the  mother.  Held^  that  the  evidence  was  insufficient  to  sustain  the 
burden  of  proving  the  bona  Jides  of  the  several  transactions  as  against  creditors 
of  the  mother  in  a  suit  to  set  aside  the  transfer  as  f^udu]ent.—3fend«nAaU  v.  El" 
werty  ?nb. 

Evidence  of  Fraudulent  Conveyance. 

3.  The  alleged  consideration  for  mortgages  executed  by  defendant  to  his  wife 
and  brother-in-law  was  a  sum  loaned  by  the  wife  nine  years  prior  to  the  execution 
of  the  mortgages,  and  a  sum  advanced  by  the  brother-in-law  thirteen  years  before. 
No  demand  or  payment  had  ever  been  made  thereon,  nor  any  account  of  them 
kept  by  defendant  on  his  own  books,  nor  in, his  annual  invoices  or  statements  to 
commercial  agencies.  Some  time  before  the  execution  of  the  mortgages,  defend- 
ant conveyed  land  to  his  wife  almost  equal  in  value  to  the  alleged  debt,  and  the 
brother-in-law  had  for  years  purchased  goods  from  defendant,  paying  cash  there- 
for. Held,  that  the  conveyances  were  void,  as  In  fraud  of  creditors.— 7^tei*c/iji«"  v. 
Bank  of  McMinni>ille,  553. 

Preferring  Creditors— Void  General  Assignment. 

4.  Defendant,  being  on  the  verge  of  failure  and  pressed  by  creditors,  volun- 
tarily executed  chattel  mortgages  to  secure  other  creditors;  and,  on  plaintiff  im- 
mediately attaching  the  goods,  defendant  made  a  general  assignment  for  cred- 
itors. One  of  the  debts  secured  by  the  mortgages  was  also  secured  by  defendant's 
wife,  who  had  property  sufficient  to  satisfy  It,  so  that  the  mortgage  redounded  to 
her  benefit.  At  the  time  of  executing  the  mortgages,  defendant  had  discussed 
with  his  attorney  the  advisability  oi  making  an  assignment.  Held,  that  the 
mortgages  were  not  a  preferment  of  creditors  in  good  faith,  but  that  they  were 
made  in  contemplation  of  the  assignment,  and  were  to  be  treated  as  a  part  of  the 
same  transaction,  and  therefore  \o\&.—FleUchner  v.  Bank  of  MeMinnvtlU,  568. 

Fraudulent  Conveyances— Disposal  of  Proceeds  by  Receiver. 

5.  Where  certain  creditors  in  a  suit  against  mortgagees.  Instituted,  not  for  the 
benefit  of  general  creditors,  but  to  set  aside  certain  mort^ges  executed  by  their 
debtor  which  are  valid  as  between  the  parties,  establish  the  invalidity  as  to  them 
of  such  mortgages,  the  surplus  proceeds  of  the  mortgaged  property,  after  satis^- 
ing  complainants,  may  be  paid  to  the  mortgagees.— /^te<«c/in«r  v.  Bank  of  Mo- 
mnnville,  653. 

Validity  of  Executed  Parol  Trust- Fraudulent  Conveyance. 

6.  Where  a  husband  conveyed  land  by  absolute  deed  to  his  wife,  on  the  parol 
trust  that  she  should  hold  it  In  trust  for  their  children,  her  conveyance  of  the  land 
to  the  children  will  be  upheld  as  against  her  creditors,  though  executed  after 
their  claims  accrued.— i2ic/imcmd  v.  Bloch,  590. 

GAMING. 

Construction  of  Statute— Lotteries.   See  Criminal  Law,  27,  28. 
GOVERNMENT  LANDS.    Same  as  Public  Lands. 
GRAND  JURY. 

Necessity  for  Indictment— Charge  by  Information.     See  Const.  Law,  9, 10. 
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GRAND  LARCENY 

Not  a  Separate  Crime  In  Oregon— Punishment    See  Criminal  Law,  2. 
HARMLESS  ERROR.   See  Appeal  and  Error,  84. 
HIGHWAYS. 
Proof  of  Posting  Notices. 

1.  A  record  of  the  establishment  of  a  road  sufficiently  shows  that  the  notices 
of  the  intention  to  petition  for  the  opening  of  the  road  were  posted  the  reouired 
length  of  time  where  it  contains  (1)  an  affidavit  stating  that  a  notice  of  the  Inten- 
tion to  petition  for  the  opening  of  a  road  was  posted  more  than  thirty  days  before 

f>resentation  of  said  petition,  attached  to  which  is  a  copy  of  the  notice  Itself  bear- 
ng  a  notation  purporting  to  state  the  date  when  the  notice  was  posted  (such 
date  being  more  than  thirty  days  prior  to  the  presentation  of  the  petition),  and 
(2)  the  order  of  the  county  court  establishing  the  road,  which  recites  that  it 
appears  from  the  proof  filed  that  due  notice  of  the  proceeding  has  been  given 
more  than  thirty  days  prior  to  the  presentation  of  the  petition,— FrenchrOtenn 
Company  v.  Harney  County,  138. 

Bond  not  Jurisdictional  in  Road  Pboceedinos. 

2.  The  bond  required  by  Hill's  Ann.  Laws,  I  4074,  providing  that  a  bond  be 
required  by  the  court  upon  an  application  for  a  view  or  review  of  any  proposed 
road,  before  li^suing  an  order  to  the  viewers,  is  not  Jurisdictional,  and  an  irregu- 
larity in  it  will  not  invalidate  the  proceedings.— ^enc/»-02enn  Company  v.  Harney 
County,  188. 

Effect  of  Defective  Record— Presumption. 

8.  When  a  county  court  has  acquired  Jurisdiction  of  a  road  proceeding  by  a 
valid  petition,  accompanied  by  proper  notices  and  proof  of  their  posting,  the  fact 
that  the  record  does  not  show  that  all  the  subsequent  requirements  were  complied 
with,  as,  for  example,  having  the  report  of  the  viewers  publicly  read  on  two  dlflldr- 
ent  days  of  the  same  meeting,  will  not  invalidate  the  proceedings,  as  it  will  then 
be  presumed  that  the  court  did  everything  necessary  to  the  legality  of  its  action.— 
French-Glenn  Company  v.  Harney  County,  188. 

Power  of  County  Court  to  Set  Aside  Report  of  Viewers. 

4.  Under  Hill's  Ann.  Laws,  g  4061  et  seq,,  authorizing  a  county  court  to  estab- 
lish a  highwav  on  petition,  after  viewers  and  surveyors  appointed  by  it  have  sur- 
veyed the  land  and  made  their  report,  the  court  acts  as  a  Judicial  and  not  a  ministe- 
rial body,  and  hence,  having  properly  obtained  Jurisdiction  of  the  subject-matter 
and  the  parties  affected,  may  set  aside  the  report  of  viewers,  and  reappoint  them 
or  others  to  view  and  resurvey  the  proposed  roixd.— Jones  v.  Polk  County,  589. 

HUSBAND  AND  WIFE. 

Power  of  Married  Women  to  Contract. 

Under  Hill's  Ann.  Laws,  U  '-^92,  2097,  2998,  a  wife  who  Joins  her  husband  In  a 
mortgage  on  his  property  to  secure  his  debt,  the  mortgage  containing  a  covenant 
on  the  part  of  both  that  they  will  pay  the  debt,  is  bound  thereby,  and  a  personal 
decree  may  be  entered  against  her,  enforceable  out  of  her  separate  property.  Since 
the  enactment  of  these  three  sections,  a  wife  may  make  contracts,  incur  liabilities, 
and  suffer  the  consequences  thereof, in  all  respectsas  If  she  were  unmarried.— /^'r»< 
National  Bank  v.  Leonard,  890. 

IMPANELING  JURY.    See  JURY,  1. 

IMPEACHMENT. 

Explaining  or  Rebutting  Impeaching  Evidence.    See  Witnesses,  6. 

Indirect  Impeachment  of  One's  Own  Witness.    See  Witnesses,  5. 

IMPLIED  CONTRACTS  Defined.    See  Rose  v.  Wollenberg,  IW. 
IN  CUSTODIA  LEGIS. 

Position  of  Property  Under  Void  Assignment.    See  Equity,  1. 
INDEMNITY. 
Employer's  Insurance  Policy— Indemnity  Against  Liability. 
1.    The  policy  of  employer's  liability  insurance  ordinarily  issued  by  the 
Fidelity  &  Casualty  Company  of  New  York,  and  in  question  here,  is  a  policy  in- 
demnifying assured  against  liability  to  damage  as  well  as  against  actual  damage 
Buflftered.— ]renton  v.  Fidelity  <fc  CamuUty  Company,  288. 
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Contract— Indemnity  Against  Damage. 

2.  A  n  agreement  by  which  the  maker  undertAkes  to  save  harmless  the  obligee 
**againstthe  payment"  of  certain  claims  for  which  such  obligee  was  liable,  is  a 
contract  of  fnaemnity  against  payment  only— the  obligee  cannot  recover  the 
amount  for  which  he  is  liable,  but  only  such  sums  as  he  has  paid.— a>cftran  v. 
Selling,  388. 

3.  A  bond  to  an  owner  conditioned  that  a  contractor  will  complete  a  building 
according  to  certain  plans,  "and  keep  the  premises  free  from  all  mechanics  liens" 
for  a  specitled  period  after  the  completion,  is  an  undertaking  to  indemnify  against 
damages,  and  not  against  liability,  so  that  before  the  owner  can  recover  more 
than  nominal  damages  for  a  breach  of  the  bond,  he  must  have  paid  the  lien 
claims.— //<»nr3/  v.  //and,  492, 

INDEPENDENT  COVENANTS.    See  Contracts,  7,  8. 
INDICTMENT. 

Larceny  in  a  Building— Simple  Larceny.    See  Criminal  Law,  2. 
Larceny  From  a  Corporation—Name  of  Owner.    See  Criminal  Law,  3. 
Indictment  Not  Necessary  to  Due  Process  of  Law.    See  Const.  Law,  9, 10. 
INFORMATION. 

Constitutionality  of  Accusation  by  District  Attorney.  See  Const.  Law,  9, 10. 
INJUNCTION. 
Restraining  Improper  Execution  in  Replevin. 

I  Inunction  is  the  proper  remedy  to  restrain  the  enforcement  of  an  alternative 
money  Judgment  in  an  action  for  the  recovery  of  personality  after  a  tender  of  the 
property.— JfarA:«  v.  Willis,  1. 

INSTRUCTIONS  TO  JURIES. 

Refusing  Proper  Instructions —Incomplete  Instructions  — Entire  Chaige 

Must  be  Considered.    See  Trial.  24.  25. 

Desired  Instructions  Should  be  Requested.    See  Trial,  30. 

Duty  to  Declare  Legal  Efffect  of  Writings.    See  Trial,  21. 

Charge  Already  Substantially  Given  may  be  Refused.    See  Trial,  25,  27. 

Disputed  Facts  Must  Not  be  Assumed.    See  Trial,  28. 

Instructions  Already  Given  Should  be  Reflised.    See  Trial,  25,  27. 

Requested  Instruction  Cannot  be  Objected  to.    See  Trial,  23. 

Degree  of  Proof  Necessary  to  Establish  Usury.    See  Usury,  8. 

Effect  of  Writings  Should  be  Declared  to  Jury.    See  Trial,  21, 22. 

INSURANCE. 
Construction  of  Indemnity  Contract. 

1.  A  policy  of  employers'  liability  insurance  for  indemnity  against  liability 
for  damage  on  account  of  Injuries  by  accident  to  employees,  providing  that 
assured  should  immediately  notify  the  company  in  case  of  accident,  that  the 
company  would  defend  actions  growing  out  of  ii^  urles  in  the  name  of  the  assured, 
that  assured  should  not  settle  any  claim  or  incur  expense  without  consent  of  the 
company,  except  that  It  might  provide  such  immediate  surgical  relief  as  might 
be  imperative,  Is  a  policy  of  indemnity  against  liability  for  damages,  and  is  not 
limited  to  Indemnity  for  actual  damages  suffered,  so  that  a  cause  <h  action  would 
accrue  thereunder  to  the  assured  as  soon  as  a  cause  of  action  should  arise  against 
the  assured  by  reason  of  an  accident  to  an  employee  without  an  actual  payment 
for  either  damages  or  for  Immediate  surgical  aid.— i'Vnton  v.  Fidelity  d*  Ouualty 
Company,  283. 

Construction  of  Insurance  Policies. 

2.  Where  the  meaning  of  a  policy  of  Insurance  is  in  doubt  because  its  lan- 
guage is  susceptible  of  two  constructions,  the  one  is  to  be  adopted  which  is  most 
favorable  to  the  assured.- i^Witon  v.  Mdelitg  and  Catualty  Company,  288. 

Claim  for  Immediate  Aid. 

3.  In  a  policy  providing  Indemnity  against  liability  for  damages  for  personal 
injuries,  a  provision  that  the  company  shall  have  the  right  to  defend  any  action, 
at  its  own  cost.  In  the  name  and  on  behalf  of  assured,  has  reference  to  an  action  on 
an  undetermined  claim  for  damages,  and  not  to  liability  incurred  under  a  clause 
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in  the  policy  authdrizing  assured  to  provide  such  suigical  relief  as  may  be  Im- 
perative, In  case  of  accident;  such  liability  being  fixed  as  soon  as  the  surje^cal  re- 
lief Is  provided.— i^fenton  v.  Fidelity  and  CXtsuaUy  Company^  288. 

Insurancb— Vested  Rights  on  Death  of  Inscbed. 

4.  A  life  Insurance  association  cannot  affect  the  rigrhts  of  a  beneficiary  by  any 
act  on  Its  part  after  the  death  of  the  insured.— /ndepenoeni  F&resiera  v.  Keliher,  501. 

Benevolent  Association— Method  of  Changing  Beneficiary. 

5.  A  member  of  a  fhiternal  Insurance  order  desiring  to  change  the  beneficiary 
named  In  his  certificate  must  substantially  comply  with  the  rules  of  the  order 
regulating  that  subject  or  the  change  will  not  become  etCecXive.— Independent 
For  esters  v.  KeliheTf  501. 

Idem. 

0.  An  insured  in  a  beneficial  association,  during  the  absence  of  the  secretary 
of  the  local  court,  made  known  to  his  brother  his  desire  to  change  the  benefi- 
ciary, and,  at  the  brother's  suggestion,  wrote  a  note,  addressed  to  the  secretary, 
stating  such  desire,  and  the  name  of  the  proposed  beneficiary.  Subseauently  the 
secretary,  In  his  presence,  changed  the  name  of  the  beneficiary  on  the  original 
certificate,  and  tore  up  the  note,  as  he  considered  it  merely  a  memorandum  of  the 
change  desired.  Held,  that  Insured  had  (lulled  to  comply  with  a  rule  of  the  asso- 
ciation on  a  change  of  a  beneficiary,  requiring  insured  to  file  a  "written  petition 
with  his  court,"  stating  the  desired  changes.— Jnd«pem/«i^  Foresters  v.  Keliher,  501. 

Idem. 

7.  Where  the  laws  of  an  order  required  a  member  who  wished  to  change  his 
beneficiary  to  file  a  written  petition  with  his  local  branch  stating  certain  facts 
relating  to  the  matter,  and  alre<'ted  the  local  secretary  to  send  the  petition  and 
the  certificate  to  the  grand  secretary  who  should  Issue  u  new  one,  an  alteration 
by  the  local  secretary  of  the  name  of  the  beneficiary  in  the  original  certificate  Is 
ineffectual  for  any  purpose.— Independent  Foresters  v.  Kelihery  oOl. 

Changing  Beneficiary— Necessity  of  Complying  With  Rules. 

8.  An  Insured  in  a  firaternal  insurance  association  cannot  change  the  bene- 
ficiary in  his  certificate  except  in  the  manner  pointed  out  in  the  rules  of  such 
association.— /nde^ey»den^  Foresters  v.  Keliher,  501. 

Waiver  of  Compliance  With  Rules. 

9.  The  failure  of  a  rrand  secretary  to  supply  local  secretaries  of  an  order  with 
^troper  blank  forms  of  petition  for  change  of  beneficiary,  or  the  fact  that  the 
ocal  branch  failed  to  meet  on  a  regular  day  when  such  a  petition  might  have 

been  considered,  does  not  constitute  a  waiver  of  the  requirements  of  the  order  as 
to  such  changes  where  the  member  made  no  attempt  whatever  to  meet  the  re- 
quiremenu,  or  to  file  any  petition  whatever.— /nd.  Foresters  v.  Keliher,  501. 

Idem. 

10.  The  ignorance  of  the  ofllcors  of  a  local  lodge  of  a  mutual  benefit  associa- 
tion as  to  their  duties  In  making  a  change  in  the  beneficiary,  and  the  failure  of 
the  order  to  furnish  a  blank  form  of  application  fbr  such  change,  will  not  excuse 
the  assured  ftom  a  substantial  compliance  with  the  rules  of  the  order,  so  as  to 
give  efltet  to  an  attempted  change  or  beneficiary,  which  w»us  not  made  in  accord- 
ance with  such  TUie&.^Independcnt  Foresters  v.  Kelihrr,  501. 

INTEREST. 
Interest  on  Unpaid  State  Taxes. 

1.  Owing  to  modifications  of  the  asHcssment  lawK  since  sections  'J790  and  2818, 
Hill's  Ann.  Laws,  were  enacted,  it  is  now  Impossible  for  counties  to  collect  taxes 
until  after  the  first  Monday  in  F'cbruary  of  each  year,  and  as  an  imi)OHsibillty 
will  not  be  required,  interest  will  not  accrue  on  unpaid  Htate  taxes  as  provided 
by  those  sections.— ^a^  v.  Marion  County,  871. 

Escheat- Interest  During  Period  of  Appeal. 

2.  Under  section  3141,  Hill's  Ann.  Laws,  dirwting  that  in  case  a  party  shall 
be  found  entitled  to  .an  escheat  the  court  shall  direct  the  ftecretarj'  of  State  to 
draw  a  warrant  for  the  amount,  "but  without  interest,"  and  section  221«,  subd.  3, 
providing  that  claims  against  the  state  shall  not  draw  interest  until  after  the 
Issuance  of  a  warrant  and  Its  nonpayment  by  the  treasurer  after  demand,  a  suc- 
cessful escheat  claimant  whose  warrant  has  b(»en  refustxl  because  of  a  pending 
appeal  by  the  state  is  not  entitled  to  interest  from  the  time  of  the  refusal  until 
the  Judgment  was  aflft rmed. —  yownfir  v.  Stnte,  417. 

Municipality— Interest  on  Warrants. 

8.    The  obligation  of  a  city  to  pay  interest  on  its  debt«  being  substantially 
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the  same  as  the  obligation  of  an  individual,  its  warrants  will  draw  legal  interest 
flrom  the  time  they  are  presented  and  stamped  "not  paid/*  under  Section  8587, 
HilPs  Ann.  Laws,  providing  the  rate  of  interest  to  be  paid  on  moneys  after  the 
same  become  due,— Monteitn  v.  Parker^  170. 

Restitution— Interest  Pending  Appeal. 

4.  Where  a  fund  has  been  turned  over  to  claimants  thereof  under  a  decree  of 
a  trial  court,  they  should,  on  reversal  of  such  decree,  be  charged  with  interest 
received  by  them  on  such  funds  pending  the  determination  of  the  appeal,  and 
credited  with  the  expenses  of  the  management  of  the  fund.— Independent  >bre<^ 
ers  V.  Keliher,  601. 

Interest  Against  Government. 

6.  Except  by  its  own  consent  a  sovereign  never  pays  interest  on  its  debts,  so 
that  a  claim  for  escheated  property  is  payable  without  interest,  unless  the  statute's 
provide  otherwise.— y<mnflr  v.  StatCy  4f7. 

INTERPLEADER. 

Right  of  Attorney  to  Make  Client  Interplead. 

1.  An  attorney  having  the  proceeds  of  a  claim  received  for  collection,  who 
does  not  question  his  client's  title  thereto,  Is  entitled  to  compel  his  client  to  in> 
terplead  as  against  adverse  claimants  of  the  ftmd.  —McFddden  v.  awinerUm^  388. 

Interpleader— Interest  of  Plaintiff  in  Fund. 

2.  An  attorney's  claim  for  fees  against  a  ftind  collected  is  not  such  an  interest 
therein  as  will  prevent  his  maintaining  a  bill  of  interpleader  against  divers  claim- 
ants to  the  fund,  where  the  claims  of  some  of  the  parties  interpleaded  are  derived 
throuffh  a  common  source,  and  the  interests  of  the  plalntlflTand  the  other  persons 
Interpleaded  are  those  of  agents  and  attorneys,  derived  by  agreement  witn  those 
parties,  and  the  ulterior  question  is  whether  the  agents  are  entitled  to  the  fund 
as  against  the  principals.— ilfcFadden  v.  Sudnertont  836. 

Distribution  or  Funds. 

8.  Creditors  of  an  insolvent  railroad  company  assigned  their  claims  to  8 
under  an  agreement  that  he  should  commence  an  action  thereon  by  attachment, 
secure  the  services  of  an  attorney  without  charge  unless  he  was  successful  In 
making  collection,  and  advance  all  necessary  costs  in  the  proceedings.  After  the 
commencement  of  the  proposed  action,  V,  who  had  held  numerous  claims,  as- 
signed them  to  S,  and  agreed  that  S,  in  the  event  of  the  attachment  suit  being  dls- 
missed,and  of  his  having  to  look  to  the  sale  of  the  railroad  for  payment,  might 
retain  ft*om  the  amount  collected  on  his  claims  '*hl8  pro  rata  of  the  l^al  ex- 
penses, except  attorney's  fees,  which  had  been  Incurred  in  the  action."  The  at^ 
tachmcnt  suit  having  failed,  the  attorney  for  H  caused  the  claims  to  be  presented 
to  the  receiver,  through  a  correspondent,  and  collected  a  dividend  thereon,  with- 
out authority  of  the  assignors,  other  than  V.  Held,  on  a  bill  of  interpleader 
filed  by  the  attorney  making  collection,  to  which  the  several  creditors  were  made 
defendants,  that  S  could  claim  no  lien  on  the  proceeds  of  the  collection  for  ex- 
penses advanced  in  the  attachment  suit,  since  the  assignment  gave  him  no  prop- 
erty in  the  claims,  except  for  the  purpose  of  instituting  the  action,  but  that  the 
share  of  V  in  said  fund  was  liable  to  such  charge.— Jfcfc^udcten  v.  Sunnerton,  338. 

JOINT  AND  SEVERAL  JUDGMENTS.    See  Judgments,  4. 

JOINT  TORT  FEASORS.    LlabUlty  of.    See  Torts. 

JUDGMENT. 

Returning  Property  in  Satisfaction  of  Replevin  Judgment. 

1.  An  ordinary  alternative  replevin  Judgment  may  be  satisfied  before  levy  by 
returning  the  property  named  in  the  writ,  and  under  such  cireumstances  the  de- 
fendant cannot  be  compelled  to  pay  the  value.— JfarA»  v.  WiUU,  1. 

Vacating  Satisfaction  of  Judgment. 

2.  A  ludgment  creditor  who  purchased  land  on  an  execution  in  his  favor  is 
not  entitled,  after  the  issuance  of  a  sherift's  deed,  to  have  the  satis&ction  of  the 
Judgment  set  aside,  and  a  new  execution  issued,  because  he  has  discovered  that 
the  Judgment  debtor  did  not  have  as  great  an  interest  In  the  tract  sold  as  he 
though^  where  he  was  Induced  to  believe  that  the  debtor  had  a  greater  Interest 
than  he  really  had,  partly  by  the  representtitions  of  the  debtor,  and  partly  by  his 
own  and  other  people's  investigations,  and  it  Is  not  shown  that  the  debtor  knew 
when  he  made  them  that  his  representations  were  false.— PoppWon  v.  Bryan^  69. 
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DsFAUiiT  JuDOMBNT— Defective  Complaint. 

S.  In  a  salt  to  protect  a  water  ri^^t.  if  the  complaint  states  a  good  title,  it  will 
support  a  decree  taken  by  default.-— !Bat{«2^  v.  Malheur  Irrigation  Company ,  6b, 

Judgment  Against  Executors  of  Joint  Surety. 

4.  On  affirmance  of  a  Judgment  or  decree  where  a  bond  for  stay  of  execution 
has  been  given,  the  sureties  thereon  are  Jointly  and  severally  liable,  regardless  of 
the  form  of  the  bond,  and  Judgment  will  go  against  the  personal  representatives 
of  a  deceased  surety  Just  as  It  would  have  gone  against  him  had  he  lived.— P&r^ 
land  TYtut  Company  v.  Havely^  284. 

Res  Judicata— Replevin  as  a  Bab  to  Trover. 

o.  Dismissal  of  an  action  of  replevin  because  replevin  will  not  He  for  an  undi- 
vided interest  is  not  a  bar  to  an  action  for  trover,  as  title  to  or  right  to  possession 
of  the  property  was  not,  and  could  not  have  been,  tried  in  the  first  action.— ^i<,2r- 
man  v.  Knight,  681. 

JURY. 

CJompetency  of  Juror— Discretion. 

A  Juryman  in  a  criminal  case  who  stated  that  he  had  read  an  account  of  the 
preliminary  examination,  had  heard  the  cause  discussed,  and  had  an  opinion 
which  it  would  take  evidence  to  remove,  and  did  not  think  that  he  would  make 
an  impartial  Juryman,  but  that  he  would  have  no  trouble  in  setting  aside  the 
newspaper  report,  and,  if  accepted,  would  base  his  decision  entirely  upon  the 
evidence  given  at  the  trial,  is  qualified  to  w?rve,  under  Hill's  Ann.  Laws,  g  187, 
providing  that  the  mere  expression  of  an  opinion  based  on  what  a  Juryman  had 
heard  or  read  is  not  a  disqualification,  but  the  court  must  be  satisfied  from  all  the 
circumstances  that  the  Juror  cannot  disregard  such  opinion.— /Sfate  v.  8ava^e,  192. 

LARCENY. 

Indictment  for  Larcerny  in  a  Building  Includes  Liarceny.  See  Orim.  Law,  2. 
Variance  in  Name  of  Corporate  Owner  of  Property  Stolen.  See  Crim.  Law,  3. 
Alleging  Name  of  Corporation  Owner  in  the  Indictment.    See  Crim.  Law,  8. 

LATIN  MAXIMS. 
"Qui  Fadt  per  Alium  Faclt  per  se."— A'mond«  v.  Wrightman^  at  p.  128. 

LICENSE. 
Acquiescence  Not  a  License. 

A  landowner  will  not  become  estopped  trom.  setting  up  his  claim  to  a  water 
right  by  merely  acquiescing  in  the  use  of  It  by  another,  and  permitting  the  other 
to  incur  exi)ense  on  the  faith  of  his  acquiescence,  unless  compensated  for  the  li- 
cence.—Z^very  V.  Arnold f  84. 

LIENS.   See  also  Mechanic's  Liens. 

Enforcement  of  Attorney's  Lien.    See  Attorney  and  Client,  8. 
LIFE  INSURANCE.   See  Insurance,  4-10. 
LOCAL  LAWS. 

Assessing  Taxes  for  State,  County  or  Township  Purposes.    See  Con.  Law,  6. 
LOTTERY. 

Construction  of  Statute  Against  Gaming.    See  Criminal  Law,  27, 29. 

MARRIED  WOMEN. 

Power  of  Married  Women  to  Contract. 

Under  Hill's  Ann.  Laws,  H  2902,  2907,  2998,  empowering  a  wife  to  manage  and 
convey  her  property  to  the  same  extent  that  her  husband  can  his  property,  and 
providing  that  she  may  contract  and  inc  r  liabilliles  which  may  be  enforced  by 
or  against  her  as  if  she  were  a  feme  sole,  and  repealing  nil  laws  recognizing  civil 
dislbllities  as  to  her  which  are  not  recognized  as  to  her  husbend.  "expect  the  right 
to  vote,"  etc.,  a  wife  who  Joins  her  husband  in  a  mortgage  on  his  property  to  se> 
cure  his  debt,  the  mortgage  containing  a  covenant  on  the  part  of  both  that  they 
win  pay  the  debt,  is  bound  thereby,  and  a  personal  decree  mav  be  entered  against 
her,  enforceable  out  of  her  separate  property.  Since  the  enactment  of  these  three 
sections,  a  wife  may  make  contracts,  incur  liabilities,  and  suffer  the  consequences 
thereof,  in  all  respects  as  If  she  were  unmarried.— ^r«<  iVdr.  Bank  v.  Leonard^  390. 
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MATERIAL  M AN»8  LIEN.    Same  as  Meohanic'h  Liknh. 

MAXIM8.    8ee  also  Latin  Maxims. 

"Equity  Regards  the  Substance,  Not  the  Form."— Afon«e«A  v.  Parker,  170. 

MECHANIC'S  LIENS. 
Mechanic's  Lien— Necehsary  Parties  to  an  Appeal. 

1.  A  contractor  for  the  construction  of  a  building,  though  made  a  party  be- 
low, is  not  a  n<'ce8.sary  party  to  an  appeal  by  the  owner  from  a  decree  foreclosing 
a  mechanic's  lien  for  material  furnlsned  the  contractor,  where  no  demand  was 
made  for  a  personal  Judgment  against  the  latter,  and  no  such  Judgment  was 
rendered.— //amf  Manufacturing  Company  v.  Marks,  523. 

Mechanic's  Lien. 

2.  In  a  suit  by  a  material  man  to  foreclose  a  mechanic's  lien  against  the 
owner  of  real  property  and  his  contractor,  the  latter  is  not  an  "adverse  party"  to 
an  appeal  bytne  property  owner  from  a  decree  foreclosing  the  lien,  where  the 
answer  of  such  owner  does  nut  claim  affirmative  relief  against  the  contractor.— 
Cboper  Manufacturing  OtmjHiny  v.  Delahunt,  402. 

Mechanic's  Lien— Statement  of  Amount  Due. 

8.  Though  Hill's  Ann.  I^aws,  'i  ^ISI%,  requires  a  mechanic's  lien  claimant  to  file 
a  claim  containing  a  true  statement  of  his  demand,  the  court  will  not  hold  a 
lieu  void  for  a  mistake  in  the  claim  filed,  as  to  the  amount  due,  where  it  is  made 
in  an  honest  belief  as  to  its  correctness.— Cbopw  M/g.  Oo.  v.  Delahunt,  402. 

Verification  of  c*laim  of  Likn. 

4.  A  mechanic's  lien,  filed  by  a  corporation,  and  sworn  to  by  its  secretary,  is 
Kufllciently  verified,  under  HlU's  Ann.  Laws,  ^  .Sb"W,  retiuiring  a  claimant  to  file  his 
claim,  verified  by  oath  of  himself  or  some  other  person  having  knowledge  of  the 
•  facts.- Cbop«»f  Manufacturing  Company  v.  Delahunt,  402. 

Precedence  of  Lien  Over  Prior  Mortgage. 

o.  The  last  clause  of  Section  ;Jtf71,  of  Hill's  Ann.  liaws,  which  provides  that  all 
liens  thereby  created  upon  any  building  shall  be  preferred  to  all  prior  Hens  or 
mortgages  upon  the  land  upon  which  said  building  shall  have  been  constructed 
or  situated  when  altered  or  repaired,  includes  the  original  construction  of  a 
building;  so  that  under  that  section  a  Hen  for  material  used  in  such  construc- 
tion has  precedence  as  to  the  building  over  a  mortgage  which  was  a  lien  on  the 
land  before  the  building  was  commenced.— Cboper  Mfg.  Co.  v.  Delahunt,  402. 

Construction  of  Indemnity  Bond— Damages. 

H.  A  bond  to  an  owner  conditioned  that  a  contractor  will  complete  a  building 
according  to  certain  plans,  "and  keep  the  premises  free  flrom  all  mechanics'  Hens" 
for  a  specified  period  after  the  completion,  is  an  undertaking  to  indemnify* 
against  damages,  and  not  ligalnst  liability,  so  that  before  the  owner  can  recover 
more  than  nominal  damages  for  a  breach  of  the  bond^he  must  have  paid  the 
lien  c\&in\fi.— Henry  v.  Handy  492. 

When  Mechanic's  Liens  Attach. 

7.  Under  Section  :?tf71,  Hill's  Ann.  Ijiws,  a  Hen  for  matt^rialsor  labor  expended 
on  a  building  attaches  when  the  materials  are  first  placed  on  the  premises,  or 
when  the  first  work  begins,  but  it  remains  inchoate  until  the  claim  therefor  is 
filed  under  section  3672,  when  it  becomes  eflTectlve,  and  relates  back  to  the  com- 
mencement of  the  structure.— //<?nrj/  v.  Hand,  492. 

Contractor's  Indemnity  Bond— Final  Payment. 

8.  Where  a  building  contractor  covenanted  to  keep  a  building  free  ftrom  Hens 
for  a  p«»rIod  extending  five  days  l)eyond  the  time  for  making  the  last  payment, 
neither  he  nor  his  sureties  could  require  the  last  payment,  if  he  was  then  in  de- 
fault.—//enry  V.  Hand,  492. 

Builder's  Bond— Cost  of  Litigating  Liens  as  Damages. 

9.  In  an  action  on  a  building  contractor's  bond  to  keep  a  building  free  from 
Hens,  the  owner's  costs  and  exixjnses  in  defending  foreclosure  suits  reasonabiy 
and  judiciously  conducted  are  recoverable  as  damages,  in  connection  with  the 
amount  necessarily  paid  to  remove  the  WanH.— Henry  v.  Hatid,  492. 

Mechanic's  Lien  Cases— advancement  on  Calendar. 

10.  The  requirement  of  Section  3677  of  Hill's  Ann.  Laws,  that  mechanic's  lien 
cases  shall  be  tried  in  the  circuit  court,  "shall  have  preference  upon  the  calendar 
of  the  court,  and  nhall  be  tried  by  such  court  without  unnecessary  delay,"  applies 
to  the  circuit  court  only,  and  is  not  binding  on  the  supreme  court.— Hand  Manu- 
facturing Company  v.  Markn,  523. 
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Idem. 

11.  SuitH  for  the  enforcement  of  mechanics'  liensare  not  entitled  to  precedence 
on  the  calendar  of  the  Biipreme  court  because  of  their  subject-matter.— ^owi 
Mani^f<icturing  Company  v.  Marks,  528. 

Right  of  Sureties  to  Enforce  Mechanics'  Liens. 

12,  A  surety  on  a  contractor's  bond  engaging  U>  protect  a  building  against 
mechanics'  liens  cannot  claim  a  lien  on  sucli  structure  so  long  as  he  remains 
bound  by  that  obligation,  hut  the  prohibition  ceases  on  his  being  released.— //ancf 
Manu/a<:turing  Company  v.  Marks,  523. 

Release  of  Surety  by  Premature  Payment. 

18.  A  surety  on  a  contractor's  bond  is  not  discharged  by  the  owner  making  a 
premature  payment  to  the  contractor,  where  such  payment  does  not  impair  any 
security  reserved  under  the  contract  and  which  would  inure  to  the  benent  of  the 
surety.— i/and  Manufacturing  Company  v.  Marks,  523. 

Releasing  Surety  by  Taking  New  Bond. 

14.  The  acceptance  of  a  second  bond  wi  th  dift'erent  sureties  does  not  discharge 
the  sureties  on  the  first,  where  tlie  second  bond  was  given  as  additional  security, 
and  wa«  so  understood  and  accepted  by  the  parties  to  the  contract.— Hatid  Manu- 
/aeturing  Company  v.  Marks,  523. 

Releajsing  Surety  by  Withholding  Payments. 

15.  A  surety  on  a  contractor's  bond  securing  the  owner  against  mechanics' 
liens  is  not  discharged  by  the  owner  withholding  beyond  the  time  provided  in 
the  contract  a  deed  of  land  to  be  given  the  contractors  in  part  payment,  where 
there  were  undischarged  liens  on  file  against  the  contractor  and  owner, -^ Hand 
Manufacturing  Company  v.  Marks,  523. 

Releasing  Surety  by  Disbursing  on  Contractor's  Orders. 

16.  An  agreement  between  a  contractor  and  the  owner  that.  Instead  of  mak- 
ing payments  as  they  became  due,  the  owner  would  retain  tiie  amounts  and  dls- 
barse  them  on  the  contractor's  order,  is  not  such  a  violation  of  the  contract  as  to 
discharge  a  surety.— J/a»d  Manufacturing  Company  v.  Marks,  523. 

MEMORANDUM. 

Uses  of  by  Witness— Production  for  Inspection.    See  Witnesses,  2, 8, 4. 

MINES  AND  MINERALS. 

Validity  of  Location. 

1.  Where,  at  the  time  of  the  location  of  certain  mining  claims,  notices  were 
posted  thereon,  and  subsequently  recorded  in  the  record  of  the  mining  district, 
and  the  claims  were  marked  by  monuments,  so  that  the  boundaries  could  be 
readily  ascertained,  the  location  was  valid.— JFewcA  v.  Wiseman,  484. 

Public  Mineral  Lands— Right  of  Location. 

2.  Mineral  land  that  has  been  regularly  located,  and  has  for  many  vears  been 
in  possession  of  persons  claiming  to  own  it,  is  not  public  land  of  the  United  States 
subject  to  location.— i2foc/t  v.  Wiseman,  4M. 

Equity— Trespass  on  Mining  Land. 

3.  Where  plaint!  AT  had  held,  occupied,  and  had  been  in  possession  of  mining 
claims  under  color  of  title,  in  pursuance  of  law  and  the  local  rules  and  regula- 
tions of  the  mining  district,  for  more  than  twenty  years  prior  to  the  attempted 
location  of  the  defendants,  such  claims  were  not  public  mineral  lands  of  the 
United  States,  and  plaintifr  could  maintain  a  suit  to  enjoin  defendants'  location, 
though  there  was  no  evidence  of  the  transfer  of  the  original  locator's  tlUe  to 
plaintiff.— Riseh  v.  Wiseman,  484.  •• 

MORTGAGES. 

Rights  op  Unforeclosed  Junior  Creditors -Form  of  Decree. 

1.  The  proper  course  of  procedure  to  bar  the  rights  of  a  Junior  lien  creditor 
who  was  not  made  a  party  to  the  foreclosure  of  a  prior  lien  is  a  suit  for  strict 
foreclosure,  requiring  him  to  redeem  within  a  reasonable  time  or  be  barred  and 
foreclosed.- -ffoerner  v.  Willamette  Iron  Works,  90. 

Assuming  Mortgage— Evidence. 

2.  The  evidence  as  to  the  grantee  assuming  the  payment  of  the  mortgage  in 
question  is  contradictory  and  insufficient.- i2aZ««on  v.  Markham,  112. 

86  Ob.— 42. 
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WBIT  of  ASSiaTANCE—SUFFICIENCY  OF  PETITION. 

8.  If  It  be  conceded  that  it  Is  a  prerequisite  to  the  obtainment  of  a  writ  of 
asMstance  in  a  foreclosure  proceeding  that  the  Hherifi^s  certificate  of  sale  should 
be  exhibited  to  the  party  in  possession  at  the  time  of  the  demand,  an  allegation 
in  an  affidavit  for  such  a  writ  that  plaintiff  "demanded"  possession  of  the  prop- 
erty, which  was  refused,  is  sufficient,  since  under  that  allegation  evidence  can  be 
admitted  that  the  sheriff's  certificate  of  sale  was  exhibited  at  the  time  demand 
was  made.— ^aM  v.  Day,  189. 

Precedence  of  Lien  Over  Prior  Mortgage. 

4.  The  last  clause  of  Bectlon  3^1,  of  HllPs  Ann.  Laws,  which  provides  thai 
all  liens  thereby  created  upon  any  building  shall  be  preferred  to  all  prior  liens  or 
mortgages  uptjn  the  land  upon  which  said  i>uilding  shall  have  been  constructed 
or  situated  when  altered  or  repaired.  Includes  the  original  construction  of  a  build- 
ing; so  that  under  that  section  a  lien  for  material  used  in  such  construction  has 
precedence  as  to  the  building  over  a  mortgage  which  was  a  lien  on  the  land  before 
the  building  was  commenced.— Cboper  Manu/acluring  Company  v.  DeUihunt^  402. 

Parol  Agreement  Varying  Mortgage. 

6.  Evidence  of  a  parol  agreement,  made  at  the  time  of  the  execution  and  de- 
livery of  a  note  and  mortgage,  to  the  effect  that  the  note  should  not  be  paid  when 
it  should  become  due.  but  that  its  payment  should  be  contingent  on  another 
event,  is  not  admissible.— .fiidflrar  v.  Golden^  448. 

Outstanding  Title  as  Defense  to  Mortgage  Foreclosure. 

6.  It  is  not  competent  for  a  vendee  of  land  to  set  up  an  outstanding  title  as 
a  defense  to  a  suit  against  him  to  foreclose  a  mortgage  given  for  the  purchase 
mojiey ,— Edgar  v.  Oolderif  448. 

MOTIONS. 

Motions  are  Decided  on  Affidavits. 

1.  On  a  motion  for  a  new  trial  the  court  is  not  required  to  direct  that  certain 
persons  be  brought  before  it  and  examined  touching  alleged  statements  of  a  Juror, 
with  a  view  of  snowing  that  he  was  disqualified  to  »\t.— State  v.  Magers,  30. 

Practice— Motion  to  Strike  Out. 

2.  A  denial  of  a  motion  to  strike  out  all  a  witness'  testimony  is  proper  where 
a  part  of  the  testimony  is  compeVent.— State  v.  Magers^  30. 

MUNICIPAL  CORPORATIONS. 

Municipality— Interest  on  Warrants. 

1.  The  obligation  of  a  city  to  pay  interest  on  its  debts  being  substantially  the 
same  as  the  obligation  of  an  individual,  its  warrants  will  d: aw  legal  interest firom 
the  time  they  are  presented  and  stamped  "not  paid,"  under  Section  3587,  Hill's 
Ann.  Laws,  providing  the  rate  of  interest  to  be  paid  on  moneys  after  the  same  he^ 
come  due.— Jfon<et7A  v.  Parker,  170. 

Payment— Fx change— Equity  Maxim. 

2.  Under  the  equity  maxim  that  "equity  regards  the  substance,  not  the 
form"  the  action  of  a  city  in  taking  back  a  warrant  that  had  been  before  that 
issued  and  stamped  "not  paid,"  and  issuing  In  place  thereof  several  smaller 
warrants  amounting  in  all  to  the  same  sum,  and  each  dated  and  indorsed  as  was 
the  original,  is  not  a  paymentof  the  larger  warrant,  but  amounts  to  an  exchange 
laeTeiy.—Monteith  v.  Parker,  170. 

Construction  of  City  Charter— Gaming. 

3.  In  PorUand  City  Charter  (Laws,  1803,  p.  820,  I  36,  subd.  5),  granUng  the 
council  authority  to  prevent  and  suppress  gaming  and  gambling  houses,  the  word 
"gaming"  is  used  as  a  substantive,  and  not  an  adjective.— JS^c  parte  Kametxi,  251. 

Lottery— Gaming. 

4.  Conducting  a  lottery  is  gaming,  within  Portland  City  Charter  (Laws,  1803, 
p.  820,  g  86,  subd.  5),  authorizing  the  common  council  to  prevent  and  suppress 
gaming.— JSrpar/e  Kameta,  251. 

City  Ordinance— Burden  of  Proving  Innocence. 

5.  A  city  ordinance  making  it  unlawful  for  any  person  to  have  in  his  pos- 
session any  lottery  ticket,  unless  it  be  shown  that  such  possession  is  innocent, 
or  for  a  lawful  purpose,  is  void,  since  it  puts  on  defendant  the  burden  of  proving 
his  innocence.— -Ec  parte  Kameta,  251. 
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MUTUAL  MISTAKE 

As  a  Ground  for  Reforming  Deeds.    See  Reformation  of  Instbumbnts. 

NEGATIVE  PREGNANT.    See  Pleading,  10. 
NEGLIGENCE. 
Questions  for  Jury. 

1.  Where  defendants  cut  apertures  In  the  floor  of  a  public  wagon  bridge, 
through  which  to  dump  filling,  and  provided  planks  with  which  to  cover  them 
while  not  in  use,  and,  after  one  of  defendant^'  servants  had  finished  dumping 
through  one  of  such  apertu-es,  covered  it,  and  becltoned  to  plain tifl",  who  was 
driving  across  the  bridge,  to  pass  over,  and  the  wheels  of  his  buggy  displaced  the 

f)lanks  covering  the  aperture, causing  plaintifl'tofallon  the  bridge,  lixjuring  him, 
t  was  proper  to  submit  to  the  Jury  whether  defendants  exorcised  reasonable  care 
to  prevent  the  injury,  and  whether  plalntlffwasguilty  of  contributory  negligence 
In  attempting  to  cross  the  bridge,  or  in  driving  on  the  planks  as  he  did.— Hamer- 
lynch  V.  Banfield^  4S6. 

Contributory  Negligence. 

2.  Where  apertures  had  been  cut  in  the  floor  ot  a  public  wagon  bridge,  and 
planks  were  provided  with  which  to  cover  such  apertures,  the  bridge  not  being 
closed  to  the  public,  the  fact  that  plaintiff,  who  was  injured  by  l>eing  precipitated 
through  one  of  such  openings,  could  have  gone  over  by  another  street,  did  not 
oonstltute  contributory  negligence  on  his  part  as  matter  of  \iA,w.—Hamerlynck  v. 
Banfleld,  486. 

Reliance  on  Another's  Having  Done  His  Duty. 

3.  Where  defendants  rendered  a  public  wagon  bridge  unsafe  by  cutting  aper- 
tures in  the  roadway,  and  had  undertaken  to  render  it  passable  for  teams  while 
they  used  such  apertures  to  dump  dirt  through  the  bridge,  a  person  driving  over 
the  bridge  had  a  right  to  assume  tnat  the  method  employed  by  defendants  to  ren- 
der the  bridge  passable  was  elTective.— i/awMfr/yttc*  v.  Banfield,  486. 

NEGOTIABLE  INSTRUMENTS.    Same  as  Bills  and  Notes. 
NEWLY  DISCOVERED  EVIDENCE 

As  Ground  for  New  Trial  -When  Discovered.    See  New  Trial,  2, 8. 
NEW  TRIAL. 
Misconduct  of  Juror— Discretion  of  Court. 

1.  It  is  the  province  of  the  trial  court  to  weigh  and  decide  the  dlspnted  ques- 
tions arising  on  a  motion  for  a  new  trial  because  of  the  alleged  misconduct  of  a 
Juror,  and  Ita  decision  will  not  be  reversed  unless  it  Is  manifestly  wrong.— /Stote  v. 
MagerSf  89. 

Newly  Discovered  Evidence. 

2.  A  new  trial  should  not  be  granted  on  the  ground  of  alleged  newly  discov- 
ered evidence,  where  accused  fails  to  show  that  he  did  not  know  of  the  evidence 
prior  to  and  during  the  trial.— <Slfate  v.  Magera^  38. 

New  Trial— Newly  Discovered  Evidence— Discretion. 

8.  Where  defendant,  who  was  convicted  of  manslaughter,  was  frequently 
visited  at  the  Jail  Just  after  the  homicide  by  a  proposed  witness,  an  afl[ldavit  of 
the  latter  that  he  would  swear  that  the  deceased,  a  week  before  the  homicide, 
threatened  to  kill  defendant,  and  that  he  repeated  the  threat  on  the  night  of  the 
homicide,  but  that  afflant  had  not  communicated  such  information  to  defendant 
until  after  the  verdict  had  been  returned,  and  an  aflldavit  of  defendant  that  he 
did  not  know  of  such  testimony  prior  to  the  trial,  are  not  suflJcient  to  warrant 
a  new  trial  because  of  newly  discovered  evidence,  since  it  Is  not  probable  that 
such  evidence  would  change  the  verdict,  in  view  of  the  facts  as  detailed  by  eye 
witnesses,  and  the  truthfulness  of  defendant's  aflldavit  was  doubtful.— iSSkUe  v. 
MiTM,  815. 

NONSUIT. 

Question  for  Jury. 

A  Judgment  of  nonsuit  should  not  be  given  unless,  after  admitting  the  truth 
of  plaintiff's  evidence  on  all  material  issues,  and  conceding  the  reasonable  infer- 
ences deducible  therefrom,  there  is  still  such  a  failure  of  proof  on  a  material  allega- 
tion of  the  complaint  that  the  court  would  feel  obliged  to  set  aside  a  verdict  for  the 
plalntifi'if  it  should  be  returned.— PerA:i7U  v.  McCulUmgh^  146. 
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NOTES.    Same  as  Bills  AND  Notes. 
NOTICE  OF  APPEAL. 

Service  of  In  Criminal  Cases— Dismissing  Appeal.    See  Cbim.  Law,  80, 81. 

Example  of  Careless  bat  Sufficient  Notice.    See  Appeal,  5. 

Adverse  Parties  who  Must  be  Served.    See  Appeal,  10, 15. 

OFFICIAL  FEES.    Same  as  Sheriff^. 

OPINION  EVIDENCE. 

When  Conclusions  of  the  Witnesses  are  Not  Competent.    See  Evidence,  21. 
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O'Keefe  v.  Weber,  14  Or.  55,  cited,  182. 

Olds  V.  Cary,  13  Or.  362,  cited,  275. 

Oregon  Pottery  Co.  v.  Kern,  HO  Or.  828,  distinguished,  192, 209, 552. 

Osborn  v.  Ketchum,  26  Or.  352,  cited,  677. 

Osborn  v.  Logus,  2S  Or.  302,  310,  cited.  91, 404. 

Packwood  v.  State,  24  Or.  261,  cited,  191,  198. 

Page  V.  Finley,  8  Or.  45,  cited,  207. 

Parker  v.  Ncwltt,  18  Or.  '174,  cited,  83. 

Partridge's  Estate,  31  Or.  a)i,  cited,  282,  in  foot  note,  9. 

Payne  v.  Hallgarth,  83  Or.  m,  cited,  484. 

Pencense  v.  Burton,  0  Or.  ITS,  distinguished,  875,  880. 

Phipps  V.  Taylor,  15  Or.  484.  cited,  5:5,  584. 

Plttman  v.  Plttman,  3  Or.  a53,  cited.  518. 

Poppleton  V.  Nelson,  12  Or.  m,  cited,  230,  521. 

Portland  Construction  Co.  v.  O'Neil,  24  Or.  54,  cited,  284. 

Portland  National  Bank  v.  Scott,  20  Or.  421,  cited,  461. 

Prescott  V.  Hellner,  13  Or.  200,  cited,  522. 

Putnam  v.  Webb,  15  Or.  440.  cited,  552. 
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Ilamsey  v.  Loomls,  6  Or.  8tf7,  applied,  675,  577. 

Ream  v.  Howard,  19  Or.  491,  cited,  879. 

lie  Assljfnment  of  Woodall,  88  Or.  3K2,  cited  In  foot  note, ». 

Jle  HoUaday's  Estate,  18  Or.  1«S,  followed,  •/79,  2S2,  288. 

Be  McCullough's  Estate,  31  Or.  80,  cited  In  foot  note,  9. 

He  Mills'  Estate,  22  Or.  210,  followed,  279,  2S3. 

Re  Oberg,  21  Or.  406,  applied,  178, 188. 

Me  Partiidge'8  Estate,  31  Or.  297,  cited  282,  in  foot  note,  9. 

Richmond  v.  McNeill,  81  Or.  842,  cited,  148. 

Robinson  v.  Carlo n,  84  Or.  p.  821,  cited  In  foot  note,  150. 

Roe  V.  Union  County,  19  Or.  815,  cited,  541. 

Rowland  v.  Harm<m,  24  Or.  529,  followed,  402, 407. 

Ryberg  v.  Portland  Cable  Railway  Co.  22  Or.  -224,  cited,  148. 

Sabin  V.  Cjbiiiilpla  Fii"t  Co.  Si  Or,  16,  tlU^d,  8M. 

Salmon  v,  t  nss  'J-J  <  ^r,  i77,  ciiwl,  t^. 

Salmon  v.  t  Uds,  if  i  »r.  i-w.  fltCHl.  NH. 

Say  res  v.  A 1 1  (^  > .  :i'>  u  r.  H  i  U  c  S  h  d ,  lAV.  P^-'i^. 

SchelfTelirj  v.WwiUiMrml,  iHdr.  iT'i,  eilPd,  4fl8. 

Scheland  v    i^rpeldiii*r,  ft  Or.  St>i,  fiyi[u\wa,  457,  469,  470. 

Schreyer  v  \'h r n- ■>■  1' i .  n i n  i  „*  f  ^ ,    ^n  i  ■■   i  ^  jipproved,  268,  2r2. 

Scott  v.W 

Security  Saviu^.^  Uu.  v.  .\la<  k<.  j.«i^, .,.  ur.  209.  cited,  90,  92. 

Sellwood  V.  Gray.  11  Or.  534,  followed,  90,  91,  02. 

Series  v.  Series,  3o  Or.  289,  cited,  458,  484. 

Seton  V.  Hoy t,  'M  Or.  2m,  cited,  175. 

Shipley  V.  Hachcney,  34  Or.  803,  cited,  175, 176. 

Shmlt  V.  Day,  27  Or.  110.  cited,  876,  889,  51o,  520. 

Sirae  V.  Spencer,  80  Or.  m  applied,  138,  141. 

Simonds  v.Wrightman,  36  Or.  120,  applied,  25.%  258. 

SIsemore  v.  Pel  ton,  17  Or.  516,  cited,  t^i. 

Smith  V.  Oris  wold,  6  Or.  440,  cited,  116. 

Smith  V.  Smith,  17  Or.  44^1,  cited,  522. 

Snider  v.  Johnson,  25  Or.  328,  cited,  83. 

South  Portland  Land  Co.  v.  Munger,  86  Or.  457,  cited,  575,  578. 

Southwell  V.  Beczloy,5  Or.  458,  cited,  148. 

Stanley  v.  Smith,  15  Or.  5a%  cited,  210. 

SUUe  V.  Abrams,  11  Or.  169,  cited,  520. 

State  V.  Anderson,  10  Or.  448,  cited,  21.5. 

State  V.  Baker,  '£i  Or.  441,  cited,  224. 

State  V.  Baker  County,  24  Or.  141,  cited,  120. 

State  V.  Bartmess, :«  Or.  110,  approved,  1J>3,  209,  215. 

State  V.  Birchard, :%  Or.  484,  pur.  6,  cited  In  foot  note,  515. 

State  V.  Brown,  2  Or.  221,  cited,  liV). 

State  V.  Brown,  28  Or.  147,  cited,  201. 

State  V.  Foot  You,  24  Or.  61,  followed,  250,  260,  520. 

State  V.  (4allo,  18  Or.  42;^.  cited,  J09. 

State  V.  Hanlon,  32  Or.  95,  cited  and  applied,  191, 196. 

State  V.  Hansen,  25  Or.  .'JOI.  n'*"-*  •^"'\ 

State  V.  Horner,  36  Or.  («,  r 

State  V.  Kelly,  &  Or.  :ii5,  t        ; .  _  L 

State  V.  Koshland,  25  Or.  itj^,  i  U*ii,  1^'i 

State  V.  Lawrence,  12  Or.  'AH,  clt>>il,  \m. 

State  V.  Linn  t:ounty,  25  nr.  rm,  tlffd,  |8l 

State  V.  Magone,  32  Or.  20 ;  sohi^^i  ,m1,  \m,  JIM. 

State  V.  Martin,  30  Or.  lOK,  ■•,'.<  d,  -^y}. 

State  V.  Mc(4uire,  24  Or.  3  r'  ,  .ll-Uui;uL».hL'ii,  16,  20,  21. 

State  V.  McKlnmore,  8  Or,  :j)7*  clU^U  xHi 

State  V.  Moore,  32  Or.  ti.'>,  ciUxl  hi  foot  not«,  150. 

State  V.  Moran,  15  Or.  2ti2,  ,mi,  L  i.r 

State  V.  Olberman,  :i3  Or.  .^^,.  o:i^«,  -^,.. 

State  V.  Pomoroy, ;»  Or.  16,  followod,  191.  198,  801. 

State  V.  Roberts,  15  Or.  187,  distinguished,  222,  224. 

suite  V.  Saunders,  14  Or.  ;iUO,  cited,  Jttt. 

State  V.  Scott,  28  Or.  :iil,  cited,  22(i. 

State  V.  Shaw,  22  Or.  287,  cited,  182. 

State  V.  «teeves,  29  Or.  8.\  cited,  201. 

State  V.  Tamler,  19  Or.  258,  cited,  16,  22. 

State  V.  Thompson,  28  Or.  296,  cited,  489. 

State  V.  Weaver,  :i")  Or.  416,  cited  in  foot  note,  150. 

State  V.  Whitney,  7  Or.  38»),  cltod,  520. 

Stephens  v.  Allen,  11  Or.  188.  distinguished,  160.  168. 

Stephens  v.  Murton,  6  Or.  1J«,  cited,  577. 

Stoddard  v.  Nelson,  17  Or.  4lt,  cited,  451. 

Stokes  V.  Bn>wn,  20  Or.  530,  cited,  490. 
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Strickland  ▼.  Q«lde,  81  Or.  873,  cited  in  foot  note,  150. 

Sunnvslde  Land  Co.  v.  Willamette  Brid^re  Railway  Co.  20  Or.  544,  cited,  120. 

Sweek  v.  Jorgensen.  33  Or.  270,  cited,  188, 140. 

Territory  v.  Coleman,  1  Or.  102,  cited,  250. 

The  Victorian,  24  Or.  121,  cited,  404. 

Thompson  v.  Wcx)lf,  8  Or.  454.  dlHtlngulshed,  417,  421,  423. 

Thornton  v.  Krlmbel,  2K  Or.  2'.1,  cited,  677. 

Tippin  V.  Ward,  5  Or.  450,  cited,  148. 

Tucker  v.  Constable.  16  Or.  407,  cited.  209. 

Vanbebber  v.  Plunkett,  2(3  Or.  5«2,  cited,  148. 
VauRhn  v.  Smith,  34  Or.  M,  applied,  218,  221. 
Vedder  v.  Marion  County,  28  Or.  77,  cited,  541. 
Victorian,  The  24  Or.  121,  cited,  404. 

Wallace  v.  Balsley,  22  Or.5T2,  cited,  618. 

Wallace  v.  Suburban  Railway  Company,  28  Or.  174,  cited,  148. 

Wallace  v.  Tlce,  32  Or.  283,  approved,  288. 274. 

Weluer  v.  Lee  Shing,  12  Or.  27«,  cited,  100. 

Weiss  V.  Commissioners  of  Jackson  County,  8  Or.  529,  cited,  879. 

White  V.  White,  34  Or.  141,  cited.  484. 

Wlctorwitz  V.  Farmers'  Insurance  Company,  31  Or.  589,  cited,  104. 

Wilson  V.  Wilson,  28  Or.  251,  applied,  448;  4.'KL 

Willis  V.  Marks,  20  Or.  493,  cited,  2. 

Woodairs  Assignment,  33  Or.  882,  cited  in  foot  note,  9. 

Yick  Kee  v.  Dunbar,  20  Or.  416,  cited,  522. 

OREGON  CONSTITUTION. 

A  ^iM^       T  /  Section  11  StcUe  v.  Ihteker.9V2, 

Article       1  <  Section  20  State  ex  rel.  v.  Fratier,  178, 188. 

A  ^♦i/»io    TV  J  Section  20  State  ex  rel.  v.  FYazier^  178, 181-184. 

Arucie    J  V  I  Section  2:^,  subds.  3, 10.  StcUe  ex  reL  v.  IiVatier,  178, 184-186. 
\  w i«i«  VT T  J  Section   6  O'Brien  v.  O'Brien,  92,  98. 

Arucie  V 1 1 1  Section  18  State  v.  Tucker,  291,  297. 

OREGON  STATUTES.    Same  as  Statutes  of  Oreoox. 

OVERRULED  CASES.    See  Oregon  Cases. 

PAROL  EVIDENCE. 

Varying  Terms  of  a  Mortgage  not  Admissible.    See  Evidence.  18. 

Showing  Contents  of  Writing  not  Accounted  for.    See  Evidence,  19. 

Showing  Previous  Con tractr- Written  Memorandum.    See  Evidence,  20. 

PATENTS  to  Lands. 

Collateral  Attack  on  Government  Patent.    See  Public  Lands,  S. 
PHRASES.    Same  as  Words  and  Phrases. 
PLEADING. 
Complaint  for  Specific  Performance. 

1.  Where  plalntltr  claimed  land  as  heir  of  C,  and  defendant  filed  a  cross  com- 
plaint, claiming  through  a  deed  executed  by  C  to  his  wife  for  a  valuable  considera- 
lion,  alleging  that  she  went  into  pi)sseKsion,  and  subsequently  conveyed  the  land 
to  plalntifi's  grantor,  that  the  dood  from  C  tx>  the  wife  was  insuflicient  to  pass  the 
legal  title,  owing  to  a  mutual  mistake  in  writing  the  description,  and  praying  that 
plalntlfl*  be  adjudged  owner,  and  that  the  deed  to  the  wife  be  reformed  and  cor- 
rected, such  comolalnt  stated  facts  sufficient  to  authorize  relief  by  way  of  specific 
performance  of  tne  contract  to  convey,  since  the  deed  may  be  treated  as  such  a 
contract.— i8bM//i  Portlanil  Jyind  Company  v.  Munger,  457. 

Complaint  to  Reform  Deed  for  Mutual  Mistake. 

2.  An  equitable  cross  complaint  in  an  ejectment  action  whereby  defendant 
claims  title  to  the  land  in  controversy  and  alleges  that  one  of  the  deeds  through 
which  he  claims  Is  insufficient  to  convey  the  legal  title  owing  to  certain  informali- 
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ties  resulting  from  a  mutual  mistake  of  the  parties  thereto,  and  praying  for  its 
reformation  so  that  it  will  accord  with  the  Intention  of  the  parties,  states  ground 
for  equitable  relief  under  Section  381  of  HilPs  Ann.  LAWs.—South  Portland  Land 
Company  v.  Munger,  457. 

Reformation  of  Instruments— Pi^bading  the  Mistake. 

3.  In  suit  to  reform  a  deed  for  mistake  in  description,  a  complaint  setting  out 
both  the  true  and  the  false  descriptions  is  a  sufficient  compliance  with  the  rule 
requiring  such  a  complaint  to  distinctly  show  the  original  agreement,  and  point 
out  wherein  there  is  a  mistake.— <SeZ?ttW)d  v.  Henneman^  576. 

Writ  of  Assistance— Sufficiency  of  Petition. 

4.  An  allegation  in  an  affidavit  for  a  writ  of  assistance  that  plaintiff  "de- 
manded" possession  of  the  property,  which  was  refused,  is  sufficient,  since  under 
that  allegation  evidence  can  be  admitted  that  the  sheriff's  certificate  of  sale  was 
exhibited  at  the  time  demand  was  made.— /faZd  v.  Day^  189. 

Replevin— Pleading  Date  of  Ownership. 

5.  A  replevin  complaint  must  show  the  ownership  and  right  to  possession 
of  the  chattels  in  question  at  the  time  of  commencing  the  action.— m'mond«  v. 
WHghtman,  121. 

Action  for  Services— Alleging  Time  for  Payment. 

6.  In  an  action  for  the  value  of  specified  services  the  complaint  is  sufficient 
where  it  shows  the  dates  of  the  different  services  and  their  total  value,  though  it 
does  not  allege  when  the  amount  claimed  fell  (Xxxc.—MacMahon  v.  Ihiffy^  150. 

Escheat— Alleging  Cost  of  Preserving  Property. 

7.  Since  the  rules  of  pleading  in  escheat  proceeding  under  the  statute  are  not 
applied  as  strictly  as  in  ordinary  actions,  and  In  view  of  the  requirement  of  Sec- 
tion 3141,  Hill's  Ann.  Laws,  that  the  successful  claimant  of  an  escheat  shall  be 
paid  the  same,  "but  without  cost  to  the  state,"  the  court  should  deduct  fkx>m  the 
ftind  or  property  the  total  expense  of  the  state  in  protecting  it.  though  the  state 
did  not  in  its  answer  specify  the  amount  expended  or  ask  its  allowance.— yiuun^ 
V.  «ale,  417. 

Default  Judgment— Defective  Complaint. 

8.  In  a  suit  to  protect  a  water  right,  if  the  complaint  states  a  good  title,  it  will 
support  a  decree  taken  by  default— ^at2«2/  v.  Malheur  Irrigation  Company ^  55. 

Answer— Admission  by  Incomplete  Denial. 

9.  Where  a  complaint  in  replevin  alleges  that  plaintiff  was  the  owner  of  the 
property  on  and  after  a  certain  date,  and  the  answer  denies  that  he  has  been  the 
owner  since  such  date,  the  denial  in  the  answer  is  an  admission  that  he  was  the 
owner  on  the  date,  under  Hill's  Ann.  Laws,  g  94,  providing  that  every  material 
allegation  of  the  complaint  not  specifically  denied  by  the  answer  shall,  for  the 
purpose  of  the  action,  be  taken  as  true.— Dili ery  v.  Borwick,  255. 

AN.SWER— Denial  of  Incorporation— Negative  Pregnant. 

10.  A  denial  that  plaintiff  is  a  corporation  organized  "  under  or  by  virtue  of 
the  laws  of  the  State  or  Illinois,"  does  not  raise  an  issue,  since  it  is  pregnant  with 
the  admission  that  the  plaintiff  Is  nevertheless  a  corporation.— JI/cCbrmteA:  Ma^ 
chine  Company  v.  ffovey^  259. 

Reply  Considered  With  Answer. 

11.  A  complaint  and  reply  should  be  read  together,  when  not  repugnant,  U) 
determine  the  intent  of  the  pleader.— Lavery  v.  Arnold^  84. 

Amendment  at  Trial— Changing  Cause  of  Action. 

12.  Where  a  complaint  to  recover  for  the  death  of  a  minor  child  alleged  that 
defendant  was  operating  Its  street  carat  a  dangerous  and  reckless  rate  of  speed, 
there  was  no  abuse  of  discretion  in  allowing  an  amendment  that  such  a  rate  of 
speed  was  in  excess  of  that  permitted  by  a  city  ordinance.—  Wade  v.  City  Railway 
Company  J  811. 

Idem. 

18.  Where,  in  an  action  by  the  assignee  of  a  chattel  mortgage  to  recover  of 
the  mortgagor  the  possession  of  the  mortgaged  property,  the  defendant  pleads 
usury,  and  payment  to  the  original  holder,  the  allowance  of  an  amendment  to 
defendant's  answer,  at  the  trial,  that  the  usurious  character  of  the  Instrument 
was  well  known  to  plaintiff.  Is  not  an  abuse  of  discretion,  under  Hill's  Ann. 
Laws,  8  101,  allowing  amendments  at  the  trial,  when  necessary  to  conform  to  the 
facts  proved,  provided  the  cause  of  action  or  defense  is  not  changed.— JNTunn  v. 
-Bird,  515. 
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Amendimq  Pleadings  to  Conform  to  Proofs. 

14.  Where  in  an  electment  action  defendant  filed  an  equitable  cross  com- 

Slaint  alleging  titleln  nlmself  and  that  there  had  been  a  mutual  mistake  in  the 
escription  in  one  of  his  deeds,  the  original  of  which  he  alleged  to  have  been  lost, 
it  was  proper  to  permit  the  filing  of  an  amended  cross  complaint  to  conform  the 
allegations  to  the  proofs,  the  deed  having  been  found,  and  it  appearing  that  the 
mistake  was  in  the  record  and  not  in  the  original  deed.— ^Stni^  Portland  Land 
Company  v.  Munger^  457. 

Crbditor'8  Suit— Right  to  File  Supplemental  Bill. 

15.  Where  a  creditor  has  commenced  a  suit  to  set  aside  fraudulent  transfers 
by  his  insolvent  debtor  and  to  reach  concealed  assets,  based  on  the  lien  acquired 
by  an  attachment  in  a  law  of  action,  he  is  entitled  as  of  right  to  file  a  supple- 
mental bill  showing  that  since  commencing  his  creditor*s  suit  the  attachment 
claim  has  been  reduced  to  Judgment.— i^VeMCAner  v.  Bank  of  McMinnviUe^  558. 

Waiver  of  Jurisdiction  by  Ansswering  Cross  Complaint. 

Itf.  Where,  in  an  action  at  law  to  recover  possession  of  land,  defendant  filed  a 
cross  complaint,  alleging  an  equitable  defense,  and  plaintiff,  after  a  motion  to 
strike  and  demurrer  to  such  cross  complaint  had  been  overruled,  answered,  the 
right  to  insist  that  the  action  be  tried  at  law  was  waived,  since  by  answering, 
plaintiff  voluntarily  submitted  to  the  equitable  Jurisdiction.— iSbu/A  PorUafM 
JLand  Company  v.  Munger^  457. 

Waiver  of  Objection  to  Supplemental  Bill. 

17.  Where  the  plaintifl'in  a  suit  to  set  aside  a  conveyance  as  in  fraud  of  credit- 
ors, based  on  an  alleged  attachment,  filed  a  supplemental  bill,  averring  that  since 
the  commencement  of  the  suit  he  had  secured  Judgment  against  defendant  In  his 
attachment  action  at  law,  and  such  supplemental  bill  was  not  objected  to  on  the 
ground  that  it  sought  to  maintain  the  suit  on  new  facts  which  had  occurred  since 
the  filing  of  the  original  bill,  such  objection  was  waived,  and  plain tifl"  was  entitled 
to  have  the  case  considered  on  the  allegations  of  the  bill  as  supplemented.— /TW«cA- 
ner  v.  Bank  of  McMinnviUe^  553. 

Aider  by  Verdict. 

18.  Where  a  complaint  founded  on  an  original  debt  alleges  the  delivery  of  a 
note  therefor,  thai  plaintifiT  afterward  materially  altered  it  in  the  presence  of  one 
of  the  makers,  but  without  the  knowledge  of  the  other  maker,  and  the  giving  up 
of  such  note,  but  falls  to  allege  that  the  alteration  was  not  made  with  a  fraudu- 
lent intent,  the  defect  is  cured  by  the  verdict,  the  answer  and  reply  having  raised 
that  issue.— Savage  v  Savage^  2ti8. 

POLICE  POWER. 

General  Limitations  on  the  Exercise  of.    See  Constitutional  Law,  4. 
Punishing  the  Enticement  of  Seamen.    See  Constitutional  Law,  S. 

PORTLAND  CHARTER, 

1893,  9.  36,  subd.  6.    Ex  paHe  Kameta,  251. 
PREFERENCES  BETWEEN  CREDITORS.    See  Fraudulent  Convey.,  1 

PRESUMTION 

That  Instrument  was  Innocently  Altered.    See  Evidence,  1. 

PRINCIPAL  AND  AGENT.    Same  as  Agents. 

PRINCIPAL  AND  SURETY. 
Contribution  Between  Surety  and  Co-surety. 

1.  Where  plaintiff  agreed  to  become  one  of  three  sureties  on  a  county  treas- 
urer's bond  for  jiSO.OOO,  and  at  it,s  execution  only  plaintiff*  and  defendant  were 
present,  and,  plaintifiT  objecting  to  btMioming  surety  for  more  than  one-third  of 
the  bond,  defendant  agreed  to  take  the  balance,  and,  on  the  treasurer's  default, 
both  sureties  were  compelled  to  contribute  equally  thereto,  an  instruction,  in  an 
action  by  one  of  the  sureties  to  recover  from  the  other  the  excess  of  one-third  of 
the  default,  which  he  had  paid,  that  the  jury  might  find  an  implied  contract  on 
defendant's  part  U)  repay  such  amount  If,  at  thi*  time  they  executed  the  bond, 
they  mutually  understood  that  they  as'^umed  liability  In  the  proportion  of  one- 
third  to  two-thirds,  was  error,  since  such  understanding  was  not  of  itself  sufficient 
proof  of  an  implied  contract  to  vary  the  ordinary  rule  of  contribution  between 
sureties;  and,  furthermore,  it  was  mlRloading  as  to  whether  the  understanding 
between  the  parties  referred  to  their  liability  to  the  county,  or  the  liability  as 
between  themselves.— /eoae  v.  Wollenberg,  154. 
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JuDOMSNT  Against  Exbcutobs  of  Joint  Surbty. 

2,  On  afilrmance  of  a  Judi^ment  or  do<^ree  where  a  bond  for  stay  of  execution 
has  been  given,  the  sureties  thereon  are  Jointly  and  severally  liable,  regardless  of 
the  form  of  the  bond,  and  Judgment  will  go  against  the  personal  representatives 
of  a  deceased  surety  Just  as  It  would  have  gone  against  him  had  he  lived.— Porf- 
land  Tnut  Company  v.  Havely^  231. 

Release  of  Surety  by  Premature  Payment. 

8.  A  surety  on  a  contractor's  bond  is  not  discharged  by  the  owner  making  a 
premature  payment  to  the  contractor,  where  such  payment  does  not  imnalr  any 
security  reserved  under  the  contract  and  which  would  inure  to  the  benefit  of  the 
surety.— //iand  Manufacturing  Company  v.  Marka,  528. 

Releasing  Surety  by  Taking  New  Bond. 

-I.  The  acceptance  of  a  second  bond  with  different  sureties  does  not  discharge 
the  sureties  on  the  first,  where  the  second  bond  was  given  as  additional  security, 
and  was  so  understood  and  accepted  by  the  parties  to  the  contract.— iTrtTid  Manu- 
facturing Company  v.  Marks^  523. 

Releasing  Surety  by  Taking  New  Bond. 

5.  The  acceptance  of  a  second  bond  with  different  sureties  does  not  discharge 
the  sureties  on  the  first,  where  the  second  bond  was  given  as  additional  se<^urity, 
and  was  so  understood  and  accepted  by  the  parties  to  the  con trtu5t.— //and  Manu- 
facturing Company  v.  Marka^  523. 

Releasing  Surety  by  Withholding  Payments. 

6.  A  surety  on  a  contractor's  bond  securing  the  owner  against  mechanics' 
liens  is  not  dlHchargcd  by  the  owner  withholding  beyond  the  time  provided  in 
the  contract  a  deed  of  land  to  be  given  the  contra<?!tor  in  part  payment,  where 
there  were  undischarged  liens  on  file  against  the  contractor  ana  owner.— //and 
Manufacturing  Company  v.  Marka^  623. 

PRIORITY 

Between  Mechanics'  Lien  and  Prior  Mortgage.    See  Mortgages,  4. 

PRIVILEGES  AND  IMMUNITIES.    See  Constitutional  Law,  7. 

PROCESS. 

Service  of  Process  on  Private  Corporations. 

1.  Except  In  those  cases  that  have  been  by  statute  impressed  with  a  local 
character,  a  private  corporation  may  be  sued  either  where  it  resides  or  where  the 
cause  of  complaint  arose.— /?atiey  v.  Malheur  Irrigation  Company^  54. 

Service  of  Process  on  Private  Corporations. 

2.  Hill's  Ann.  Laws,  1 55,  permitting  an  action  against  a  corporation  to  be 
brought  in  the  county  where  the  cause  arose,  and  allowing  substituted  service 
on  inferior  representatives  of  the  corporation  found  in  that  county,  does  not  in- 
validate service  In  another  county  on  the  president  of  the  corporation,  though 
the  return  does  not  show  that  no  representative  of  the  corporation  could  be  found 
in  the  county  where  the  action  was  ho^nn,— Bailey  v.  Malheur  Irrigation  Co.,  54. 

County  Where  May  be  Served. 

8.  Service  of  summons  on  a  corporation  in  the  county  in  which  its  principal 
office  is  located  is  valid  although  the  return  does  not  show  that  none  of  its 
superior  offlct'rs  resided  or  had  an  offlce  in  the  county  where  the  cause  arose  and 
was  Instituted,  or  that  no  clerk  or  agent  could  be  found  In  that  county,  since  the 
provisions  of  Hill's  Ann.  Laws,  g  .>5,  providing  for  substituted  service  upon  a  clerk 
or  agent  In  case  none  of  Its  principal  officers  nvsideor  have  an  office  In  the  county 
where  the  action  Is  pending,  are  nf)t  inhlbltlve  of  service  upon  the  corporation  at 
its  place  of  business.— i?ai7t'^  v.  Malheur  Irrigation  Company^  54. 

Implied  Amendment  of  Statute  as  to  Service  of  Summons. 

4.  As  Hill's  Ann.  I^ws,  't,  55,  providing  for  service  on  a  corpomtlon  in  a  law 
action,  was  extended  by  stH'tlon  .WJ  to  cover  service  In  equity  suits  also,  an  amend- 
ment to  section  .35  amends  its  application  to  equity  suits  as  well  as  to  law  actions. 
—Bailey  v.  Malheur  Irrigation  C\)nipany,  5-1. 

PROMISSORY  NOTES.    Same  as  Bills  and  Notes. 

PROSECUTING  ATTORNEY 

May  File  Information  Without  Calling  Grand  Jury.    See  Const.  Law,  »,  10. 

PUBLIC  ROADS.    Same  as  Highways. 
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PUBLIC  LANDS.    See  also  Mines  and  Minerals. 
Public  Lands— Second  Survey  as  Notice— Estoppel. 

1.  The  United  States,  while  It  continues  in  the  ownership  of  lands  which  by 

Subllc  survey  appear  to  abut  on  non-navigable  waters,  has  the  right  to  readjust 
le  marginal  survey,  and  reserve  uplands  that  appear  between  the  actual  margin 
of  the  water  and  the  meander  line  as  originally  run,  and  a  purchaser  therefrom 
after  a  second  survey,  which  reserved  upland  between  the  first  survey  and  the 
mai^ln  of  a  non-navigable  lake,  purchases  with  notice,  and  Is  estopped  to  claim 
beyond  the  boundary  shown  by  the  survey  under  which  he  purchased.— ITamer 
Stock  Company  v.  OaXderwood^  228. 

Swamp  Land— Effect  of  Patent. 

2.  The  Swamp  Land  Act  of  1850  as  amended  March  12,  I860,  constitutes  a  grant 
in  prceaenti  of  all  lands  that  were  on  that  date  swamp  and  overflowed,  but  the 
grant  is  not  complete  until  the  lands  have  been  identified  and  patented.  The 
patent  is  considered  the  final  ofi^clal  certificate  of  the  character  of  the  land,  and, 
when  Issued,  relates  back  to  March  12, 1860,  and  carries  title  as  firom  that  day.  so 
that  a  purchaser  of  swamp  or  overfiowed  land  from  the  state  has  a  better  title 
thereto  than  a  homesteader  who  settled  thereon  after  ISOO,— Warner  Stock  Oom- 
panj/  v.  Oalderwoodj  228. 

Swamp  Land— Collateral  Attack  on  Government  Patent. 

3.  A  government  patent  to  land  cannot  be  collaterally  attacked— so,  in  an 
action  of  ejectment  by  a  swamp  land  patentee  against  a  homesteader  of  the 
same  property,  it  was  not  error  to  refuse  to  allow  defendant  to  show  that  the 
land  in  dispute  was  not  swamp  but  was  really  beneath  the  waters  of  a  non-nav- 
igable lake.—  Warner  Stoc^  Company  v.  Caldenvood,  228. 

Tide  Lands^Right  of  Aliens  to  Purchase. 

4.  Under  Act  1891.  section  1  (Laws,  1891.  p.  180),  authorizing  the  Board  of 
School  Land  Commissioners  to  sell  tide  lands  "to  citizens  of  the  State  of  Oregon," 
and  section  2,  reiuiring  a  purchaser  to  file  with  his  application  an  affidavit  that 
he  is  a  citizen  of  the  United  States  and  of  the  State  of  Oregon,  an  unnaturalized 
alien  who  has  declared  his  intention  to  become  a  citizen  is  not  qualified  to  pui^ 
chase  lands  under  such  euct.— Spencer  v.  CarUon^  364. 

QUALIFICATION  OF  JUROR. 

Previous  Opinion  as  a  Disqualification.    See  Jury,  1. 

RAILROADS. 

Covenant  to  Fence  Railroad  Right  of  Way. 

1.  A  covenant  in  a  deed  to  a  railroad  company,  by  which  the  grantors  agree 
to  build  a  fence  along  the  railroad,  "or  not  hold  sucli  railroad  responsible  for  any 
damage  done  to  stock  belonging  to  us,"  without  any  mention  of  assigns.  Is  per> 
sonal  to  the  grantors,  binding  them  only,  and  does  not  run  with  the  land,  or 
aflTect  tenants  or  successors  in  interest.- i^rot^^)  v.  Southern  Pacific  Company ^  128. 

Liability  for  Killing  Stock— Statutory  Notice. 

2.  The  notice  provided  for  in  Laws,  1893,  p.  t»,  providing  that  certain  railroad 
companies  shall  be  liable  to  the  owners  of  stock  for  damages  resulting  from  failure 
to  keep  their  tracks  fenced;  provided,  however,  that  no  action  shall  be  maintained 
for  damages  until  such  owner  has  given  at  lc»ast  thirty  days'  notice  in  writing  to 
the  company,  is  not  Jurisdictional,  and  hence  a  notice  including  plaintiflTs  stock 
for  which  he  seeks  to  recover  is  sufllclcnt,  though  it  includes  other  stock  owned 
Jointly  by  plalutifi'and  another,  and  is  signed  by  both.— ^rou.»»  v.  Southern  Pacific 
Company,  128. 

Evidence  of  Speed  in  Particular  Instances. 

3.  Where  there  is  a  question  as  to  the  rate  of  speed  at  which  a  car  or  train  was 
running  at  the  time  of  an  accident,  it  is  never  allowable  to  show  how  the  cars  were 
operated  in  particular  given  instances.-  Wade  v.  City  Railway  Company,  811. 

RATIFICATION 

By  Stockholders  of  Voidable  Contract  of  Directors.    See  Corporations,  6. 
RECEIVERS. 
Receiver  not  an  Adverse  Party. 

A  receiver  is  not  an  adverse  party  on  whom  a  notice  of  appeal  must  be  served, 
since  he  is  not  interested  In  the  dispute,  being  merely  an  ofiilcerof  court.— Ifedyn- 
aki  V.  TheiM,  897. 
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reformation  of  instruments. 

Pl^BADINO  THE  MISTAKE. 

1.  In  suit  to  reform  a  deed  for  mistake  In  description,  a  complaint  setting  out 
both  the  true  and  the  false  descriptions  is  a  sufTlcient  compliance  with  the  rule  re- 
qairing  snch  a  complaint  to  distinctly  show  the  origrinai  agreement,  and  point 
out  wherein  there  is  a  mistake.— i8e22t£?ood  v.  Henneman,  575. 

Mutual  Mistake— Confidential.  Relation. 

2.  Where  a  reformation  of  an  instrument  is  asked  on  the  ground  of  mutual 
mistake.  It  is  not  necessary  to  show  any  relation  of  trust  between  the  parties, 
though  such  a  relationship  would  have  to  be  shown  if  the  suit  was  based  on 
trAVka.—8eUtuood  v.  Henneman,  575. 

Remedy  at  Law— Mutual  Mistake. 

8.  In  a  suit  to  reform  a  deed,  an  objection  that  the  purpose  of  the  suit  is  to 
try  title,  for  which  plaintiff  has  an  adequate  remedy  at  law,  is  untenable,  where 
the  complaint  avers  mutual  mistake  of  the  parties  as  to  the  boundaries,  since  the 
averment  is  sufficient  to  confer  jurisdiction,  and  to  authorize  reformation  of  the 
deed.— Sellwood  v.  Henneinan,  575. 

Complaint— Reforming  Deed  for  Mutual  Mistake. 

4.  An  equitable  cross  complaint  In  an  ejectment  action  whereby  defendant 
claims  title  to  the  land  in  controversy  and  alleges  that  one  of  the  deeds  through 
which  he  claims  Is  insufficient  to  convey  the  legal  title  owing  to  certain  informali- 
ties resulting  f^om  a  mutual  mistake  of  the  parties  thereto,  and  praying  for  its 
reformation  so  that  it  will  accord  with  the  intention  of  the  parties,  states  ground 
for  equitable  relief  under  Section  381  of  Hill's  Ann.  Laws.— iSbu^A  Portland  Lawl 
Obmpany  v.  Munger^  4S7. 

REFRESHING  MEMORY. 

Consulting   Memorandum— Producing   Memorandum   for  Examination- 
Making  Memorandum  for  use  While  Testifying.    Sec  Witnesses,  2, 8,  4. 

REGULATING  PRACTICE  IN  COURTS  OF  JUSTICE. 

Act  Fixing  Fees  in  Courts  Does  not  Regulate  Practice.  See  Const.  Law,  5. 
REMEDY  AT  LAW. 

Sufficiency  of  Legal  Remedy  to  Defeat  Equity.    See  Equity,  5. 
REPLEVIN. 
Offer  to  Return  Property— Satisfaction  of  Judgment. 

1.  An  ordinary  alternative  replevin  Judgment  may  be  satisfied  before  levy  by 
returning  the  property  named  in  the  writ,  and  under  such  circumstances  the  de- 
fendant cannot  be  compelled  to  pay  the  value.— JfarAw  v.  H'tWw,  1. 

Form  of  Replevin  Execution— Injunction. 

2.  Where  an  alternative  Judgment  Is  rendered  In  a  replevin  action,  the  return 
of  an  execution  unsatisfied  because  the  officer  was  unable  to  obtain  the  property, 
does  not  Justify  the  issuance  of  an  alias  execution  directing  the  enforcement  of 
only  the  alternative  money  Judgment.  Such  an  execution  would  not  follow  the 
Judgment  on  which  it  must  rest,  and  its  enforcement  will  be  restrained  where  a 
tender  has  been  made  of  the  property  dewrlbed  in  the  Judgment.— ^arA*  v. 
Willis,  1. 

Pleading  Date  of  Ownership. 

8.  A  replevin  complaint  must  show  the  ownership  and  right  to  possession  of 
the  chattels  in  question  at  the  time  of  commencing  the  action.— j8(mon<b  v.  Wright- 
man,  120. 

Variance— Ownership  of  Plaintiff's  Grantor. 

4.  In  a  replevin  action  it  is  not  permissible  to  deny  that  a  certain  person  ever 
owned  the  articles  in  question  and  tnen  prove  title  through  that  person— to  do  so 
would  be  a  clear  variance  between  the  pleadings  and  proof!»,  and  to  the  prejudice 
of  the  adversary.— iSJmondff  v.  Wrightman,  120. 

Evidence— Admissibility. 

5.  Where  a  complaint  In  replevin  alleges  that  plaintlfl'  was  the  owner  of  the 
property  on  and  after  a  certain  date,  and  the  answer  denies  that  he  has  been  the 
owner  since  such  date,  evidence  that  he  executed  a  bill  of  sale  of  a  part  of  the 
property  prior  to  such  date  is  Inadmissible,  since  the  denial  In  the  answer  is  an 
admission  that  he  was  the  owner  on  the  date,  under  Hill's  Ann.  Laws,  I M,  pro- 
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vldlng  that  efvery  material  allegatioii  of  the  complaint  not  specifically  denied  by 
the  answer  shall,  for  the  purpose  of  the  action,  be  taken  as  true.— IW/^ry  v.  Bor- 

Sufficiency  of  Verdict  in  Repleviii  Actiok, 

fi.  Where,  In  an  acUon  to  rooover  speclflc  personal  property,  the  plaintiff'^ 
right  to  possession  depends  upon  the  validity  of  a  note  and  mortgage  to  which 
defendent  pleads  paynKMit  and  usury,  a  verdict  that  the  chattels  are  the  property 
of  defendant,  pnd  that  he  Ih  entitled  to  the  possession  thereof,  is  tantamount  to  a 
general  verdict  upon  the  issues  of  usury  and  payment,  and  is  sufficient  to  support 
a  Judgment  for  defendant,— iVunn  v.  BirUj  515. 

Replevin— Tender  Back  of  Property. 

7.  Where,  In  replevin,  plaintiff  takes  possession  of  the  property,  and  Judg- 
ment is  rendered  for  its  return,  and  it  Is  of  such  n  character  that  it  can  be  moved, 
plalntitr  must  seek  defendant  and  tiiere  tender  it  to  him  In  the  same  condition  as 
when  received,  Uy  avoid  liability  on  his  bond  ;  but  where  sdch  a  course  is  difficult 
because  of  the  bulk  or  weight  of  the  projjerty,  It  will  be  sufficient  to  offer  to  rode^ 
liver  \t.—Oct.jHt£il  Lumberinff  Company  v.  Learned,  544. 

Action  on  Replevin  Bond— Estoppel  to  Deny  Value. 

H.  A  recital  In  a  replevin  bond  as  to  the  value  of  the  property  Is  binding  on  all 
the  signers  of  such  bond  in  an  action  thereon,  and  estops  them  from  denying  such 
ye,\ue.~Onpital  Lumbering  Company  v.  learned,  544. 

Action  on  Replevin  Bond— Estoppel  on  Surety. 

9.  In  an  action  against  the  surety  on  a  replevin  bond,  the  defendant  cannot 
dispute  the  value  of  the  property;  having  signed  the  bond  reciting  its  value,  he 
Is  bound  therc>by,  thougn  the  Judgment  In  the  original  action  wais  not  in  the 
alternative  form,  but  was  only  for  the  return  of  the  property,  stating  Its  value  at 
the  sum  named  In  the  hoi\6,.— Capital  Lumbering  Company  v.  Learned,  544. 

Action  on  Irregular  Replevin  Bond. 

10.  It  is  no  defense  to  an  action  on  a  replevin  bond  that  It  Is  signed  by  only  one 
surety,  while  the  statute  requires  a  bond  executed  by  two  or  more  sureties. — Cap- 
ital Lumbering  Company  v.  Learned,  544. 

Replevin— To  Whom  Tender  Should  be  M.\D£. 

11.  A  tender  of  perst^nal  property  In  satisfaction  of  a  replevin  Judgment 
should  be  made  to  the  holder  of  the  Judgment,  and  not  to  some  other  person  who 
may  be  beneficially  interested.— Cbpi/aiZ/umfcerinfir  Conrpany  v.  Learned,  544. 

Replevin  and  Trover— Res  Judicata. 

12.  Dismissal  of  an  action  of  replevin  because  replevin  will  not  He  for  an  undl 
vided  interest  is  not  a  bar  to  an  action  for  trover,  as  title  to  or  right  to  possession 
of  the  property  was  not,  and  could  not  have  been,  tried  In  the  first  action.- //i</r- 
man  v.  Knight,  581. 

Splitting  Cause  op  Action  Between  Replevin  and  Trover. 

13.  The  doctrine  of  splitting  a  cause  of  action  does  not  prevent  one  whose 
property  is  taken  by  a  single  trespass  from  maintaining  replevin  for  so  much  of 
the  property  as  Is  owned  absolutely  by  him,  and  trover  for  the  remainder,  owned 
by  him  in  common  with  another.— //wj^^man  v.  Knight,  581. 

RESCISSION. 

Vendee  Must  Return  Possession  Before  Suing.    See  Vend,  and  Pur.,  2. 
Right  to  Rescind  for  Fraud— Laches  of  Purchaser.    See  Vend,  and  Pur.,  1. 

RES  JUDICATA. 

Dismissal  of  Replevin  as  a  Bar  to  Trover.    See  Judgments,  5. 

RESTITUTION. 

Method  of  Accomplishing  Restitution.    See  Appeal,  88, 87. 
Interest  on  Money  Adjudged  to  be  Returned.    See  Appeal,  38. 

RESULTING  TRUST. 

Character  of  Evidence  Required  to  Establish.    See  Trusts,  8. 
REVISED  STATUTES  OF  THE  UNITED  STATES  ated  in  This  Volume, 

Section  2490  }  ^'<^^^^  ''^^^  atmpany  v.  Cnlderwood,  2». 
Section  4001     Ex  parte  Young,  249. 
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ROADS.    Same  as  Highways. 

RULES  OF  COURT. 
D18KIS8AL  roB  Failure  to  File  Bbiek. 

1.  An  appeal  will  be  dismissed  for  failure  to  file  a  printed  brief  as  required 
by  Rule  6  of  the  court  {M  Or.  505),  where  no  reasonable  excuse  is  offered  for  the 
omission.— iSl^te  v.  Mowe,  79. 

Dismissing  Appeal— Assignments  of  Error  in  Abstract. 

2.  Where  the  respondent  has  not  been  materially  affected  by  a  failure  to  print 
the  assignments  of  error  in  the  abstract,  as  required  by  Rules  4  and  9  of  the  court 
(24  Or.  0&5).  the  omission  may  be  excused  on  the  explanation  of  appellant's  at- 
torney that  it  was  an  oversiKht.  A  formal  written  motion  for  permission  to  cor> 
rect  the  abstract,  showing  facts  excusing  the  omission,  is  the  usiuil  and  better  prac- 
tice, though  an  onil  appllc4itlon  at  the  hearing  is  permitted  in  this  CAsc—Meinchner 
V.  Bank  o/  McMinnviile,  553. 

Abstract— Extending  Time  to  File. 

8.  Under  Rule  4  of  this  court  providing  that  appellant's  attorneys  shall  file  a 
printed  copy  of  the  necessary  part  of  the  record  wlihin  twenty  days  after  the 
transcript  is  filed,  and  that  no  case  shall  be  docketed  for  hearing  until  this  and 
other  rules  are  compiled  with,  "except  by  order  of  the  court,"  the  court  is  author- 
ized to  extend  the  time  for  filing  the  record  for  a  reasonable  time,  without  notice 
to  the  adverse  party,  when  the  time  has  not  been  already  extended.— HVicA*mu//i 
V.  Routledffp,  m7. 

Abstbact- Assignment  of  Errors. 

4.  An  appeal  will  not  be  dismissed  for  appellant's  failure  strictly  to  comply 
with  Rule  9  of  this  court,  requiring  an  assignment  of  errors,  if  it  suinciently  ap- 
p«ir8  from  the  abstract  what  the  alleged  errors  relied  on  are.— -WedyrwArf  v.  TheUn, 

Motion  to  Supply  Missing  Papers. 

5.  A  motion  under  Section  542  of  Hill's  Ann.  liaws,  and  Rule  30  of  the  su- 
preme court  (24  Or.  595),  for  an  order  directing  the  clerk  of  the  trial  court  to 
supply  papers  missing  from  the  transcript,  made  after  a  motion  toafllrm  because 
of  the  absence  of  the  very  piipers  to  be  supplied.  Is  not  a  paper  in  resistance  of  the 
first  motion  under  Rule  19.  and  need  not  be  served  five  days  before  the  hearing.— 
Oarbade  v.  Larch  Mountain  Investment  Company ^  368. 

Rules  of  Court— Expense  of  Printing  Abstract. 

6.  Under  Rule  4  of  the  supreme  court  (24  Or. 501),  requiring  the  appellant  to 
print  so  much  of  the  record  as  shall  be  necessary  to  a  full  understanding  of  the 
question  presented  for  decision,  and  no  more,  a  party  will  not  be  allowed  to  charge 
tor  a  large  abstract  when  five  pages  would  fairly  present  the  question  involved.— 
Yovng  v.  State y  417. 

Rules  of  Court— Time  for  Filing  Affidavits. 

7.  Afiadavlts  not  filed  in  the  supreme  court  within  the  period  limited  by  Rule 
10  (24  Or.  601)  will  not  he  considered,  though  it  is  shown  that  the  attornev  who 
prepared  and  filed  them  was  so  occupied  in  the  trial  of  a  cause  that  he  could  not 
attend  to  the  matter  sooner.— 0»6orw  v.  Neuberg  Orchard  AMociation,  414. 

Rules  Considered  in  this  Volume. 

{Wachsfnuth  v.  RotUledf/Cf  5W7. 
Younff  V.  Slate,  417. 
Fleischner  v.  Bank  of  McMinnvilie,  553. 
Rule   6    lUate  v.  nowcj  7J). 
Knio   0  ^  Medynski  v.  TheUa.^Sfl. 
ttuie  w  ^  yicuchner  v.  Bank  of  McMinnville,  558. 
Rule  19    ()»bom  v.  Neivberg  Orchard  AMOctation,  444. 
Rule  80    Oarbade  v.  Larch  Mountain  Investment  Company,  868. 

SALES. 
Breach  of  Warranty— Measure  of  Damages. 

1.  In  an  action  for  the  price  of  an  article,  where  there  hivs  been  a  partial  pay- 
ment, and  the  defense  is  a  breach  of  warranty,  the  defendant  cannot  recover  the 
full  amount  paid  unless  the  article  was  utterly  worthless;  but  the  measure  of 
damage  is  the  difference  between  the  payment  and  the  value  of  the  article  fur- 
nished.—iSfAum«nn  V.  Wager,  65. 

Sales  by  Sample— Accei»ting  Part— Severable  Contract. 

2.  Defendant  contracted  with  plaintiff  to  purchase  certain  lots  of  hops,  repre- 
sented by  samples,  which  were  to  be  accepted  not  later  than  a  certain  date,  and 
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delivered  at  once  thereafter,  with  tbe  exception  of  a  certain  lot  which  could  not  be 
delivered  at  that  time.  Derendant  accepted  and  paid  for,  according  to  contract, 
all  the  lots  except  the  one  which  was  to  be  delivered  later;  nothing  being  said  at 
the  time  in  regard  to  the  receipt  and  acceptance  thereof.  Afterwards  the  remain- 
ing lot,  on  inKpeotion,  was  found  not  to  conform  to  the  sample,  and  was  r^ected. 
Helfi^  that  defendant  was  not  bound  to  n.'ceive  or  accept  any  lot  of  hops  unless 
it  conformed  to  the  sample,  and  the  acceptance  of  some  lots  did  not  prevent  him 
flrom  rejecting  the  lot  which  did  not  conform  to  the  sample,  without  returning  or 
offering  to  return  those  already  received.— /2i««e«  v.  Ldlienthal,  106. 

Chattel  Mortgage  or  Conditional  Bale. 

8.  In  determining  whether  a  given  transaction  is  a  chattel  mortgage  or  a  con- 
ditional sale  one  of  the  most  important  element.^  is  the  existence  or  not  of  a  debt 
between  the  parties,  and  the  absence  of  the  obligation  is  a  strong  circumstance 
indicating  a  conditional  sale. — Upalding  v.  Brown,  100. 

Evidence  of  Conditional  Sale. 

4.  An  application  by  an  insolvent  debtor  for  a  loan,  to  be  secured  on  a  stock 
of  bicycles,  was  refused;  but  the  negotiations  resulted  in  his  giving  an  absolute 
bill  of  sale  on  the  stock,  whereupon  the  vendee  gave  the  debtor  an  option  to  pur- 
chase the  stock  within  a  limited  time.  The  consideration  for  the  bill  of  Isale  was 
paid,  and  the  stcwk  delivered  to,  and  possession  retained  by,  the  vendee,  except  a 
few  wheels  which  he  intrusted  to  the  debtor  to  sell  on  commission.  The  debu>r 
surrenderetl  the  option  before  Its  expiration,  for  a  valuable  consideration,  and  the 
vendee  sold  the  st(x;k  at  retail,  realizing  a  large  proUt,  Held^  that  the  transaction 
was  a  conditional  sale,  and  not  a  mortgage.— jSjfiaZdmj^  v.  Brown,  100. 

8EAMEN. 

Constitutional  Law— Police  Power— Enticing  Seamen. 

A  state  statute  making  it  an  offense  to  persuade  or  attempt  to  persuade  any 
seaman  to  leave  any  vessel  within  the  Jurisdiction  of  such  state  (Hlirs  Ann. 
Ijuws.  g  1852),  Is  an  exercise  of  the  police  p<iwer,  and  is  not  violative  of  the  Con- 
stitution of  the  United  States,  Article  I,  g  8,  subd.  3,  as  a  regulation  of  foreign  or 
interstate  commerce,  since  it  is  not  in  conflict  with  any  act  of  congress  or  the 
general  policy  of  the  government.— £xjpar<e  Youngj  347. 

SECONDARY  EVIDENCE 

Of  Contents  of  Writing— When  Not  Competent.    See  Evidence,  19. 
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Oyler  v.  Dautoff,  364-508. 
Montielh  v.  Parker,  173. 
Brown  v.  Southern  Pacifie  Company,  128, 
State  V.  Marion  County,  87*2. 
Monteith  v.  Parker,  174. 
State  V.  u\farion  County.  374. 
Marquam  v.  Seartt,  01.  02. 
Mrst  Natinrutl  Bank  v.  Leonard,  892. 
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Osborn  V.  Newberg  Orchard  AMoeintionj  447. 
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SHERIFFS. 


Fees  in  Attachment  Caseh  Under  Act  of  1888. 

Under  the  act  of  February  22, 1893  (Laws,  1893,  p.  163,  g  9),  a  sheriff*  could  not 
lawfully  make  any  charge  for  serving  a  summons  or  a  writ  of  attachment — Jlfar- 
quam  v.  Sears,  61. 

SPECIAL  LAWS.    See  Constitutional  Law,  5,  6. 

SPECIAL  PRIVILEGES  AND  IMMUNITIES.    See  Constitutional  Law,  7. 

SPECIAL  VERDICT. 

Finding  of  Value  In  Conviction  for  Larceny.    See  Criminal  Law,  2. 

SPECIFICATION  OF  ERRORS  in  Abstract.    See  Rules  of  Court,  2. 
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SPECIFIC  PERFORMANCE. 

PiiEA DING— Cross  Complaint  for  Specific  Performance. 

Wbere  plaintift  claimed  land  as  heir  of  C,  and  defendant  filed  a  cross  com- 
plaint, claiming  through  a  deed  executed  by  C  U)  his  wife  for  a  valuable  considera- 
tion, alleging  that  she  went  into  possession,  and  subsequently  conveyed  the  land 
to  plaintlfTs  grantor,  that  the  deed  from  C  to  the  wife  was  insufllcient  to  pass  the 
legal  title,  owing  to  a  mutual  mistake  in  writing  the  description,  and  praying 
that  plaintiff  be  adjudged  owner,  and  that  the  deed  Ut  the  wife  be  reformed  and 
corrected,  such  complaint  stated  facts  sutficient  to  authorize  relief  by  way  of 
specific  performance  of  the  contract  to  convey,  since  the  deed  may  be  treated  as 
such  a  contract.— iSbt^A  Portland  Land  Company  v.  Munger,  457. 

splitting  causes.    See  Action,  3. 

STATE  CONSTITUTION.    Same  as  Oregon  Constitution. 

STATE  LANDS. 

Regulations  as  to  Purchase  of  Tide  Lands.    See  Public  Lands,  i. 
STATUTE  OF  FRAl^DS. 
Agreement  to  bk  Performed  Within  a  Year. 

A  promise  to  pay  a  sum  of  money  "Inside  of  a  year  from  now"  is  not  within 
Hill's  Ann.  Laws,  g  TSO,  requiring  agreements  not  to  be  performed  within  a  year 
from  the  making  thereof  to  be  in  wilting.— Z^^nn  v.  Peters,  486. 

vSTATUTES  AND  STATUTORY  CONSTRITCTION. 

Sheriff's  Fees  Under  Act  of  1893. 

1.  Under  the  act  of  February  22, 1888  (Laws,  1883,  p.  168, 1 9),  a  sheriff  could  not 
lawfully  make  any  charge  for  serving  a  summons  or  a  writ  of  attachment.— 3far- 
quam-  v.  Sear  a  ^  61. 

Fish— Unlawful  Sale. 

2.  Laws,  1899,  p.  199,  ^  5,  providing  that  it  shall  be  unlawful  to  sell,  offer  for 
sale,  or  have  in  possession  for  sale,  any  species  of  trout,  at  any  time,  applies  with 
as  much  fort^e  to  trout  lawfully  caught  in  another  state  and  shippea  into  this 
state,  and  becoming  a  part  of  its  geneml  property,  as  to  those  caught  within  its 
limits.- iStote  v.  ScKuman,  16. 

Taking  Property  Without  Due  Process  of  Law. 

3.  Laws,  1899,  p.  199,  g  5,  providing  that  It  shall  be  unlawftil  to  sell,  offer  for 
sale,  or  have  in  possession  lor  sale,  any  species  of  trout,  at  any  time,  is  not  a  viola- 
tion of  the  Fourteenth  Amendment  of  the  Constitution  of  the  United  States,  as 
depriving  of  his  property  without  due  process  of  law  one  who  has  imported  Into 
the  state  trout  which  have  become  part  of  the  general  wealth ;  since  the  statute 
does  not  deprive  such  person  of  his  title,  but  limits  the  rights  appurtenant  thereto, 
and,  having  Imported  such  flsh  with  knowledge  of  the  law,  he  must  suffer  the 
penalties  which  it  preacrihes.— State  v.  Schuman,  16. 

Construction  of  City  Charter— Gaming. 

4.  In  Portland  City  Charter  (Laws,  1803,  p.  820,  g  36,  subd.  o),  granting  the 
council  authority  to  prevent  and  suppress  gaming  and  gambling  houses,  the 
word  ^'gaming"  Is  used  as  a  substantive,  and  not  an  adjective.— £!r  jmrtt- 
Kameta,  251. 

City  Ordinance— Burden  of  Proving  Innocence. 

6.  A  city  ordinance  making  it  unlawful  for  any  person  to  have  in  his  posses- 
sion any  lottery  ticket,  unless  it  be  shown  that  such  possession  is  innocent,  or  for 
a  lawAil  purpose,  is  void,  since  it  puts  on  defendant  the  burden  of  proving  his 
innocence.— £c  parte  ^ame^a,  251. 

Mode  of  Proving  Writings. 

6.  Hill's  Ann.  Laws,  §  761.  prescribing  the  mode  of  proving  a  writing  by  a 
subscribing  witness,  is  mandatory.— //anna/i  v.  Greenfield,  98. 

Service  of  Summons  on  Corporation. 

7.  Section  55  of  Hill's  Ann.  Laws,  providing  for  service  of  a  summons  on  the 
inferior  representatives  of  a  corporation  In  the  county  where  the  cause  of  action 
arose,  if  that  is  not  the  home  county  of  the  corporation,  is  not  prohibitive  of  ser- 
vice on  the  principal  officers  of  the  company  at  its  principal  omce,  wherever  that 
may  be.— Bailey  v.  Malheur  Irrigation  Company,  55. 

86  Or.— 43. 
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Amendment  of  SxATrTK  by  Amending  a  Statute  Referbed  to. 

8.  Where  a  statute  Is  made  to  affect  or  modify  another  statute  by  reference, 
an  amendment  of  the  first  statute  is  ipso  facto  a  modification  of  the  statute  re- 
ferred to :  thus,  where  statute  A  Is  made  applicable  to  statute  K.  and  A  Is  amended 
by  the  legislature,  the  amended  A  Is  also  applicable  to  statute  K  Just  as  the  origi- 
nal was.— ^aiZe:y  v.  Malheur  Irrigation  Company,  S5. 

Idem. 

9.  As  Hill's  Ann.  Laws,  g  55,  providing  for  service  on  a  corporation  In  a  law 
action,  was  extended  by  section  S«9  to  cover  service  In  equity  suits,  an  amend- 
ment to  section  6o  amends  Its  application  to  equity  suits  as  well  as  to  law  ac- 
tions.—£ai^  V.  Malheur  Irrigation  Company,  54. 

STATUTES  OF  OREGON  Construed  in  This  Volume. 
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STATUTES  OF  THE  UNITED  STATES  Cited  In  This  Volume. 

iStlon   2490 }  ^«"*<^  '®o«*  Cbmpany  v.  CbWeruwd,  228. 
Section   4601    Ez  parte  Young,  249. 

STOCK. 

Notice  of  Claim  for  Stock  Killed— Contents  of.    See  Raii.boad6,  2. 
STREET  RAILWAYS. 
Evidence  of  Speed  in  Particular  Instances. 

Where  there  is  a  question  as  to  the  rate  of  speed  at  which  a  car  or  train  was 
running  at  the  time  of  an  accident,  it  is  never  allowable  to  show  how  the  cars 
were  operated  in  particular  given  instances.— ITacte  v.  City  Railway  Co.,  311. 

SUMMONS. 

Service  on  Private  Corporations— On  What  Officers  May  be  Made  and  in 
What  County.   See  Process,  1, 2, 8. 

SUNDAY. 

Computing  Time— Sunday. 

Where  a  record  was  ordered  to  be  filed  on  November  14,  which  was  Sunday, 
and  it  was  filed  on  November  15,  the  filing  was  In  time,  under  Hill's  Ann.  Laws, 
1 519,  providing  that,  when  the  last  day  for  doing  an  act  falls  on  Sunday,  such 
day  shall  be  excluded.—  Wachanxuth  v.  RouUedge,  807. 

SUPPLEMENTAL  COMPLAINT.    See  Pleadings,  16, 17. 

SUPREME  COURT. 

Power  to  Grant  Alimony  Pendente  Lite.   See  Courts,  4. 


660  Taxes  and  Taxation.  * 

Power  to  Relieve  Surety  on  Appeal  Bond.    See  Courts,  o. 
Advancing  Mecbanic*s  Ijien  Cases  on  Calendar.    Hee  Courts,  7. 

SURETYSHIP.    Same  as  Ppincipal  and  Surety. 

SWAMP  LANDS. 

Readjustment  of  Mancinul  Survey— Nature  of  Patentr-Effect  by  Relation— 
Collateral  Attack  on  Government  Patent.    See  Public  Lands,  2, 8. 

TAXES  AND  TAXATION. 

Tax  Defined. 

1.  The  word  "taxes,"  as  used  In  the  Oregon  Constitution,  Article  IV,  'i  28,  subd. 
10,  prohibiting  special  or  local  laws  for  the  assessment  or  collection  of  taxes  for 
certain  purposes,  means  a  charge  or  pecuniary  burden  Imposed  upon  an  Indi- 
vidual or  his  property  for  the  support  of  the  general  government,  or  for  some 
special  purpose  for  which  the  state  may  make  requlstion  in  a  particular  mode.— 
Slate  ex  reL  v.  JF*razier,  178. 

Local  Law  fob  Assessment  of  State  and  County  Taxes. 

2.  An  act  providing  for  the  payment  of  certain  court  fees  to  certal  n  officers  in 
all  counties  having  more  than  a  stated  population,  and  providing  for  the  payment 
to  the  state  and  several  counties  of  such  sums  of  money  so  paid  said  officers  b}' 
litigants,  and  providing  for  the  payment  of  the  salaries  of  all  county  officers  (Laws, 
1886,  p.  140),  is  not  an  act  for  the  assessment  and  collection  of  taxes  for  state,  county, 
or  township  purposes,  within  the  meaning  of  the  Oregon  Constitution,  Article  I  v, 
i  28,  subd.  10.— State  ex  rel.  v.  Prazier,  178. 

Liability  of  Counties  to  the  State  for  Interest  on  Unpaid  Taxes. 

3.  Hlirs  Ann.  Laws.  g§  2790, 2813,  requiring  the  treasurers  of  certain  counties  to 
pay  to  the  state  on  or  beiore  the  first  Monday  of  February  in  each  year,  the  amount 
of  state  taxes  charged  to  their  respective  counties  and  providing  that  any  balance 
remaining  unpaid  thirty  days  thereafter  shall  draw  interest,  contemplated,  when 
enacted,  Uiat  the  county  should  have  a  reasonable  time  after  completion  of  Its 
tissessment  roll  and  delivery  to  the  sheriif  to  collect  the  money  with  which  to 
make  such  payment  to  the  state ;  but,  the  assessment  laws  having  since  been  so 
amended  as  to  make  it  physically  Impossible  for  the  tax  roll  to  be  prepared,  and 
the  taxes  extended  thereon,  until  after  the  first  day  of  February,  and  therefore 
impossible  for  the  sherifl"  to  collect  any  money  prior  to  that  time  out  of  which  the 
state  tax  can  be  paid,  the  requirements  of  the  above  sections  have  thereby  been 
rendered  nugatory,  and  the  state  cannot  recover  interest  thereunder  on  the  bal- 
ance of  state  taxes  remaining  unpaid  after  the  first  day  of  Mareh  of  the  year  suc- 
ceeding the  apportionment.— iSSTa^e  v.  Marion  County,  371. 

TENDER  in  Replevin  Actions.    See  Replevin,  1, 2. 
TIDE  LANDS. 

Right  of  Allen  to  Purehase  From  State.    See  Public  Lands,  4. 
TIME. 
Computing  Time— Sunday. 

Where  a  record  was  ordered  to  be  filed  on  November  14,  which  was  Sunday, 
and  It  wa«  filed  on  November  15,  the  filing  was  in  time,  under  Hill's  .Vnn.  Laws, 
1 519.  providing  that,  when  the  last  day  for  doing  an  act  falls  on  Sunday,  such  day 
shall  DC  excl  uaed.—  WachttmtUh  v.  Routledyr,  'Mn. 

TITLE  OF  ACT. 

Expressing  Subject  of  Act  In  Title.    See  Constitutional  Law,  1. 

TORTS. 

Liability  of  Joint  Tortfeasors. 

All  persons  who  aid,  command,  advise,  or  countenance  the  commission  of  a 
tort,  or  approve  it  after  It  has  been  committed,  if  for  their  benefit,  are  as  fally 
liable  as  if  they  had  personally  committed  the  objectionable  act.— PPrWn*  v.  Mc- 
ffullough,  146. 

TRANSCRIPT. 

Papers  to  be  included  in  Appeals  From  Order  Settling  Final  Account  of  an 
Administrator.    See  Appeal,  5,  6. 
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Time  Allowed  by  Statute  for  Filing  Transcript.   See  Appeal,  7. 
Adding  Bill  of  Exceptions  After  Transcript  Is  Filed.    See  Appeal,  A. 

TRIAL. 
Withdrawing  Juror. 

1.  The  practice  of  withdrawing  a  Juror  for  the  purpose  of  postponing  or  con- 
tinuing the  trial  of  a  civil  case  does  not  prevail  in  Oregon.— upborne  v.  Siephetv- 
toHf  88b. 

Idem. 

2.  The  only  cause  for  withdrawal  of  a  Juror  in  a  civil  case,  if  that  practice  can 
be  resorted  to  for  any  reason,  is  surprise  on  the  trial.— Uabome  v.  Stephenson,  8SM. 

Idem. 

8.  A  motion  for  leave  to  withdraw  a  J  uror  cannot  be  based  upon  matters  hap- 
pening prior  to  the  opening  of  the  trial  and  which  were  considered  on  motion 
for  a  continuance  before  the  Jury  was  Impaneled.— {7«6omtf  v.  Stephenson^  828. 

Appointing  Elisors— Discretion  or  Court. 

4.  Where  objection  is  made  to  allowing  the  sheriflT  to  summon  talesmen  for 
a  Jury,  on  the  ground  that  he  is  interested  and  pr^udiced,  which  is  denied,  the 
action  of  the  court  is  discretionary,  and  in  this  case  such  discretion  was  not 
Rbuaed.— State  v.  Savage^  192. 

Variance  of  Proof  From  Declaration. 

5.  Where  a  pleading  describes  or  sets  out  an  instrument  sued  on  the  evidence 
must  strictly  conform  to  the  allegation,  but  more  general  allegations  need  not  be 
strictly  proved.— Z>enn  v.  Peters^  486. 

Idem. 


$100  the  first  year.    The  dlflTerenoe  Is  onlv  in  the  amount  of  the  liability,  not  in  • 
the  tact  of  liability,  so  that  manifestly  the  defendant  was  not  misled.- />«>nn  v. 
Peters^  486. 

Proper  Limits  of  Cross-Examination. 

7.  A  cross-examination  that  does  not  explain  or  fill  out  matters  referred  to  in 
the  direct  examination  must  reasonably  tend  to  determine  the  accuracy,  veracity 
or  credibility  of  the  witness,  otherwise  It  should  not  be  permitted.— iSfaf**  v.  Sav- 
iige,  1«2. 

Idem. 

8.  Where  a  witness  testified  in  chief  that  he  had  found  money  on  the  premises 
of  the  co-defendant,  but  nothing  was  said  about  how  he  happened  to  be  search- 
ing on  such  premises,  he  cannot  be  asked  on  cross-ezaminatfon  to  explain  why 
he  made  such  search,  as  such  question  is  not  connected  with  his  testimony  in 
chief.— State  v.  Savage,  192. 

Harmless  Cross-examination. 

9.  Though  a  cross-examination  may  have  been  on  an  immateriul  point,  and 
hence  not  proper,  it  Is  harmless  where  the  facts  were  stated  on  direct  examina* 
Won.— Capital  Lumbering  Cb.  v.  learned,  644. 

Witness— Refreshing  Memory— Production  of  Writing. 

10.  Where  a  witness,  whether  before  testifying  or  while  under  examination, 
has  referred  to  a  writing  to  refresh  his  memory,  opposing  counsel  is  not  entitled 
to  have  it  produced  for  inspection  if  the  witness^  recollection  Is  thereby  so  re- 
vived that  he  is  able  to  state  the  facts  of  his  own  knowledge,  independently  of 
the  writing;  but  if,  after  examining  the  writing,  the  witness  cannot  recall  the 
events,  and  is  dependent  on  the  memorandum,  which  he  believes  states  the 
truth,  the  writing  must  be  produced  and  submitted  for  Inspection.— /Wa<e  v. 
Magers,  38. 

Idem. 

U.  Section  886,  Hill's  Ann.  Laws,  providing  that  under  certain  circumstances 
a  witness  may  refresh  his  memory  by  a  memorandum  made  by  himself  or  un- 
der his  direction,  and  that  the  writing  must  be  produced  for  inspection,  applies 
only  where  a  witness  consults  a  writing  while  under  examination..— «Stof^  v.  Ma- 
gers,  88. 

Right  to  Refresh  Memory  From  Memorandum. 

12.    Under  Hill's  Ann.  Laws,  ^  886,  providing  that  a  witness  may  reftwsh  his 
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memory  by  anything  written  under  his  direction  at  any  time  when  the  teet  was 
ftresh  in  his  memory,  and  be  knew  that  the  same  was  correctly  stated  in  tbe 
writing,  a  witnesH  may,  while  testifying  In  an  action  to  recover  the  contents  of 
her  trunk,  use  what  she  swears  is  a  correct  list  of  the  articles  which  she  knew 
were  in  the  trunk,  made  by  her  some  two  months  after  the  trunk  was  taken,  and 
soon  after  she  found  defendant«  had  lU—Oyler  v.  Dautoff^ZSfl. 

Showing  as  to  Expected  Answer. 

IS.    Exclusion  of  a  conversation  cannot  be  considered  error,  when  there  is 
nothing  to  show  its  purpose— Oa^/«-  v.  DautoJJT,  857. 

Remarks  of  Court. 

14.    A  true  statement  by  the  court  in  a  criminal  prosecution  that  there  was 


ment,  that  certain  detectives,  whose  testimony  had  been  Introduced,  were  work- 
ing to  obtain  a  reward  from  the  county.— Slate  v.  Magers,  39. 

Comment  on  Testimony  of  Unfriendly  Witness. 

15.  Where  a  party  calls  a  witness  he  will  not  be  permitted  to  Impeach  his 
general  reputation  for  truth,  but  he  may  argue  that  some  parts  of  his  testimony 
are  not  true,  the  rule  against  impeachment  of  one's  own  witness  applying  only 
to  direct  methods.— ^afe  v.  Mints,  815. 

Remarks  of  Counsel. 

18.  Where  defendant  was  arrested  soon  after  an  aflVay  for  which  he  was  on 
trial,  the  prosecuting  attorney  may  comment  on  the  fact  that  the  officers  and  Jail 
attendants  were  not  called  to  substantiate  defendant's  claim  that  he  had  a  large 
bump  on  his  head,  resulting  fW>m  a  blow  by  his  opponent.— ^STote  v.  Jf<tn«,  815. 

Idem. 

17.  Where  defendant  shot  the  deceased  in  the  latter's  saloon  during  an  en- 
counter occasioned  by  a  dispute  over  what  a  customer  had  said  as  to  defendant 
cheating  at  the  gambling  table,  remarks  of  counsel  for  the  state  in  argument  that 
the  deceased  had  a  right  to  protect  his  customers  trotn  those  who  cheated  them 
were  not  improper.— &a<0  v.  Minis,  815. 

Comment  on  Testimony. 

18.  Where  defendant  shot  the  deceased  in  a  fight  in  the  latter's  saloon,  and 
there  was  evidence  that  deceased  on  former  occasions  had  removed  persons  fh>m 
bis  saloon  by  taking  them  by  the  collar,  a  remark  of  counsel  for  the  state  In  anru- 
ment  that  it  was  his  understanding  that  deceased  took  defendant  by  the  collar 
to  remove  him  trom  the  room  was  a  legitimate  comment  on  the  testimony  In  the 
case.— SXate  v.  Mims,  315. 

Nonsuit— Question  for  Jury. 

19.  A  Judgment  of  nonsuit  should  not  be  given  unless,  after  admitting  the 
truth  of  plaintifTs  evidence  on  all  material  issues,  and  conceding  the  reasonable 
Inferences  deduct ble  therefrom,  there  is  still  such  a  failure  of  proof  on  a  material 
allegatiou  of  the  complaint  that  the  court  would  feel  obliged  to  set  aside  a  verdict 
for  the  plalnLltr  if  it  should  be  returned.-  Perkins  v.  McCuUimgh,  146. 

Mode  of  Proving  Writings. 

20.  Compliance  with  Hill's  Ann.  Laws,  1 761,  prescribing  the  mode  of  ppoving 
a  writing  by  a  subscribing  witness,  is  mandatory,  and  permitting  a  wftneflHed 
contract  to  be  proved  otherwise  than  as  by  said  section  required.— JJannan  v. 
Greenfield,  98. 

Construction  of  Writing. 

21.  Where  the  relation  between  parties  is  evidenced  by  an  undisputed  writing, 
the  court  should  instruct  the  Jury  as  to  the  scope  and  effect  of  sucn  relation— as, 
where  an  acknowledged  letter  shows  that  certain  persons  did  not  sustain  toward 
each  other  the  relation  of  principal  and  agent,  it  is  the  duty  of  the  Judge  to  per- 
emptorily so  state  to  the  Jury,  and  not  to  leave  that  question  of  fiactior  their  con- 
sideration at  oXh—Simonds  v.  Wrightman,  120. 

Idem. 

22.  Where  a  paper  confessedly  sufficient  in  form  and  execution  is  in  evidence 
it  is  the  duty  of  the  trial  Judt^e  to  instinct  the  Jury  as  to  Itsteffbct.— Oz|><ta2  Lum- 
bering Company  v.  Learned,  o44. 

Instructions— Who  May  Not  Complain. 

23.  A  party  will  not  be  heard  to  complain  of  the  giving  of  an  instruction 
which  he  had  himself  requested.— Tf>«co  v.  Kern,  483. 
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Instructions  Must  be  Considered  Together. 

24.  The  giving  of  Instrlictions  in  a  criminal  case  which  are  not  fall  enough, 
and  the  refusal  to  give  other  instructions,  are  not  error,  when  the  instructions 
as  a  whole  include  a  sufficient  statement  of  the  law  applicahle  to  the  ceae.— State 
V.  Savage,  193. 

Refusing  Instructions  Already  Given. 

25.  It  is  not  error  to  refuse  to  repeat  an  instruction  either  exactly  or  substan- 
tially already  Included  in  the  charge  %ivQn.— Savage  v.  Savage,  288. 

Instruction— Assuming  Disputed  Facts. 

26.  An  instruction  which  assumes  as  true  a  disputed  question  Is  properly 
refused.— jSlnvaflre  v.  Savage,  288. 

Instructions  Given  in  General  Charge. 

27.  It  is  not  error  to  refuse  an  instruction  already  given  in  efltet  in  the  general 
charge.— iStote  v.  Tucker,  291. 

Striking  Out  Testimony— Request  for  Instruction. 

28.  A  refusal  to  strike  out  a  witness'  testimony  because  of  his  failure  to  pro- 
duce a  writing  with  which  he  had  reft^shed  his  recollection  Is  not  error,  where 
opposing  counsel  made  no  request  for  the  introduction  of  the  writing.— iSXato  v. 
Mager*,  89. 

Replevin— Striking  Out  Inconsistent  Allegations. 

29.  An  affirmative  allegation  of  the  complaint,  which  is  not  speclflcally 
denied,  being  admitted  (Hill's  Ann.  Laws,  §  94),  an  affirmative  allegation  of  the 
answer  inconsistent  therewith  is  properly  stricken  o\xt.— Capital  Lumbering  Oom- 
pany  v.  Learned,  5*4. 

Asking  for  Desired  Instruction. 

SO.  Where  a  particular  instruction  is  desired  or  a  particular  modification  of 
an  Instruction  already  given  Is  desired.  It  should  be  specially  requested.— ^SXole  v. 
Magert,  89. 

TROUT. 

Unlawful  Possession  of  Imported  Trout— Construction  of  Act  of  1899— Exer- 
cise of  Police  Power.    See  Fish,  1, 2. 

TROVER  AND  CONVERSION. 
Evidence  of  Joint  Conversion. 

1.  There  Is  evidence  of  withholding  of  possession  ftrom  plaintiff  by  M,  as  well 
as  D,  her  husband,  on  testimony  that,  after  plaintiff's  trunk  and  contents  were 
sold  for  a  board  bill  by  her  landlady  to  D,  a  secondhand  dealer,  witness  saw  M 
taking  out  the  contents  at  D's  Ktore,  and  told  her  that  plaintiff  would  redeem, 
and  offered  to  bay  them,  but  M  refused.  Haying  she  wanted  them  for  her  girl, 
and  that  plalntltrs  attorney  demanded  the  stuff  of  D  and  M,  and  made  tender 
to  them,  and  they  refused  to  turn  It  over  or  to  take  the  money.— OyZcr  v. 
Dautoff,  S67. 

Competent  Corroborative  Evidence. 

2.  For  the  purpose  of  corroborating  plaintiff  In  an  action  for  retaining  and 
appropriating  her  trunk  and  contents,  she  having  described  the  same,  a  witness 
who  had  been  called  In  by  plaintiff,  a  short  time  previous  to  the  taking,  to  Insure 
the  same,  and  who  had  examined  the  contents  for  that  purpose,  may  testify  to 
the  contents  then  seen.— Oi/Zer  v.  DaxUoff,  857. 

Rebuttal— Competent  Evidence. 

3.  Testimony  by  defendants,  In  an  action  for  converting  a  trunk  and  Its  con- 
tents sold  for  a  few  doilars  by  plaintiff's  landlady  for  her  board,  that  the  landlady 
knew  plaintiff  had  money,  tends  to  discredit  plalntlfl's  testimony  that  the  con- 
tents were  of  considerable  value,  so  that  on  rebuttal  plaintiff  may  testify  that 
she  did  not  have  money  to  redeem  the  trunk.— 0|//er  v.  Dautoff,  357. 

Liability  of  Parties  Indirectly  Concerned. 

4.  All  persons  concerned  In  an  unlawflil  seizure  or  detention  are  liable  to  the 
IhJured  party  regardless  of  whether  they  advise,  command,  aid,  countenance,  or 
commit  the  objectionable  act,  or  approve  of  It  afterward.  If  the  act  was  done  for 
their  benefit.— Per Arirw  v.  McCullough,  146, 

Replevin  Judgment  as  a  Bar  to  Trover. 

5.  Dismissal  of  an  action  of  replevin  because  replevin  will  not  lie  for  an  un- 
divided Interest  Is  not  a  bar  to  an  action  for  trover,  as  title  to  or  rUht  to  posses- 
sion of  the  property  was  not,  and  could  not  have  been,  tried  In  the  first  action.— 
Huffman  v.  Knight,  581. 
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Splitting  Cause  of  Action  Between  Replevin  and  Trover. 

6.  The  doctrine  of  spllttlnff  of  cause  of  action  does  not  prevent  one  whose 
propertiy  is  taken  by  a  sliiRle  trespass  from  malntalninK  replevin  for  so  moch  of 
the  property  as  Is  owned  absolutely  by  him,  and  trover  for  the  remainder,  owned 
by  him  in  common  with  another.— //uifman  v.  Knight,  581. 

TRUSTS  AND  TRUSTEES. 

Purchase  by  Trustee  of  Property  Held  by  Him  as  Such. 

1.  A  father  Joined  with  his  children  to  mortage  their  land,  in  which  he  had 
a  life  estate,  to  secure  his  loan,  and  convey  other  land  to  one  son  (J),  in  trost  to 
sell  and  apply  the  prm'oedH  on  the  principal  of  the  mortjsage.  Another  son  (E) 
being  In  possession  of  the  mortgaged  land  under  an  agreement  that  he  was  to  pav 
the  interest  as  rental,  borrowed  money  to  pay  the  same.  This  not  being  repaid. 
Judgment  therefor  was  recovered  against  him,  and  his  interest  in  the  mortgaged 
land  was  sold  under  execution,  and  bought  by  J.  Held,  that  J's  position  as  trus- 
tee did  not  prevent  his  purchasing  under  the  execution  against  K.^Kem  v.  Kern,  .5. 

Trustee— CoNTRAcrr  With  Cestui  que  Trust. 

2.  A  statement  by  a  person  that  he  had  bought  certain  property  to  save  it  for 
a  stated  individual  is  not  binding  on  him  in  the  absence  of  a  previous  contract  to 
so  purchase.— A>rn  v.  Kern,  5. 

Evidence  Necessary  to  E>}tablish  Resulting  Trust. 

3.  The  evidence  must  be  clear  and  convincing  to  establish  by  parol  a  result^ 
ing  trust  In  real  property  on  the  ground  that  the  title  was  taken  in  the  name  of 
one  person,  while  the  price  was  paid  by  another,  but  such  suits  are  successfhlly 
maintained. — Oregon  Lumber  Company  v.  Jone*,  80. 

Validity  of  Execftbd  Parol  Trust. 

4.  Where  a  husband  conveyed  land  by  absolute  deed  to  his  wife,  on  the  parol 
trust  that  she  should  hold  it  in  trust  for  their  children,  her  conveyance  of  the  land 
to  the  children  will  be  upheld  as  against  her  creditors,  though  executed  after 
their  claims  accrued.— iZic/imond  v.  Bloch,  5flO. 

UNITED  STATES  CONSTITUTION. 

ArtlCe  I.  Secuon  8.  {  f^^  "^C-^^ ^^S^i^'^ 

Fourteenth  Amendment— «ate  v.  Tucker,  291-297. 
UNITED  STATES  STATUTES  Construed  in  This  Volume. 

Section   !m9o}  ^^^ner  8tock  Company  v.  Caldn-wood,  22S. 
Section   4601    Rx  parte  Young,  240. 
USURY. 
Trustep  Fees. 

1.  Where  money  Is  borrowed  of  a  corporation  which  has  power  toaccept  and 
execute  trusts,  and  as  security  it  is  given  collateral  notes  and  a  deed  of  trust  of 
lands,  and  It  Is  required  to  receive  and  collect  money  on  the  collaterals,  pay 
taxes,  execute  conveyances  in  case  of  sales  of  parts  of  the  lands,  and  perform 
other  duties  as  trustee,  a  provlHlon  for  payment  to  It  for  its  services  as  trustee, 
not  being  Intended  as  an  evasion  of  the  usury  law,  does  not  make  the  loan  uauri- 
ous.— Parrtanrf  Trust  Company  v.  Ilavely,  234. 

Application  of  Usurious  Payments. 

2.  Payments  made  uiwn  a  loan  as  usurious  Interest  and  as  commissions  for 
extensions  are  t-o  be  apphed,  In  an  action  by  the  creditor  to  recover  his  demand, 
to  the  discharge  of  the  original  debt.— A'unn  v.  Bird,  615. 

Instruction  as  to  Proof  of  Usury. 

3.  An  instruction  that  the  defense*  of  usury  Is  an  unconscionable  one,  and 
that  the  proof  to  establish  it  must  be  clenr  and  cogent,  was  properly  refused,  and 
for  two  reasons:  First,  because  only  a  preponderance  of  evidence  is  necessary; 
and,  second,  because  tht;  statement  that  the  defense  of  usury  is  an  unconscion- 
able one  is  not  a  statement  of  a  legal  proposition,  but  is  a  Judicial  opinion  deduced 
from  experience.— .V«M«  v.  Bird,  515. 

VARIANCE. 

Name  of  Corporation  Owner  of  Stolen  Property. 

2.  Where  an  indictment  charges  lareeny  from  the  "Pacific  Express  Com- 
pany, a  corporation  Incorporated  under  the  laws  of  Nebraska,"  and  the  proofs 
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show  that  the  name  of  the  company  was  •*The  Pacific  Express  Compaiiy."  and 
that  it  was  a  Nebraska  corporation,  there  Is  not  a  fatal  variance  between  the  In- 
dictment and  proof.— iStote  v.  Savage^  192. 

Replevin— Ownership  of  Plaintiff's  Grantor. 

2.  In  a  replevin  action  it  is  not  permissible  to  deny  that  a  certain  person  ever 
owned  the  arUcles  in  question  and  tnen  prove  title  tn rough  that  person— to  do  so 
would  be  a  clear  variance  between  the  pleadings  and  proofs,  and  to  the  prejudice 
of  the  adversary.— /SXmond«  v.  WriahtirMnt  121. 

Trial— Variance  of  Proof  From  Declaration. 

3.  Where  the  complaint  in  an  action  to  recover  part  of  the  purchase  price  of 
land  alleged  that  defendant  agreed  to  pay  $200  in  one  year,  which  was  alleged  to 
be  due,  and  that  the  balance  should  be  paid  in  annual  payments,  and  the  proof 
showed  that  he  agreed  to  pay  only  $100  the  first  year,  the  variance  was  not  ma- 
terial.—Z>enn  V.  Peters^  486. 

VENDOR  AND  PURCHASER. 

Right  of  Rescission  for  Fraud. 

1.  Under  a  bond  for  a  deed,  defendant  entered  upon  land,  and  subsequently 
discovered  that  a  twenty-acre  tract,  which  was  the  Inducement  to  the  purchase, 
and  which  was  represented  as  part  of  the  land  contracted  for,  was  not  within  the 
description  in  the  bond.  The  vendor's  agent  promised  that  the  bond  should  be 
amended  to  Include  said  tract,  and  on  this  representation  defendant  was  Induced 
to  pay  an  iuHtallment  due.  Subsequently  the  agent  acquired  for  himself  the  title 
to  said  twenty  acres,  and  thereafter  defendant  remained  in  possession  of  the  land 
described  in  the  bond  for  more  than  three  years,  with  knowledge  that  the  f^ud 
complained  of  could  nut  be  remedied,  and  without  seeking  a  rescission.  Heldj 
that  defendant's  continuance  in  possession,  after  it  became  impossible  for  his 
vendor  to  remedy  the  fraud,  amounted  to  an  election  to  affirm  the  contract,  and 
deprived  him  of  the  right  to  a  rescission  because  of  the  trtkud.^Dundee  Mortgage 
Cbmpanp  v.  Ooodmanf  458. 

Rescission  While  Retaining  Possession. 

2.  The  vendee  in  an  executory  contract  for  the  sale  of  land  cannot  rescind 
such  contract  and  sue  to  recover  the  money  already  paid  thereunder  while  re- 
taining possession  of  the  property— before  rescinding  he  must  return  theposses- 
Bion,—/Snever8  v.  Brown ^  21h. 

VENUE, 

Trial— Changing  Venue— Contents  of  Affidavit. 

An  application  for  a  change  of  venue,  under  Section  1222,  Hill's  Ann.  Laws, 
because  of  local  pre;Judlce,  is  addressed  to  the  discretion  of  the  trial  court,  and  it 
does  not  appear  that  the  court  act«d  unwisely  In  this  instance.  In  such  cases 
It  Is  better  practice  to  set  forth  in  the  affidavits  that  the  motion  is  not  made  for 
delay,  though  that  may  be  Inferred  from  the  context.— iStote  v.  Savcige,  191. 

VERDICT. 

Form  of  Special  Verdict  in  Conviction  of  Larceny. 

1.  A  verdict  that  a  Jury  finds  the  defendant  guilty  of  larceny  only,  and  as- 
sesses the  value  of  the  property  stolen  Is  a  valid  special  verdict,  under  Hiirs  Ann. 
Law8.  g  1379,  defining  a  special  verdict  as  one  by  which  a  Jury  finds  the  facts 
sufindent,  and  leaves  the  Judgment  to  the  court.— ^Stote  v.  Savage,  192. 

Showing  as  to  Compromise  Verdict. 

2.  An  aflfldavlt  of  defendant  that  the  verdict  of  the  Jury  convicting  him  was 
the  result  of  a  compromise  to  Rave  the  county  expenses,  and  that  nine  Jurors 
were  willing  at  any  time  to  return  a  verdict  of  not  guilty,  and  three  of  them  re- 
fused to  find  a  verdict  of  guilty  unless  a  recommendation  of  extreme  mercy  was 
added  to  the  verdict,  unsupported  by  any  of  the  Jurors,  and  which  did  not  show 
troia  what  source  the  Information  concerning  their  secret  deliberations  was  ob- 
tained, was  not  sufficient  to  Justify  a  new  trial.— ^ate  v.  Jfinw,  815. 

Pleadingh- Aider  by  Verdict. 

3.  Where  a  complaint  founded  on  an  oriirinal  debt  alleges  tb^  delivery  of  a 
note  therefor,  thai  pfalntiff  afterward  materially  altered  It  In  the  presence  of  one 
of  the  makers,  but  without  the  knowledge  of  the  other  maker,  and  the  giving  up 
of  such  note,  but  fails  to  allege  that  the  alteration  was  not  made  with  a  fraudu- 
lent Intent,  the  defect  is  cured  by  the  verdict,  the  answer  and  reply  having  raised 
that  issue.— Savage  v  Savage,  288. 
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SUFFICIBNCY  OF  VERDICT  IN  REPLEVIN  ACTION. 

4.  Where,  In  an  action  to  recover  speclflc  personal  property,  the  plaintiff's 
right  to  possession  depends  upon  the  validity  of  a  note  and  mort^pageto  which 
defendent  pleads  payment  and  usury,  a  verdict  that  the  chattels  are  the  property 
of  defendant,  pnd  that  he  is  entitled  to  the  possession  thereof,  is  tantamount  to  a 
general  verdict  upon  the  Issues  of  usury  ana  payment,  and  is  sufficient  to  support 
a  Judgment  for  defendant^iVunn  v.  Bird,  515. 

WAIVER. 

Removal  of  Administrator— Waiver  of  Defects  in  Petition.    See  Ex'rs,  15. 

Waiver  of  Jurisdiction  by  Answering.    See  Pleadino,  16. 

Waiver  of  Objection  by  Not  Objecting.   See  Pleading,  17. 

Waiver  of  Rights  by  Not  Appealing.    See  Appeal,  25. 

Waiving  Ck)mpliance  With  the  Rules  of  the  Society.    See  Insubance,  0, 10. 

WATERS  AND  WATER  RIGHTS. 
Aliens— Water  Rights. 

1.  An  alien  has  the  same  right  to  purchase  land  ftx>m  private  persons  that  a 
citizen  has,  and  an  appurtenant  water  right  will  pass  to  an  alien  under  a  convey- 
ance Just  as  it  would  to  a  citizen.— La v^j/  v.  Arnold^  SL 

Estoppel  by  Acquiescence— Pabol  License. 

2.  An  owner  of  a  water  privilege  cannot  be  estopped  trom  insisting  on  bis 
rights  by  the  fact  that  he  stood  by  without  objecting  while  another  diverted  water 
trom  the  same  stream.  To  constitute  acquiescence  an  estoppel  It  must  have  been 
in  consequence  of  some  consideration  from  the  second  appropriator  or  of  some 
benefit  accruing  to  the  person  estopped.— ixxverj^  v.  Arnold,  &i. 

Date  When  Advebsb  Use  Begins. 

8.  The  adverse  user  of  water  for  irrigation  purposes  does  not  begin  with  the 
construction  of  the  ditch,  but  only  with  the  first  beneficial  use  of  the  water  appro- 
priated.-J>iverj^  V.  Arnold,  81. 

WITHDRAWING  JUROR. 

This  Practice  is  Obsolete  in  Oregon.    See  Trial,  1,  %  s. 
WITNESSES. 

Co-Defendant  as  Witness. 

1.  When  a  co-defendant  has  entered  a  plea  of  guilty  to  a  Joint  indictment,  he 
is  a  competent  witness  for  the  state  on  the  trial  of  his  co-defendant— «SKa<«  v.  Sixv- 
age,  19B. 

Refreshing  Memory— Production  of  WRITING^ 

2.  Where  a  witness,  whether  before  testifying  or  while  under  examination, 
has  referred  to  a  writing  to  refresh  his  memory,  opposing  counsel  is  not  entitled 
to  have  it  produced  for  inspeciion  if  the  witness'  recollection  is  thereby  so  revived 
that  he  Is  able  to  state  the  facts  of  his  own  knowledge,  independently  of  the 
writing;  but  if,  after  examining  the  writing,  the  witness  cannot  recall  the  events, 
and  is  dependent  on  the  memorandum,  which  he  believes  states  the  truth,  the 
writing  must  be  produced  and  submitted  for  inspection.— tStote  v.  Magera,  38. 

Idem. 

8.  Section  836.  Hill's  Ann.  Laws,  providing  that  under  certain  circamstanoes 
a  witness  may  refresh  his  memory  by  a  memorandum  made  by  himself  or  under 
his  direction,  and  that  the  writing  must  be  produced  for  inspection,  applies  onlv 
where  a  witness  consults  a  writing  while  under  examination.— ^ale  v.  Magera,  Sn. 

Witness— Refreshing  Memory  From  Memorandum. 

i.  Under  Hill's  Ann.  Laws,  I  836,  providing  that  a  witness  may  refresh  his 
memory  bv  anything  written  under  his  direction  at  any  time  when  the  fact  was 
ftesh  In  his  memory,  and  he  knew  that  the  same  was  correctly  stated  in  the 


writing,  a  witness  may,  while  testifying  in  an  action  to  recover  the  contents  of 
her  trunk,  use  what  she  swears  is  a  correct  list  of  the  articles  which  she  knew 
were  in  the  trunk,  made  by  her  some  two  months  after  the  trunk  was  taken,  and 
soon  after  she  found  defendants  had  it.~-Oyler  v.  Dautoff,^!. 

Discrediting  One's  Own  Witness. 

6.  The  rule  against  impeaching  one's  own  witness  applies  only  to  direct 
methods  of  Impeachment,  and  does  not  prevent  a  party  ftt>m  aiguing  that  some 
statements  made  by  his  own  witness  are  untrue.— iSXale  v.  Jfimt,  815. 
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OOMPBTBNCT  OF  BVIDBNCB  TO  EXPLAIN  IMPBACHMBNT. 

6.  Where  impeaching  witnesses  have  given  their  version  of  a  statement  or 
conversation,  It  is  incompetent  to  show  by  another  person  who  was  present  that 
such  witnesses  had  not  correctly  repeated  what  was  said.— iStote  v.  MttM^  316. 

WORDS  AND  PHRASES. 

"Adbquate  Rbmbdt  at  Law." 

The  meaning  of  this  expression  is  that  the  remedy  in  the  law  forum  mast  be 
as  practical  anaelficient  to  the  ends  of  justice  and  Its  prompt  aamlnistration  as 
the  remedy  in  equity. -^SotUh  Portland  Land  Company  v.  Hunger,  4SI. 

"By." 

The  words  "by  the  second  day,"  in  Hill's  Ann.  Laws,  §  541,  providing  for  filing 
the  transcript  on  appeal  "by  the  second  day  of  the  next  term,"  mean  on  the 
second  day,  and  a  transcript  filed  during  such  day  is  in  iiin.e.—  Wach9mu(h  v. 
RouOedge,  807. 

"ExpRBSS  Contract." 

When  an  agreement  consists  of  words,  written  or  spoken,  stating  in  terms  the 
understanding  and  obligations  of  the  parties,  it  Is  called  an  "express  contract."— 
Roae  V.  WoUenberg,  15*. 

"IHPLIBD  Contract." 

When  an  agreement  is  inferred  Arom  the  acts  or  conduct  of  the  parties,  instead 
of  their  words,  It  is  an  "implied  contract."— iJo»tf  v.  WoUenberg,  151. 

"Practice"  in  Courts  op  Justice. 

Practice  in  a  court  is  the  manner  or  order  in  which  the  proceedings  are  had 
and  the  business  of  the  court  transacted.— iSfate  ex  reL  v.  JPraxier,  178. 

WRIT  OF  ASSISTANCE. 

Sufllciency  of  Application  for.   See  Pleading,  4. 
WRIT  OF  REVIEW. 
Action  Against  County- Writ  of  Review. 

The  duty  of  a  county,  after  the  reversal  of  a  Judgment  on  a  forfeited  bail 
bond  in  a  criminal  action,  to  restore  the  monev  collected  under  such  Judgment, 
is  an  obligation  imposed  by  law,  which  may  be  enforced  by  an  action  against 
the  county ;  and  the  claimant's  means  of  redress  is  not  confined  to  a  writ  of 
review,— MetMcfian  v.  Orani  County,  117. 
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